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PREFACE    TO   VOLUME  XVII. 

Kennedy  v.  Lee^  p.  110,  was  perhaps  one  of  the  earliest 
eases  in  which  the  formation  of  contracts  by  corre- 
spondence was  considered.  As  regards  the  amount  of 
certainty  required  it  is  still  good  law  and  may  possibly 
be  instructive.  As  to  the  date  at  which  the  contract  is 
concluded,  the  vague  and  hesitating  remarks  at  pp. 
119-120  are,  it  is  almost  needless  to  say,  quite  obsolete. 
The  suggestion  that  either  party  is  free  to  withdraw  or 
make  new  offers  for  a  reasonable  time  after  an  acceptance 
of  the  offer  is  received — ^in  other  words,  that  the  contract 
is  constituted  not  by  acceptance  of  an  offer  but  by  the 
acquiescence  of  both  parties  after  acceptance  —  is  not 
tenable,  and  never  was.  Gregory  v.  Williams^  p.  136,  is 
a  case  of  some  interest.  The  danger  of  misunderstanding 
it,  and  the  true  ground  of  decision,  have  been  concisely 
but  fully  explained  by  two  of  our  greatest  equity 
lawyers  (Jessel,  M.B.,  and  James,  L.J.  in  Empress  En- 
gineering Co.^  16  Ch.  Div.  at  pp.  129,  130). 

In  Chase  v.  Westmore,  p.  301,  the  Court  of  King's 
Bench  was  wisely  bold  in  overruling  unreasonable  opinions 
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which,  though  very  few  decisions,  if  any,  had  really  been 
founded  on  them,  had  acquired  a  spurious  authority  by 
standing  uncontradicted  in  the  books.  The  next  fol- 
lowing case,  Dixon  v.  Bell^  p.  308,  is  a  striking  example 
of  the  rule  long  afterwards  generalized  in  the  leading 
case  of  Rylanda  v.  Fletcher ^  that  a  man  acts  at  his  peril 
when  he  exposes  his  fellow-citizens  to  what  Mr.  Justice 
Holmes  has  called  "extra-hazardous  risks."  Dixon  v. 
Bell  has  been  considered  a  hard  case,  but  has  not  been 
disputed.  It  is  strange  that  it  was  not  referred  to  in 
Stanley  v.  Powell^  '91,  1  Q.  B.  86,  a  case  of  accidental 
shooting  in  which  the  hazardous  character  of  the  defend- 
ant's act  was  surely  relevant.  But  this  point,  if  made, 
might  have  been  adequately  met  by  the  reply  that  the 
plaintiff,  accompanying  a  shooting  party  for  reward,  must 
be  taken  to  have  accepted  the  risk,  at  any  rate,  of 
accidents  free  from  negligence. 

In  Green  v.  Ghreenbank^  p.  529,  we  find  the  practice  of 
declaring  in  tort  on  a  breach  of  an  express  warranty, 
with  its  resulting  difficulties,  not  yet  extinct  in  1816. 
It  was  a  last  hopeless  experiment  against  an  infant  horse- 
dealer  who  seems  to  have  been  cunning  beyond  his  years. 
Lautour  v.  Teesdak^  p.  518,  is  a  very  sound  decision  on 
the  perplexed  but  fascinating  question  of  marriage  at 
common  law.  My  learned  friend  Mr.  Maitland  of  Cam- 
bridge will  be  found  to  have  thrown  much  light  on  this 
topic  whenever — ^before  long,  I  hope — our  History  of 
English  Law  is  published.     From  R.  v.  Ellis^  p.  581,  the 
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student  of  conveyancing  may  learn  why  tithes  are  a 
tenement. 

Pope  V.  Whitcombej  p.  686,  is  now  reprinted  for  the 
reason  stated  in  the  foot-note  there.  The  learned  reader 
will  not  omit  to  note  that  Stirling,  J.  cited  the  case  for 
one  only  of  two  points.  On  the  other  the  case  was  not, 
indeed,  wrongly  decided,  but  was  wrongly  reported,  as 
Lord  Eomilly  declared,  after  verifying  the  decree  in  the 
Begistrar's  book,  in  Finch  v.  HolUngsworth,  21  Beav.  at 
p.  116.  As  the  case  is  reported  only  ex  relatione^  it  is 
no  disparagement  to  Merivale's  general  accuracy  as  a 
reporter. 

In  a  recent  case  of  Keen  v.  Denny^  '94,  3  Ch.  169, 
8  E.  Nov.  224,  Chitty,  J.  adopted  a  dictimi  in  Birch  v. 
Bishop  of  Litchfield,  3  Bos.  &  P.  444,  453,  which  is  suffi- 
ciently stated  in  both  the  reports  of  his  judgment  which 
we  have  seen.  As  the  actual  decision  in  the  earlier  case 
turned  only  on  a  very  special  point  of  pleading,  we 
neither  repent  of  not  having  preserved  that  case  nor  feel 
called  upon  to  reproduce  it  now. 

It  has  been  pointed  out  by  a  learned  correspondent  that 
Bousfi^ld  V.  Barnes  (1815)  4  Camp.  228,  reported  in  16 
B.  K.  780,  is  overruled  by  or  is  inconsistent  with  Biiice  v. 
Jtmes  (1863)  1  H.  &  C.  769,  32  L.  J.  Ex.  132.  Certainly 
the  ratio  decidendi  of  the  judgments  delivered  in  the  Court 
of  Exchequer  in  Bruce  v.  Jones  is  inconsistent  with  the 
ruling  of    Lord  Ellbnboeough  in  Botisfield  v.   Barnes. 
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But  there  is  this  difference  in  the  facts  between  the  two 
cases,  that  in  Bruce  v.  Jones  it  did  not  clearly  appear  that 
the  real  value  of  the  ship  insured  exceeded  the  amount 
which  had  been  paid,  whereas  in  Bousfield  v.  Barnes  this 
was  clearly  proved.     And  until  there  is  a  decision  of  a 
higher  court  to  show  that  proof  of  the  real  value  would 
make  no  difference,  it  would  be  premature  to  say  that 
Lord  Ellenborough's  ruling  is  of  no  importance.    It  is      jjsdE 
difficult  to  see  on  principle  why  the  transaction  with  a       ;^ 
third  party  should  be  so  far  looked  into  as  to  show  that 
the  assured  had  been  paid  a  certain  sum  in  respect  of       ^^^' 
the  loss,  and  yet  the  assured  should  not  be  allowed  to 
show  that  the  sum  in  question  was  paid  as  and  for  an 
aliquot  part  of  the  value  only,  and  that  he  has  not  in 
fact  been  fully  indemnified.  Vy-i 
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NOTE. 

The  first  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  ustuMy  cited,  are  noted 
at  the  head  of  each  case,  and  references  to  the  same  paging  are 
contvniied  in  the  margin  of  the  text. 
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CHANCERY. 


SELBY  V.   SELBY.t  isir. 

(3Meriyale.2-6.)  ^^''sf*; 

A  letter  from  a  mother  to  her  son,  beginnmg  **  My  dear  Robert,"  and  ^  //""Tr  ^ 
concluding  "  Your  affectionate  mother,"  not  signed  so  as  to  constitute  a  /^  .  ^  m  t[ 
binding  agreement  on  the  part  of  the  mother  within  the  intent  of  the  ' 

Statute  of  Frauds.  [  ^  ] 

A  written  identification  of  the  writer,  though  necessary,  is  not 
sufficient  to  satisfy  the  statute  unless  intended  to  operate  as  a  signature 
to  the  writing. 

Thb  bill  was  for  payment  of  the  arrears  of  an  annuity  to  which 
the  plaintiff  claimed  to  be  entitled  by  virtue  of  an  agreement 
entered  into  by  his  mother  *  (since  deceased)  on  the  occasion  of  [  ^3  ] 
his  marriage ;  which  agreement  was  attempted  to  be  inferred 
from  letters  written  by  her  to  the  plaintiff  upon  that  occasion. 
And,  on  the  hearing,  a  question  was  raised,  whether  a  letter 
addressed  to  the  plaintiff,  beginning  "My  dear  Eobert"  (which 
was  his  christian  name),  and  ending  with  the  words,  "Do  me 
the  justice  to  believe  me  the  most  affectionate  of  mothers,"  was 
sufficiently  signed  within  the  meaning  of  the  statute,  although 
the  name  of  the  writer  no  where  appeared  in  it. 

Sngden,  for  the  plaintiff: 

*     *     A  letter  written  in  the  third  person,  or  in  the  name  of 
the  office  and  not  of  the  individual,  *would  be  a  sufficient  com-        [  **  ] 
pliance  with  the  terms  of  the  statute.     "  The  Lord  Chancellor 
agrees  to  do  so  and  so  "  would  bind  Lord  Eldon,  then  why  not 
t  OgUvie  v.  Foljamhe,  aeepost,  p.  13. 

B.B. — ^VOL,  XVn.  B 


1817.    CH.    8  MEEIVALE,  4—6.  [b.b. 

Sblbt       "  the  mother  of  Robert  Selby ;  "  and  why  not  any  other  words 

Sklbt.       by  which  the  condition  of  the  writer  is  clearly  ascertained  ?    The 

name  may  be  printed  or  stamped  instead  of  being  written.    The 

signature  may  be  by  initials  only,  and  yet  this  would,  in  many 

instances,  lead  to  the  greatest  uncertainty.    *    *    * 

BeUf  for  the  defendant : 

*  *  It  is  not  enough  that  the  signature,  or  that  which 
stands  in  the  place  of  a  signature,  should  identify  the  party. 
If  so,  the  words  '^your  affectionate  mother"  might  be  dispensed 
with,  and  proof  of  handwriting  would  be  of  itself  sufficient.  But 
all  the  cases  say  there  must  be  the  name  of  the  party,  or  his 
mark  in  case  he  is  incapable  of  writing  his  name,  but  even  that 
mark  must  be  identified  by  a  subscribing  witness.  In  Stokes  v. 
Moore f  t  the  name  was  in  the  body  of  the  instrument,  and  it  was 
said,  *'  the  meaning  of  the  statute  is,  that  the  signing  should 
amount  to  an  acknowledgment  by  the  party  that  it  is  his 
agreement,  and,  if  the  name  does  not  give  such  authenticity 
[*6]  to  the  ^instrument,  it  does  not  amount  to  what  the  statute 
requires."     [He  also  cited  Coles  v.  TrecothickU] 

Sugden,  in  reply : 

If  the  mark  of  a  marksman  be  considered  as  a  sufficient  com- 
pliance with  the  statute,  it  must  be  admitted  to  be  in  consequence 
of  the  principle  for  which  I  contend ;  namely,  that  it  is  enough 
to  identify  the  writer,  for  the  statute  has  no  where  said  that  a 
mark  will  do.    *     *    * 

[  6  ]  The  Master  op  the  Rolls  said,  if  he  had  apprehended  at  first, 

that  this  was  the  only  letter  applicable  to  the  purpose  of  the 
plaintiff's  demand,  he  should  not  have  suffered  the  cause  to  go 
on ;  for  it  was  impossible  to  hold  that  it  could  be  taken  to  be 
sufficiently  signed  within  the  statute,  unless  it  were  by  reference* 
to  some  other  instrument  having  a  proper  signature.  That  it  is 
a  very  forced  construction  of  the  words  of  the  statute  to  say  that 
the  use  of  the  mere  ordinary  terms  of  ceremony  constitutes  a 

t  1  E.  E.  24  (1  Oox,  219.)  J  7  E.  E.  167  (9  Yes.  234). 
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compliance  with  the  regulations  it  prescribes.  It  is  not  enough  8elbt 
that  the  party  may  be  identified.  He  is  required  to  sign.  And,  selbt. 
after  you  have  completely  identified,  still  the  question  remains, 
whether  he  has  signed  or  not.  There  may  be  in  the  instrument 
a  very  sufficient  description  to  answer  the  purpose  of  identifica- 
tion without  a  signing ;  that  is,  without  the  party  having  either  put 
his  name  to  it,  or  done  some  other  act  intended  by  him  to  be 
equivalent  to  the  actual  signature  of  the  name — such  as  a  person 
unable  to  write  making  his  mark.  But  it  was  never  said,  because 
you  may  identify  the  writer,  therefore  there  is  a  signature  within 
the  meaning  of  the  statute.  If  so,  the  word  "  I "  or  "  me  "  would 
be  enough,  provided  you  can  prove  the  hand- writing. 

Bill  dismissed. 


WEIGHT  V.   CASTLE.  iw7. 

(3  Merivale,  12—13.)  Junel^ 

A  solicitor  may,  in  the  exercise  of  the  general  authority  giyen  him  by    Bldon,  L,  C, 
his  client,  defend  a  suit,  but  cannot  institute  one  without  a  special         [  13  ] 
authority  for  the  purpose. 

Leach  moved,  on  the  part  of  the  plaintiff,  to  dismiss  the  bill, 
with  costs  to  be  paid  by  his  (the  plaintiff's)  solicitor ;  upon  an 
affidavit  that  the  bill  had  been  filed  without  any  authority  from 
the  plaintiff.  This  affidavit  was  met  by  another  on  the  part  of 
the  solicitor,  stating  that  an  action  had  been  brought  by  the 
defendant  against  the  plaintiff  on  certain  promissory  notes,  to 
restrain  proceedings  in  which  action  the  bill  was  filed,  although 
not  by  the  express  directions  of  the  plaintiff,  yet  in  the  course 
of  business,  and  by  virtue  of  the  general  authority  under  which 
he  acted,  as  the  plaintiff's  solicitor. 

Sir  S.  RomiUy^  contra. 

The  Lord  Chancellor  : 

There  can  be  no  doubt  as  to  the  course  of  this  Court's  juris- 
diction ;  that,  if  a  solicitor  files  a  bill  in  the  name  of  his  client, 
without  having  authority  from  him  for  so  doing,  then,  if  the 

B  2 
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[b.b. 


Wbiqht 

V, 

Castle. 


[•13] 


plaintiff  wishes  to  have  the  bill  dismissed,  it  will  be  so  ordered, 
and  the  solicitor  will  be  made  to  reimburse  him  all  the  expenses 
occasioned  by  its  having  been  filed.  It  is  also  settled  that,  if 
the  plaintiff  denies,  and  the  solicitor  asserts,  authority  to  have 
been  given,  and  there  is  nothing  but  assertion  against  assertion, 
the  Court  will  say  that  the  solicitor  ought  to  have  secured  himself 
by  having  an  authority  in  writing,  and  that,  not  having  done  so, 
he  must  abide  the  consequences  of  his  neglect.  There  must  be 
a  special  authority  to  institute,  although  a  general  authority  is 
sufficient  to  enable  the  solicitor  to  defend  a  suit.  In  this  case, 
the  plaintiff  has  positively  sworn  that  he  gave  *no  authority 
whatever  to  file  the  bill,  and  this  is  met  by  only  a  general 
assertion  of  his  being  authorized,  on  the  part  of  the  solicitor. 

The  motion  mmt  therefore  he  granted. 


1817. 
June  so. 

Rolls  Court. 
Gbamt,  M.R. 

[17] 


JAMES  V.  ALLEN.t 

(3  Merivale,  17—19.) 

Bequest  in  trust  for  such  ''benevolent"  purposes,  as  the  trustees  in 
their  integrity  and  discretion  may  unanimously  agree  on;  not  to  be 
supported  as  a  charitable  legacy ;  the  word  **  benevolent "  not  being  to 
be  restricted  to  the  sense  of  ''charitable"  so  as  to  authorize  the  Court 
to  say  that  the  application  of  the  property  must  be  confined  to  such 
objects  as  are,  strictly  speaking,  objects  of  charity.  Therefore  void  for 
uncertainty,  and  distributable  among  the  next  of  kin. 

Elijah  Waring,  by  his  will,  after  devising  to  his  niece  the 
plaintiff  Hannah  James  for  her  life  certain  farms  and  lands 
therein  described,  and  after  her  decease  to  her  four  daughters 
in  fee,  and  making  certain  specific  bequests  of  personal  property 
to  the  said  plaintiff,  gave  to  his  executors  (the  defendants 
W.  Allen,  and  J.  Allen,  and  W.  Matthews  deceased)  200Z.  each, 
in  consideration  of  their  taking  upon  themselves  the  trusts  of  his 
will,  and  then  proceeded  as  follows : 

"Lastly,  touching  all  my  personal  property  whatsoever  and 
wheresoever  not  before  disposed  of,  subject  to  whatever  expenses 
may  be  incurred  relative  to  the  execution  and  fulfilment  of  this 


t  In  re  Sutton  (1885)  28  Ch.  D.  464,  54  L.  J.  Ch.  613. 
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my  will,  I  give  and  bequeath  the  same  to  my  friends  the  afore-       James 
said  William  Allen,  Joseph  Allen,  and  William  Matthews  (whom       all'kh. 
I  constitute  and  appoint  the  executors  of  this  my  will),  and  to 
their  executors  and  administrators,  in  trust  to  be  by  them  applied 
and  disposed  of  for  and  to  such  benevolent  purposes  as  they  in 
their  integrity  and  discretion  may  unanimously  agree  on." 

The  plaintiflfs,  by  their  bill,  prayed  that  the  will  might  be 
established,  except  as  to  the  residuary  bequest,  and  that  such 
residuary  bequest  might  be  declared  void;  charging  that  the 
disposition  was  void  for  uncertainty. 

Sir  S.  RojiiiUy,  Trower,  and  Phillimore,  for  the  plaintiffs, 
contended  that  this  case  was  the  same  in  principle  *with  that       [  *is  ] 
of  Marice  v.  The  Bishop  of  Durham,  f  and  referred  to  Browne  v. 
YeaU.X 

Hart  and  Spence,  for  the  defendants  (the  surviving  trustees 
and  executors),  attempted  to  distinguish  the  cases.  ''Benevo- 
lence "  is  technically  a  word  of  charity ;  but,  when  coupled  with 
another  (as  in  Morice  v.  The  Bishop  of  Durham  with  the  word 
"  liberality  "),  it  loses  its  technical  sense,  and  is  to  be  judged  of 
by  its  acceptation  in  common  language.  It  was  on  this  ground 
that  his  Honour  decided  in  the  case  referred  to.  But,  when  the 
word  stands  alone,  as  in  the  present  case,  it  is  to  be  construed 
according  to  its  technical  meaning. 

The  LoBD  Ghancellob,  in  the  same  case,  observed  that 
Browne  v.  Yeall  did  not  apply;  for  that  was  for  a  particular 
purpose ;  here,  if  a  valid  devise  at  all,  it  is  for  general  purposes. 

Lovaty  for  the  representatives  of  the  deceased  trustee. 

Mitford,  for  the  Attorney -General. 

The  Mastbb  of  the  Bolls: 

I  certainly  did  not  conceive,  that,  in  the  case  of  Morice  v.  The 
Bishop  of  Durham,^  it  was  merely  by  the  addition  of  the  word 

t  7  E.  E.  232  (9  Yes.  399).  §  7  B.  R.  232. 

J  6  R.  E.  78,  n.  (7  Yes.  50,  n.). 
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James  **  liberality  "  that  the  trust  was  rendered  uncertain,  and  there- 
Allek.  ^^^^  incapable  of  being  carried  into  execution.  *'  Liberality  "  is, 
no  doubt,  distinguishable  from  ''  benevolence,"  but  benevolence 
is  also  distinguishable  from  "charity."  For  although  many 
charitable  institutions  are  very  properly  called  "  benevolent,"  it 
[  •I®  ]  is  impossible  to  say,  that  every  object  *of  a  man's  benevolence 
is  also  an  object  of  his  charity.  Nor  do  I  see  how  the  required 
concurrence  of  three  persons  in  the  selection  of  the  objects  does, 
by  any  necessity,  exclude  the  appropriation  of  the  property  to 
purposes  very  different  from  any  that  are  specified  in  the  statute 
of  Queen  Elizabeth,  or  that  have  been  held  to  be  within  the 
analogies  of  that  statute.  In  the  case  before  referred  to,  it  was 
attempted,  in  the  argument  on  the  appeal,  to  maintain  that, 
although  the  bequest  should  be  held  to  be  void  so  far  as  it  was 
made  for  purposes  of  ''  liberality,"  yet  it  ought  to  be  considered 
as  good,  in  so  far  as  it  was  for  purposes  of  "  benevolence ; "  which 
last  word,  it  was  said,  was  equivalent  to  "  charity."  The  Lord 
Ghanoellor  does  not  say,  that  there  could  not  be  a  proportional 
division,  where  a  bequest  was  in  part  only  for  a  charitable 
purpose,  as  in  the  Attorney-General  v.  Doyley,  \  but  holds  gener- 
ally, that  no  charitable  purpose  was  sufficiently  expressed.  In 
that  case,  as  in  this,  the  whole  property  might,  consistently  with 
the  words  of  the  will,  have  been  applied  to  purposes  strictly 
charitable. 

But  the  question  is,  what  authority  would  this  Court  have  to 
say  that  the  property  must  not  be  applied  to  purposes  however 
so  benevolent,  unless  they  also  come  within  the  technical 
denomination  of  charitable  purposes  ?  If  it  might,  consistently 
with  the  will,  be  applied  to  other  than  strictly  charitable  pur- 
poses, the  trust  is  too  indefinite  for  the  Court  to  execute.  I  see 
no  substantial  difference  between  this  case  and  the  former,  and 
therefore  consider  the  point  as  already  decided,  though  if  it  were 
still  open,  I  should  not  entertain  any  doubt  on  the  question. 

t  4  Vin.  485. 
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FEEEMAN  v.  FAIRLIE.  1812. 

(3  Merivale,  24—45.)  NovAh. 

It  is  the  bonnden  duty  of  an  executor  to  keep  clear  and  distinct    Bldon,  L.0. 
accounts  of  the  property  which  he  is  bound  to  administer.   If,  therefore,         [  48  1 
he  chooses  to  mix  the  accounts  with  those  of  his  own  trading  concerns, 
he  cannot  thereby  protect  himself  from  producing  the  original  books,  in 
which  any  part  of  those  accounts  may  be  inserted. 

It  is  a  more  difficult  question  as  between  an  executor  bound  to  produce 
and  his  partner  in  trade ;  but,  if  the  partners  haye  permitted  him  to  mix 
the  accounts,  it  seems  they  cannot  afterwards  object  to  the  production. 

Clearly  so,  in  a  case  where  the  executor  has  admitted  the  haying  lent 
to  the  house  part  of  the  trust  property,  and  that  they  haye  been  dealing 
with  it. 

[ExTBACT  from  the  shorthand  writer's  notes  of  a  judgment 
pronomiced  by  the  Lord  Chanoellob  on  a  motion  in  this  cause.] 

*    *    It  is,  and  must  be  understood  to  be,  the  bounden  duty 
of  an  executor,  to  keep  clear  and  distinct  accounts  of  the  property 
which  he  himself  is  bound  to  administer ;  and  I  have  not  the 
slightest  difficulty  in  saying  that,  if  all  these  books!  were  the 
books  of  a  banking  house  in  London,  and  an  executor  thought 
proper  to  put  the  accounts  of  a  testator's  estate  into  his  banking 
books,  he  shall  not  be  allowed  to  tell  me,  the  cestui  que  trusty  that 
I  have  no  right  to  see  his  original  accounts  of  my  property.    To  ' 
an  executor  so  acting  I  should  say,  they  shall  see  every  part  of 
these  original  books  which  contain  any  part  of  this  transaction. 
The  case  would  be  a  case  of  greater  nicety  with  respect  to  the 
partners  of  an  executor  who  had  permitted  him  to  place  in  the 
general  books  his  accounts  as  executor.    I  should  say,  upon  the 
mere  fact  *of  their  having  so  permitted  him,  that  this  Court       [*^^]' 
would  not  allow  them  to  withhold  a  free  inspection  of  the  books ; 
and  I  should  say  it  was  clearly  due  in  a  case  in  which  an  executor 
alleges  that  he  may  have  lent  to  them  money,  part  of  the 
testator's  estate,  at  interest,  on  a  loan  between  him  and  them, 
and  where  the  executor  says  they  have  been  dealing  with  it  by 

t  /.e.  Books  of  the  house  of  busi-  India  on  behalf  of  the  executor  to 

nesB,  at  Calcutta,  in  which  Mr.  Fairlie,  the  amount  of  2,0002.  (as  he  ad- 

the  executor,  was  a  partner,  which  mitted),  and  had  managed  the  estate 

house  had  receiyed  the   assets  in  for  more  than  twenty  years. 
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Fbeemak 

V. 

Faiblie. 


laying  it  out  on  securities.  The  partners  are  not  before  me; 
and  all  I  can  do  is  to  order  Mr.  Fairlie  to  bring  into  Court  duly 
attested  copies  of  all  the  entries  in  the  books  and  papers  relating 
to  this  estate  ;  and  I  add  that  he  shall  do  so  within  six  months. 
When  I  say  six  months,  I  consider  at  the  same  time  that  he 
may  not  be  able  to  do  it  within  that  time.  But,  if  an  executor, 
instead  of  being  able  at  the  end  of  twenty-one  years  to  put  in  an 
answer  which  will  enable  the  Court  to  say  to  him,  bring  into 
Court  so  much  money,  states  in  his  answer  that  the  reason  why 
he  cannot  give  a  suflScient  answer  is,  that  he  administered  this 
estate  from  1791  to  1809  in  India — that  he  came  here  in  1809 — 
that  he  left  behind  him  every  paper,  book  and  account, — and 
that  he  has  no  memory  of  the  particulars  and  items  of  an  estate 
administered  under  his  own  observation  from  1791  to  1812 ; — 
I  own  it  does  appear  to  me  to  be  the  duty  of  the  Court  to  put 
him  under  the  necessity  of  coming  to  the  Court  from  time  to 
time  to  shew  that  he  has  done  his  utmost  to  supply  his  own 
defect,  and  that,  if  it  is  necessary  to  have  the  time  enlarged,  the 
application  should  be  made  by  him  for  that  purpose.  I  shall 
calculate  what  is  a  fair  interest  of  the  2,000Z.     *     *    * 


1817. 
Jfdy  24. 

BoUs  Court, 
GRAlfT,  M.R. 

[48] 


POWELL    V.    The    ATTOENEY-GENEEAL    and 
EOBEET    PENDLETON. 

(3  Merivale,  48—49.) 

Bequest  of  residue  **  to  the  widows  and  children  of  seamen  belonging 
to  the  town  of  Liverpool/*  held  a  valid  charitable  bequest  to  be  applied 
in  aid  of  a  subsisting  charity  for  such  poor  sailors'  widows  and  childien 
as  should,  in  the  judgment  of  the  persons  appointed  to  administer,  be 
deserving  objects  of  it. 

James  Pendleton,  a  trader  on  the  river  Riopongos  in  Africa, 
and  a  native  of  Liverpool,  by  his  will  dated  the  10th  of  July, 
1802,  bequeathed  the  residue  of  his  estate  ''  to  the  widows  and 
children  of  seamen  belonging  to  the  town  of  Liverpool,"  and 
appointed  the  plaintiff  his  executor.  The  bill,  filed  against  the 
Attorney 'General  and  the  testator's  next  of  kin  for  the  directions 
of  the  Court  as  to  the  application  of  this  residue,  charged  that 
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there  was  no  existing  charitable  institution  for  the  relief  of 
widows  and  children  of  seamen  belonging  to  the  town  of  Liver- 
pool, but  that  there  were  almshouses  in  the  town  for  widows  of 
seamen,  erected  by  virtue  of  different  charitable  bequests,  and  a 
hospital,  under  an  Act  of  20  Geo.  II.  c.  88,  t  for  the  relief  of 
maimed  and  disabled  seamen,  and  the  widows  and  children  of 
such  as  should  be  killed,  &c.  in  the  merchants'  service. 

The  defendant,  the  next  of  kin,  by  bis  answer,  insisted  that 
the  bequest  was  void  for  uncertainty,  and  claimed  the  residue  as 
undisposed  of. 

By  the  decree  made  on  the  hearing,  J  it  was  referred  to  the 
Master  to  inquire  whether  there  were  any  and  *what  charitable 
institutions  for  the  benefit  of  the  widows  and  children  of  seamen 
belonging  to  the  town  of  Liverpool. 

The  Master  by  his  report  stated  several  charities  for  poor 
seamen's  widows,  and  others  for  the  poor  of  Liverpool  generally, 
besides  the  hospital  mentioned  in  the  bill ;  and  one  under  the 
will  of  Elizabeth  Cain,  dated  the  8th  of  June,  1778,  whereby  she 
directed  the  residue  of  her  estate  to  be  continued  at  interest  or 
placed  out  on  government  securities  at  the  discretion  of  her 
executors,  and  after  their  death,  of  the  rectors  of  Liverpool  for 
the  time  being ;  the  interest  to  be  paid  and  distributed  unto  and 
among  such  poor  sailors'  widows  and  orphans,  inhabitants  of 
Liverpool,  as  should  in  their  judgment  be  deserving  objects  of 
charity. 

The  cause  now  coming  on  for  farther  directions.  Bell  for  the 
next  of  kin  stated  the  question  to  be,  first,  whether  there  was  a 
good  charitable  bequest,  and,  if  so,  whether  it  was  general,  or  to 
go  in  aid  of  any  of  these  specified  charities. 

Mitford,  for  the  Attomey-GeneraL 

The  Masteb  of  the  Bolls  held  that  it  was  a  valid  bequest, 
and  that  the  words  were  sufficiently  descriptive  of  the  last  of  the 
charities  mentioned  in  the  Master's  report. 

Obdbr. — "  Besidue  to  be  paid  to  S.  B.  and  B.  H.  B.  clerks, 
t  Eep.  17  &  18  Vict.  c.  120,  s.  4.         J  July,  1809.    Reg.  Lib.  1808,  B.  fo.  1091. 


POWBLL 
V. 

Attoknky- 
Genebal. 


[*49] 


10 


1817.    CH.    8  MERIVALE,  49—50. 


[b.b. 


Powell 

V, 

Attobnet- 
Gbnebal. 

[•60] 


the  now  rectors  of  Liverpool,  to  be  by  them  laid  out  in  their 
names  at  interest,  and  upon  their  death  or  resignation  to  be 
transferred  to  their  successors,  rectors  *of  Liverpool  for  the  time 
being — the  interest  to  be  appUed  by  them  for  the  benefit  of 
widows  and  children  of  poor  seamen  belonging  to  the  port  of 
Liverpool,  in  like  manner  as  the  proceeds  of  the  property  devised 
by  EUz.  Cain,  and  applied  according  to  her  will."t 


1817. 
July  29,  so. 

BoU$  Gwrt, 
Obant,  M.R. 

[60] 


[•61] 


LE  GEICE  V.  FINCH.} 

(3  Merivale,  60—53.) 

E.  D.  by  will,  reciting  '*  that  it  was  the  wish  of  her  mother  and  her- 
self that  the  500/.  they  had  then  out  upon  mortgage  should  be  given 
to  S.  A.  G.  and  her  family,"  bequeaths  **  the  said  500Z.,  with  interest," 
accordingly. 

The  testatrix,  at  the  time  of  making  her  will,  had  a  sum  of  5007.  out 
on  mortgage,  which  she  afterwards  called  in,  and  applied  to  different 
purposes. 

The  mother  being  dead,  the  testatrix  took  out  administration ;  and, 
upon  her  death,  without  having  altered  or  revoked  her  will,  the  question 
was,  whether  the  legacy  was  adeemed ;  and  held  no  ademption. 

Elizabeth  Dunch,  by  her  will,  dated  Oct.  9,  1805,  reciting 
*'  that  it  was  the  wish  and  desire  of  her  mother  and  herself  that 
the  500{.  they  had  then  out  upon  mortgage  should  be  given  to 
(the  plaintiff)  Sophia  Ann  Le  Grice  and  her  family  in  manner 
thereinafter  mentioned,"  gave  and  bequeathed  to  (the  defendants) 
her  executors,  immediately  after  the  decease  of  her  mother,  the 
said  500Z.,  with  all  interest  due  thereon,  upon  trust  for  the 
plaintiffs  as  therein  mentioned. 

The  testatrix's  mother  died  in  June,  1809,  intestate,  upon 
which  her  daughter  the  testatrix  took  out  administration,  and 
by  virtue  thereof  possessed  herself  of  her  property,  and  died 
shortly  afterwards  without  having  altered  her  will. 

The  bill,  praying  an  account  of  the  legacy  of  5002.,  stated 
various  circumstances,  from  which  it  appeared  that  *the  testa- 
trix being  previously  to  the  date  of  her  will  indebted  to  her 

t  Beg.  Lib.  1816,  B.  fo.  1580.  339,  47  L.  J.  Ch.  142 ;  and  see  In  re 

X  Disapproved  by  Jessel,  M.E.,  in  Pratt,  '94,  1  Ch.  491,  8  B.  Oct.  169. 
Harrison  v.  Jackson  (1877)  7  Ch.  D.      ~0.  A.  8. 
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mother  in  a  Bum  of  536Z.,  and  being  also  entitled  to  500Z.  out    !«>  Gbiob 
on  mortgage,  it  was  agreed  between  them  that  the  mortgage      Fxhoh. 
money  should  be  considered  as  the  property  of  the  mother  in 
part  of  that  debt,  and  that,  after  her  death,  the  same  should  go 
to  the  plaintiffs,  Mrs.  Le  Grice  and  her  children  ;  in  pursuance 
of  which  agreement  the  will  in  question  was  mada 

The  answer  of  the  executors  denied  all  knowledge  of  this 
alleged  agreement,  and  stated  that  the  money  so  out  on  mortgage 
at  the  date  of  the  will  was  afterwards  paid  off,  being  called  in  by 
the  testatrix  herself,  who  had  applied  part  thereof  to  her  own 
immediate  purposes,  and  invested  the  remainder  in  stock,  which 
had  been  sold  by  the  defendants  since  her  death,  and  applied  in 
the  payment  of  debts  and  legacies ;  the  defendants  insisting  that 
this  was  an  ademption  of  the  legacy,  being  a  specific  legacy  of 
money  due  on  mortgage,  and  there  being  no  property  of  the 
testatrix  at  the  time  of  her  death  to  answer  that  description. 
HamUing  v.  Lii8ter,\  Fryer  v.  Morris.  I 

Evidence  of  the  agreement  alleged  by  the  bill  was  entered  into 
on  the  part  of  the  plaintiffs,  which  was  objected  to  on  the  part  of 
the  defendants  as  not  sufficient  to  establish  the  fact  sought  to  be 
proved ;  and  it  was  admitted  that,  if  necessary  to  resort  to  it  for 
the  purpose  of  deciding  the  question,  there  must  be  an  inquiry 
directed. 

Sir  S.  RomiUy  and  Heald ;  Hart  and  Raithby,  for  the  plain- 
tiffs, and  for  defendants  in  the  same  interest  with  the  plaintiffs. 

Bell  and  Richards,  for  the  defendants  the  executors.  [  52  ] 

The  Master  of  the  Bolls,  considering  that  an  inquiry  might 
be  necessary,  desired  to  look  at  the  pleadings. 

The  Mabteb  of  the  Bolls: 

I  doubted  at  first  whether  it  might  not  be  necessary  to  direct 
some  inquiry  with  respect  to  the  interest  which  the  mother  had 
in  this  money.    But  on  farther  consideration  I  think  the  ques- 

t  AmbL  401.  t  7  B.  E.  222  (9  Ves.  360). 
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Le  Gricb  tion  may  be  decided  upon  what  appears  on  the  face  of  the  will 
FiMCH.  itself.  And,  attending,  to  the  description  of  the  thing  given,  it 
seems  to  me  that  the  legacy  is  not  adeemed  by  calling  in  the 
mortgage.  The  essential  characteristic  of  the  legacy  is,  that  it 
consists  of  a  sum,  in  which  the  testatrix  admits  that  her  mother 
and  herself  had  some  sort  of  joint  interest,  and  which  they  were 
both  desirous  of  giving  to  Mrs.  Le  Grice  and  her  family.  This 
characteristic  was  not  at  all  dependent  on  the  particular  security 
on  which  the  money  might  be  placed.  The  testatrix  considers 
the  circumstance  of  its  being  at  that  time  out  on  mortgage  as 
merely  accidental.  She  speaks  of  the  500Z.  "  we  have  now  out 
upon  mortgage."  That  is  descriptive  of  the  present  situation  of 
the  money.  The  next  day  it  might  not  be  out  upon  mortgage. 
But  it  would  still  be  the  500Z.,  in  which  the  mother  and  the 
daughter  had  a  joint  interest ;  and  which,  at  the  time  of  the  will, 
they  had  out  upon  mortgage.  The  thing  given  is  not  the  mort- 
gage, but  the  money.  It  is  the  said  sum  of  500Z.  that  she  gives 
to  her  executors.  What  is  the  said  sum?  That  sum  of  500Z., 
which  belonged  to  her  and  her  mother,  and  which  at  a  given 
time  was  out  upon  mortgage.  Whether  it  remained  out  upon 
[  ^53  ]  mortgage  at  the  time  of  *the  testatrix's  death,  appears  to  me  to 
be  a  matter  of  indifference.  That  circumstance  is  no  ingredient 
in  the  gift,  either  by  way  of  condition,  or  of  inherent  description. 
I  am  therefore  of  opinion  that  the  legacy  is  due. 
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OGILVIE  V.   FOUAMBE.t  i8i7. 

(3  Merivale,  53-66.)  "^"^f'  ^^' 

Parol  evidence  is  admissible  to  explain  the  subject-matter  of  an 
agreement  for  the  sale  of  land,  although  not  to  vary  the  terms.  -Bow*  umrt. 

The  right  to  a  good  title  does  not  grow  out  of  the  agreement  between  ^^^^^^  "•**• 
the  parties,  but  is  given  by  law ;  but  a  purchaser  may  waive  his  right         [  ^3  ] 
by  going  on  with  the  agreement  after  he  has  full  notice  that  he  is  not 
to  expect  a  good  title.    This  is,  in  such  case,  matter  of  notice,  and  not 
of  contract. 

Provided  the  name  be  inserted  in  an  iDstrument  in  such  a  manner  as 
to  have  the  effect  of  authenticating  it,  the  requisition  of  the  Act  with 
respect  to  signature  is  complied  with,  and  it  does  not  matter  in  what 
part  of  the  instrument  the  name  is  found. 

The  plaintiff  being  possessed  of  the  premises  in  question  (a 
leasehold  house  in  Grosvenor  Place),  by  virtue  of  a  lease  from 
Earl  Grosvenor  for  eighty-nine  years  from  Lady-Day  1800,  to 
Thomas  Bannister,  Esq.  at  a  rent  of  311.  10^.,  and  of  an  under- 
lease from  Bannister  to  the  plaintiff  for  eighty-six  years  and  a 
quarter  from  Christmas,  1802,  at  the  same  rent,  subject  to  a  mort- 
gage for  12,000{.  to  Goutts,  in  the  month  of  June,  1814,  entered 
into  a  treaty  for  sale  thereof  to  the  defendant,  which  treaty 
having  been  broken  off,  the  premises  were  put  up  to  sale  by 
auction  on  the  8th  of  the  same  month,  and  bought  in  for  the 
plaintiff-  The  printed  particular  *of  sale  (with  a  copy  of  which  [  ♦54  ] 
the  defendant  was  proved  to  have  been  furnished  previous  to  the 
sale  taking  place),  contained  a  full  description  of  the  premises,  and 
of  the  tenure  under  which  they  were  held ;  and  one  of  the  con- 
ditions was,  "  that,  on  the  24th  of  July  following,  the  vendor 
should  execute  the  conveyance,  with  a  good  title  to  the  estate ; 
such  title  to  originate  and  be  derived  from  the  lease  under  which 
the  premises  were  held  by  the  vendor  ;  and  the  purchaser  should 
not  be  entitled  to  call  for  the  production  of,  or  to  inquire  into, 
the  title  of  the  lessor." 

After  the  auction  was  over,  the  auctioneer  (according  to  his 
own  statement  given  in  evidence)  waited  upon  the  defendant,  and 
furnished  him  with  another  copy  of  the  printed  particular, 
informing  him  that  the  plaintiff  had  lowered  his  price  for  the 
premises,  and  at  the  same  time  observing,  that  if  he  (the 
t  EUia  v.  Rogers  (1884)  29  Oh.  Div.  661,  63  L.  T.  377. 


14  1817.    CH.    8  MEEIVALE,  64—65.  [a.R. 

OoiLviE      defendant)  should  purchase,  it  must  be  according  to  the  descrip- 
FoLjAMBE.    tion,  and  under  the  conditions  contained  in  the  printed  particu- 
lar, except  as  to  auction  duty;    upon  which  the   defendant 
inquired  whether  it  would  make  any  difference  if  he  should 
write  on  the  subject  to  the  plaintiff  or  to  the  witness,  and  was 
informed  that  it  would  be  the  same  thing.     Subsequent  to  this 
conversation,  some  discussion  took  place  between  the  plaintiff 
and  defendant,  in  the  course  of  which  the  former  agreed  to  abate 
his  price  from  16,0002.  (the  sum  first  asked)  to  14,000Z.,  and,  the 
defendant  having  expressed  a  desire  that  the  mortgage  to  Goutts 
should  be  suffered  to  continue  on  the  security  of  the  premises, 
the  plaintiff  wrote  him  the  following  letter  (dated  the  26th  of 
June :)  "  Mr.  0.  has  the  pleasure  to  acquaint  Mr.  P.  that  Mr. 
Coutts  agrees  to  allow  the  mortgage  to  continue  for  a  year,  if 
Mr.  F.  will  be  so  good  as  to  call  and  promise  not  to  exceed  that 
.  time  without  farther  arrangement.    Mr.  0.  has,  by  the  advice  of 
[  *bb  ]       Mr.  Hermon  (the  auctioneer)  reduced  the  price  of  the  *hou6e 
2,000i.,  and  he  is  confident  that  in  a  year  or  two  it  would  sell 
from  2,0002.  to  4,000Z.  more  than  he  offers  it  at  to  Mr.  P.    And, 
besides  this  advantage  to  Mr.  P.,  he  requests  him  to  consider, 
that  the  rise  of  the  funds  gives  a  purchaser  with  a  year's  credit 
an  additional  advantage  of  20Z.  per  cent.    At  least,  Mr.  0.,  after 
the  fullest  consideration,  and  with  every  wish  to  conclude  an 
agreement,  cannot  come  down  lower  than  14,000Z.  for  the  house 
and  fixtures  of  every  kind, — three  Prench  plate  chimney  glasses, 
two  ditto  pier  glasses,  with  satin  wood  tables,"  &c. ;  but,  to  shew 
his  desire  of  approximation,  he  will  request  Lady  Mary's  accept- 
ance of  a  pier-table  of  the  same  kind,  &c.  (specifying  several 
articles  of  furniture) — Mr.  P.  agreeing  to  take  the  window  cur- 
tains, carpets,  and  furniture  on  the  principal  floor  by  valuation. 
In  his  instructions  to  Mr.  Hermon  yesterday,  Mr.  0.  had  required 
that  Mr.  P.  should  enter  from  Midsummer,  allowing  Mr.  0.  a 
month  to  clear.    He  will  farther  give  Mr.  P.  an  option  to  enter 
the  1st  of  August,  the  1st  of  September,  or  the  29th,  Mr.  0. 
paying  up  interest,  rent,  and  taxes,  to  the  day  Mr.  P.  names." 
To  this  letter  the  defendant  returned  an  answer,  the  same  day, 
in  the  following  terms.      '*  Mr.  Foljambe  presents  his  com- 
pliments to  Mr.  Ogilvie,  and  is  extremely  obliged  to  him  for  his 
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note,  and  for  the  very  liberal  and  accommodating  terms  which  Ooilvii 
he  has  proposed,  and,  in  consequence  of  it,  although  Mr.  F.  is  folj^mbx. 
still  of  the  same  opinion  as  to  the  value  of  Mr.  O.'s  house, 
according  to  the  times,  he  will  not  trouble  Mr.  0.  with  any 
farther  discussion,  but  agree  to  the  terms  first  proposed — to  give 
14,000Z.  for  the  premises,  including  fixtures  of  every  description, 
the  pier  and  chimney  glasses,  &c.  Mr.  0.  to  pay  the  interest  of 
the  12,O0OZ.  to  the  29th  of  September,  and  the  taxes,  and  to  have 
that  time  to  remove.  Lady  *Mary  desires  particularly  to  thank  L  •so  ] 
Mr.  OgUvie  for  his  very  obliging  offer  to  her,  but,  as  she  does 
not  wish  to  take  the  drawing  room  furniture,  she  will  not 
encroach  upon  his  liberaUty  farther  than  to  request  to  be  allowed 
to  purchase  such  articles  of  furniture,  which  Mr.  0.  intends  to 
dispose  of,  as  may  on  farther  consideration  appear  desirable. 
Mr.  F.  will  have  the  honour  of  calling  on  Mr.  0.  at  half  past 
eleven  to-morrow,  if  not  inconvenient  to  him."  The  arrange- 
ment with  Mr.  Coutts  was  afterwards  completed  on  the  terms 
desired  by  the  defendant. 

It  was  also  in  evidence  that  the  defendant  gave  directions  to 
Hermon  to  take  measures  for  disposing  of  the  house  he  then 
hved  in,  in  consequence  of  his  having  agreed  for  the  purchase  from 
the  plaintiff.  The  plaintiff's  solicitors  immediately  afterwards 
prepared,  by  his  directions,  the  memorandum  of  an  agreement, 
upon  the  terms  concluded  on,  and  which  ended  by  making  the 
defendant  expressly  agree  "  not  to  require  any  farther  or  other 
title,  or  evidence  of  title,  to  the  premises,  than  the  existing  lease, 
and  any  assignment  or  other  disposition  that  might  have  been 
made  thereof."  The  plaintiff  signed  one  part  of  this  agreement, 
and  sent  a  counterpart  for  the  signature  of  the  defendant,  to  the 
defendant's  solicitors,  to  whom  the  plaintiff's  solicitors  afterwards 
(on  the  9th  of  September)  sent  an  abstract  of  the  plaintiff's  title, 
beginning  with  the  original  lease  from  Lord  Grosvenor,  and  also 
copies  of  the  abstract  of  Lord  Grosvenor's  title,  stating,  however, 
in  an  interview  between  the  solicitors  of  the  respective  parties  on 
the  20th  of  September,  that  they  did  not  consider  the  plaintiff 
bound  to  produce  Lord  Grosvenor's  title,  but  that,  having  pro- 
cured copies  from  his  Lordship's  solicitors,  they  had  sent  them 
for  the  satisfaction  of  the  defendant,  and  without  prejudice ;  and 
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Ogilvie     subsequently,  by  letter,  they  expressly  denied  the  obligation  to  do 
FohJAUBE.   80.     On  the  other  hand,  *the  defendant's  solicitors  objected  to 

[  •sr  ]  the  agreement  which  had  been  prepared,  on  the  ground  (among 
others)  of  its  containing  no  stipulation  for  the  production  of  the 
lessor's  title ;  insisting  upon  having  such  stipulation  inserted ; 
which  being  refused  on  the  part  of  the  plaintiff,  the  defendant 
declined  to  execute  the  same,  and  took  no  farther  steps  towards 
the  completion  of  the  purchase. 

On  the  29th  of  September,  which  was  the  day  for  completing 
the  contract,  notice  was  given  by  the  plaintiff's  solicitors  that  the 
plaintiff  was  ready  to  carry  the  agreement  into  execution ;  and 
the  plaintiff  afterwards  filed  his  bill  for  a  specific  performance, 
praying,  in  the  alternative,  that  it  might  be  declared  the 
plaintiff  was  not  bound  to  shew  the  title  of  the  original  lessor,  or 
if  he  were,  that  he  had  shewn  all  that  was  necessary  to  establish 
a  good  title. 

The  defendant  died  before  putting  in  his  answer  to  this  bill, 
and  the  suit  was  revived  against  his  personal  representatives, 
who,  by  their  answer,  contended  that  the  treaty  by  private  con- 
tract was  wholly  distinct  from  the  conditions  of  sale  by  auction ; 
alleging  that  the  deceased  always  considered  the  correspondence 
between  him  and  the  plaintiff  as  mere  treaty,  to  be  reduced 
into  an  agreement,  and  that  he  never  had  it  in  contemplation  to 
make  a  purchase  of  such  magnitude  without  having  a  good  and 
marketable  title  to  the  premises ;  and  farther  submitting  that, 
if  any  agreement  whatever  existed,  it  could  only  be  derived  out 
of  the  correspondence ;  and  that,  if  a  sufficient  agreement  was 
constituted  by  the  correspondence,  in  such  case  the  plaintiff  was 
bound  to  produce  his  lessor's  title.  They  denied  any  special 
agreement  on  the  part  of  the  deceased  to  take  the  vendor's  title 
without  such  production ;  insisted  that,  if  a  written  agreement 
were  to  be  considered  as  so  constituted,  yet  any  conversation 

[  *58  ]  between  the  auctioneer  *and  the  deceased  would  not  be  allowed 
to  explain,  add  to,  or  vary  the  same ;  but  nevertheless  submitted 
whether  or  not,  and  how  far,  such  letters  could  be  considered  as 
admitting  the  alleged  agreement. 

Sir  Arthur  Piggott,  Cooke,  and  Farrer,  for  the  plaintiff. 
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Sir  Samuel  Romilly,  and  Bemal,  for  the  defendants.  Ooilvib 

V, 

An  objection  was  taken  on  the  part  of  the  defendants  to  Foljambk. 
the  admissibility  of  the  evidence  of  the  auctioneer.  It  was 
insisted  that  any  question  as  to  the  terms  of  an  agreement  must 
be  decided  only  by  reference  to  the  agreement  itself ;  that  the 
evidence  offered  in  this  case  was  an  attempt  to  vary  the  agree- 
ment by  adding  a  term  not  to  be  found  in  it ;  that  there  was  not 
a  word  in  the  correspondence,  which  was  said  to  constitute  the 
agreement,  about  the  conditions  of  sale ;  and  that,  from  the  very 
silence  of  the  agreement  respecting  them,  the  vendor  must  be 
held  to  be  bound  to  make  the  usual  marketable  title. 

On  the  other  side,  it  was  contended  that  the  evidence  was 
offered,  not  to  add  to  or  vary  the  agreement,  but  to  shew  what  it 
was  that  the  vendor  intended  to  sell,  and  that  the  purchaser  had 
notice  of  the  vendor's  being  able  to  give  him. 

The  evidence  was  ordered  to  be  read,  without  prejudice. 

[The  judgment  makes  it  unnecessary  to  refer  to  the  cases 
which  were  cited.] 
The  Master  of  the  Rolls  :  I  6^  ] 

Two  questions  have  been  made  in  this  case — first,  whether 
there  is  a  complete  agreement  between  the  parties, — secondly, 
supposing  there  is,  whether  the  defendants  are  entitled  to  the 
usual  general  reference  with  respect  to  the  title. 

I.  As  to  the  first,  the  agreement,  supposing  it  to  be  properly 
signed,  is  reduced  to  sufficient  certainty  by  the  *two  letters  of  the  [  ♦6i  ] 
26th  of  June,  1814.  I  see  nothing  that  remained  to  be  adjusted 
between  the  parties — ^nothing  that  required  explanation — nothing 
to  be  the  subject  of  farther  treaty  or  correspondence.  The 
subject  matter  of  the  agreement  is  left,  indeed,  to  be  ascertained 
by  extrinsic  evidence ;  and,  for  that  purpose,  such  evidence  may 
be  received.  The  defendant  speaks  of  "  Mr.  Ogilvie's  house," 
and  agrees  "to  give  14,000/.  for  the  premises;"  and  parol 
evidence  has  always  been  admitted,  in  such  a  case,  to  shew  to 
what  house,  and  to  what  premises,  the  treaty  related.  In  what- 
ever sense  Mr.  Foljambe  may  have  used  the  word  "  first,"  it 
creates  no  ambiguity  as  to  his  meaning ;  for  he  distinctly  specifies 
what  the  terms  are  to  which  he  does  agree.     Mr.   Ogilvie's 

B.B. — ^VOL.  XVII.  c 
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Oqilvie  farther  offer  of  throwing  certain  articles  of  ornamental  furniture 
FoLjAMBE.  into  the  bargain  seems  indeed  to  be  accompanied  with  the  con- 
dition of  Mr.  Foljambe's  taking  the  carpets,  &c.  at  a  valuation. 
But  that  did  not  at  all  affect  the  rest  of  the  agreement.  It  was 
merely  an  offer,  which  Mr.  Foljambe  had  the  option  either  to 
accept  or  decline ;  and,  when  he  declined  it,  the  business  was  left 
in  the  same  state  as  if  that  additional  offer  had  not  been  made. 
As  to  the  mortgage,  Mr.  Foljambe  appears  to  have  rested  satisfied 
with  the  information  Mr.  Ogilvie  had  given  him  as  to  Messrs. 
Goutts's  readiness  to  continue  it  for  a  year,  and  therefore  thought 
it  unnecessary  to  stipulate  any  thing  farther  than  that  the 
interest  should  be  paid  to  the  29th  of  September.  It  would  be  a 
strange  objection  on  his  part,  to  say,  I  ought  not  to  have  been 
so  satisfied,  but  should  have  declined  concluding  the  agreement 
till  I  had  a  direct  assurance  from  Messrs.  Goutts  themselves  that 
they  would  give  the  required  indulgence. 

I  hardly  know  an  instance,  in  which  an  agreement  was  to  be 
[  ♦62  ]       collected  from  correspondence,  where  it  has  *been  so  clearly 
made  out  as  it  is  in  this  case.    *    *    * 

Another  question  is,  whether,  taking  the  agreement-  to  be 
sufl&ciently  explicit  in  terms,  it  has  the  signature  which  is 
required  by  the  statute.  It  is  admitted  that,  provided  the  name 
be  inserted  in  such  manner  as  to  have  the  effect  of  authenticat- 
ing the  instrument,  the  provision  of  the  Act  is  compUed  with, 
and  it  does  not  much  signify  in  what  part  of  the  instrument  the 
name  is  to  be  found.  In  Stokes  v.  Moore f\  the  objection  was 
that  this  authentication  was  wanting,  the  name  being  introduced 
incidentally  in  the  middle  of  the  paper,  and  referring,  in 
grammatical  construction,  only  to  a  single  term  in  the  conditions. 
There  was  no  objection  on  the  score  of  the  christian  name  being 
wanting ;  but  the  ground  of  the  decision  was,  that  the  name,  being 
introduced  where  it  was,  did  not  govern  the  entire  agreement. 

[In  regard  to  the  question  whether  the  purchaser's  right  to  a 
good  title  was  restricted  by  the  auctioneer's  verbal  reference  to 
the  conditions  of  sale,  the  Master  of  the  Rolls  observed  (p.  63) 
that  it  did  not  appear  to  him  to  be  decided  or  affected  by  any  of 
the  cases  which  had  been  cited,  and  he  said  :] 

t  1  E.  E.  24  (1  Cox,  219).    And  see  Selby  v.  Sdby,  ante,  p.  1. 
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Here  the  controversy  between  the  parties  is  altogether  collateral  Ooilvib 
to  the  agreement.  No  term  in  the  written  agreement  is  sought  foljambe. 
to  be  varied  or  added  to.  The  right  to  a  good  title  is  a  right  [  ca  ] 
not  growing  out  of  the  agreement  between  the  parties,  but  which 
is  given  by  law.  The  defendant  insists  on  having  a  good  title, 
not  because  it  is  stipulated  for  by  the  agreement,  but  on  the 
general  right  of  a  purchaser  to  require  it ;  and  the  answer  is, 
he  has  waived  it,  having  chosen  to  go  on  with  and  conclude 
the  agreement  after  he  had  full  notice  that  he  was  not  to  expect 
it.  I  take  this  to  be  matter  of  notice,  and  not  of  contract; 
[and  after  referring  to  some  of  the  cases  which  had  been  cited, 
the  Masteb  of  the  Rolls  said  :]  An  incumbrance  is,  pro  tanto,  [  C5  ] 
a  defect  of  title.  But,  suppose  the  letters  which  constitute  this 
agreement  had  taken  no  notice  of  the  ground-rent,  it  would  be 
quite  impossible  to  maintain  that  Mr.  Foljambe  was  to  have 
been  indemnified  against  that  incumbrance,  when  it  was  ex- 
pressly stated  in  the  printed  particulars.  Even  in  cases  where 
there  has  been  a  covenant  against  incumbrances,  it  has  been 
sometimes  doubted  whether  that  covenant  would  extend  to  pro- 
tect a  purchaser  against  incumbrances  of  which  he  had  express 
notice.!  Suppose  Mr.  Ogilvie  had  stated  in  his  particular  that 
he  would  produce  his  lessor's  title,  and  the  agreement  itself  had 
been  silent  with  respect  to  it,  could  he  have  been  allowed  to 
agitate  the  question  as  to  the  obligation  of  the  vendor  of  a 
lease  to  produce  the  lessor's  title?  I  apprehend,  he  would  not. 
He  would  have  been  bound  by  the  representation,*  on  the  footing  [  *66  ] 
of  which  the  treaty  proceeded.  Why  is  the  purchaser  to  claim 
against  that  representation  which  is  made  to  him,  and  on  the 
footing  of  which  he  is  contented  to  treat  ?  It  is  to  be  presumed 
that  he  considers,  in  the  price,  the  difference  between  the  one 
kind  of  title  and  the  other. 

I  am,  therefore,  of  opinion  that,  although  the  defendants  have 
a  right  to  see  whether  Mr.  Ogilvie  himself  has  a  title,  the  re- 
ference ought  to  exclude  any  inquiry  into  the  title  of  the  lessor. 

t  Noie, — This  doubt  subsequently      settled  that  cx)venant8  for  title  are  not 
received  support  from  a  decision  of      to  be  restricted  in  their  operation  by 
Malxns,  V.C,  which  was  overruled      the    purchaser's    knowledge  of   an 
in  Pctffe  V.  Midland  Railway  Co.,  '94,      incumbrance.— 0.  A.  S. 
1  Ch.  11,  7  B.  Jan.  '74,  and  it  is  now 

C  2 
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1817.  POTINGEK  V.  WIGHTMAKt 

Julyl^  21.  ^3  Merivale,  67—80.) 

Rolh  Court,  After   the   death  of  a  man  the  domicil  of  his  children  foUows  the 

GbanT|M.R.  domicil  of  their  surviving  mother,  where  no  fraudulent  intention  can 

[  67  ]  be  imputed.    But  fraud  may  be  presumed,  where  no  reasonable  cause 

appears  for  the  removal. 

In  December,  1805,  Thomas  Potinger,  a  native  of  England, 
died  in  Guernsey,  the  place  of  his  domicil,  intestate,  leaving 
seven  children  living  at  his  decease — four  by  a  former  wife,  (the 
[  •68  ]  four  infant  defendants,)  and  *three,  (namely,  John  Lockman 
Potinger,  Sarah  Frances  Potinger,  the  infant  plaintiffs,  and 
Henry  James  Potinger,  deceased  before  the  filing  of  the  bill,) 
by  his  widow  the  defendant  Harriet  Wightman,  who  was  then 
pregnant  of  a  fourth  child,  afterwards  born,  the  plaintiff,  Harriet 
Ann  Potinger. 

Shortly  after  the  decease  of  the  intestate,  the  Boyal  Court  in 
Guernsey,  on  the  nomination  of  the  nearest  relatives  of  the 
children,  appointed  the  defendant  Daniel  De  Lisle  Brock 
guardian  for  the  children  of  the  first  marriage,  and  the  widow, 
guardian  for  her  own  children ; — and,  by  permission  of  the 
Royal  Court,  Daniel  De  Lisle  Brock,  and  the  widow,  in  their 
character  of  guardians,  sold  the  real  and  personal  estate  of  the 
intestate  in  the  island  of  Guernsey,  and  vested  the  produce  in 
the  English  funds. 

In  September,  1806,  the  widow  quitted  the  island  of  Guernsey, 
and  came  to  England,  bringing  with  her  her  four  infant  children, 
and  from  that  time  established  her  domicil  in  England.  Li 
May,  1809,  Henry  James  Potinger  died  at  the  age  of  six  years  ; 
and  in  April,  1812,  John  Lockman  Potinger  died  at  the  age  of 
ten  years. 

The  bill  prayed  the  usua  accounts  of  the  real  and  personal 
estate  of  the  intestate.  The  decree  directed  an  inquiry  "whether 
the  intestate  was  domiciled  in  the  island  of  Guernsey,  and,  if 
the  Master  should  find  that  he  was  domiciled  there  at  the  time 
of  his  death,  he  was  to  inquire  and  state,  who  was,  or  were,  his 

t  In  re  Beaumont,  '93,  3  Ch.  490,  8  R.  Feb.  64,  62  L.  J.  Ch.  923. 
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heir  or  heirs  at  law,  at  the  time  of  his  death,  and  what  was  the     potinoeb 
law  of  the  island  with  respect  to  real  and  personal  estates,  and  who   wiqhtmav. 
was,  or  were,  and  are,  according  to  the  law  of  the  said  island, 
entitled  to  the  intestate's  real  and  personal  estate  therein,  and 
in  what  shares  and  proportions." 

By  his  report,  dated  8th  April,  1816,  the  Master  stated  that        [  69  ] 
the  intestate  was  domiciled  in  Guernsey  at  the  time  of  his  death ; 
and  he  also  stated  the  law  of  Guernsey  respecting  the  descent  of 
the  real  estate,  and  the  distribution  of  the  personal  estate,  of 
persons  dying  intestate  there.     ♦    ♦     ♦ 

After  ascertaining  the  original  shares  of  the  respective  parties  L  ^^  1 
in  the  intestate's  personal  estate,  the  Master  proceeded  to  certify 
that,  in  consequence  of  the  death  of  John  Lockman  Fotinger, 
and  Henry  James  Fotinger,  their  shares  in  the  intestate's  per- 
sonal estate  were  become  divisible  in  equal  shares  between  their 
surviving  brothers,  the  defendants,  Bichard  Fotinger  and  William 
Fotinger  [by  the  law  at  Guernsey] .  i^-j 

When  the  cause  came  on  for  farther  directions,  this  conclusion 
was  controverted;  and  it  was  contended,  on  the  part  of  the 
widow  and  the  daughters,  that  the  shares  of  the  deceased  children 
were  distributable  by  the  law  of  England.  It  being  admitted 
that  personal  property  is  regulated  by  the  domicil  of  the  pro- 
prietor, the  question  was,  whether  the  deceased  children  retained 
their  paternal  domicil  in  Guernsey,  or  acquired  a  new  derivative 
domicil  from  their  mother  in  England. 

By  an  order  dated  26th  July,  1816,  it  was  referred  back  to 
the  Master  to  report  the  domicil  of  the  children  at  the  time  of 
their  death,  with  hberty  to  state  any  special  circumstances.  By 
his  report,  dated  8th  March,  1817,  the  Master  found  that  the 
children,  at  the  time  of  their  death,  were  domiciled  in  England. 
The  cause  coming  on  again  for  farther  directions,  the  question 
was  argued. 

Beli  and  Heald  (for  the  defendants  Bichard  Fotinger  and 
William  Fotinger,  the  surviving  brothers,)  argued,  against  the 
Master's  report,  that  there  had  been  no  change  of  domicil.  The 
question  had  never  been  positively  decided,  and  there  was  no 
law  in  the  island  of  Guernsey  applicable  to  the  case.    By  the 
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PoTiNGEB    law  of  England,  it  was  a  question  of  intention.    An  infant  was 

WioHTMAK.   incapable  of  exercising  any  intention — and  to  give  such  a  power 

[  •72  ]       *to  a  guardian,  would  be  to  invest  him  with  an  authority  greater 

than  the  law,  in  other  instances,  denies — ^such  as,  an  authority 

to  change  the  nature  of  the  infant's  property.     It  would,  besides, 

be  holding  out  a  temptation  to  fraud. 

Sir  S.  RomiUy,  and  Swanston,  for  the  plaintiffs  : 

The  proposition  which  we  maintain  is,  that  the  domicil  of  the 
widow,  combining   (during  her  widowhood)   the  characters  of 
guardian  and  head  of  the  family,  is  communicated  to  her  minor 
children.    *    *    * 
[  73  ]  Of  authority  on  this  subject,  in  the  English  law,  none  exists. 

The  dictum  of  Lord  Alvanley,  that  a  minor  cannot,  during  his 
state  of  pupillage,  acquire  a  domicil  of  his  own  (SmnervUle  v. 
S(ymerviUe\ ,)  obviously  refers  to  a  domicil,  acquired,  according 
to  the  expression  of  Bynkershoek,  '^propria  marte,*^  by  the 
minor's  own  acts ;  but  it  has  been  much  discussed  by  foreign 
jurists,  to  whose  opinions  (in  the  absence  of  domestic  authorities) 
our  Courts  are  accustomed  to  resort,  on  questions  which  (like 
the  present),  must  be  decided  rather  by  general  principles  of  law, 
than  by  the  peculiar  doctrines  of  any  local  code. 

[They  cited  the  works  of  a  number  of  foreign  jurists  in  support 
of  the  proposition  maintained  on  behalf  of  the  plaintiff,  namely 
Voett,  Rodenburg,§  Bynkershoek, ||  Pothier,ir  and  the  Code 
Napoleon,  tt] 

[  79  ]  Hart,  ShadweU,  and  Girdlestone,  for  defendants  in  the  same 

interest. 

The  Master  of  the  Bolls: 

On  the  subject  of  domicil,  there  is  so  little  to  be  found  in  our 
own  law  that  we  are  obliged  to  resort  to  the  writings  of  foreign 
jurists  for  the  decision  of  most  of  the  questions  that  arise  con- 

t  6  B.R.  155, 162  (5Ve8.  750, 787).  cap.  2,  s.  2,  3. 
%  Oomm.  ad  Pand.  Lib.  5,  tit.  1,  ||  Qusest.  Jur.  Priy.  Lib.  1,  c.  16. 

B.  100.  II  Codtumes  d'Orleans,  p.  6,  8. 

§  De  Jure  Conj.  tit.  2,  cap.  1,  b.  6,         ft  Code  Civ.  Liv.  1,  tit.  3,  art.  108. 
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ceming  it.     The  dictum  of  Lord  Alvanlby  in   Somerville  v.     Potinoer 

SomerviUe\  has  no  relation  to  the  point  now  in  dispute.     He  is   wiohtman. 

speaking  of  the  power  of  a  minor  to  acquire  a  domicil  by  his 

own  acts.    Here  the  question  is,  whether,  after  the  death  of 

the  father.,  children  remaining  under  the  care  of  the  mother, 

follow  the  domicil  which  she  may  acquire,  or  retain  that  which 

their  father  had  at  his  death,  until  they  are  capable  of  gaining 

one  by  acts  of  their  own.     The  weight  of  authority  is  certainly 

in  favour  of  the  former  proposition.     It  has  the  sanction  both  of 

Voet  and  Bynkershoek ;  the  former  however  qualifying  it  by  *a       [  ♦80  ] 

condition  that  the  domicil  shall  not  have  been  changed  for  the 

fraudulent  purpose  of  obtaining  an  advantage  by  altering  the 

rule  of  succession.    Fothier,  whose  authority  is  equal  to  that  of 

either,  maintains  the  proposition  as  thus  qualified.     There  is  an 

introductory  chapter  to  his  treatise  on  the  custom  of  Orleans, 

in  which  he  considers  several  points  that  are  common  to  all  the 

customs  of  France,  and,  among  others,  the  law  of  domicil.    He 

holds,  in  opposition  to  the  opinion  of  some  jurists,  that  a  tutor 

cannot  change  the  domicil  of  his  pupil,  but  he  considers  it  as 

clear  that  the  domicil  of  the  surviving  mother  is  also  the  domicil  of 

the  children,  provided  it  be  not  with  a  fraudulent  view  to  their 

succession  that  she  shifts  the  place  of  her  abode.    And  he  says, 

that  such  fraud  would  be  presumed,  if  no  reasonable  motive 

could  be  assigned  for  the  change. 

There  never  was  a  case  in  which  there  could  be  less  suspicion 
of  fraud  than  the  present.  The  father  and  mother  were  both 
natives  of  England.  They  had  no  long  residence  in  Guernsey, 
and,  after  the  father's  death,  there  was  an  end  of  the  only  tie 
which  connected  the  family  with  that  island.  That  the  mother 
should  return  to  this  country,  and  bring  her  children  with  her, 
was  BO  much  a  matter  of  course  that  the  fact  of  her  doing  so 
can  excite  no  suspicion  of  an  improper  motive.  I  think  therefore 
the  Master  has  rightly  found  the  deceased  children  to  have  been 
domiciled  in  England.  It  is  consequently  by  the  law  of  this 
country  that  the  succession  to  their  personal  property  must  be 
regulated. 

t  5  R.  E.  155,  162  (5  Vos.  760,  787). 
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April  29. 

•^ay  1. 6.  (3  Merivale,  8ft— 108.) 
July  29. 


Rolls  Court  '^•»  ^y  marriage  settlement,  covenants  for  payment  within  four  years, 

6bai;t   me.  ^  *^®  trustees,  of  a  sum  of  4,000Z.,  the  dividends  whereof,  and  of  other 

'     *  funds  thereby  settled,  are  made  payable  to  himself  for  life.    He  after- 

*■      "'  wards  obtcdns  a  pension  from  Government,  by  warrant  of  the  Treasury, 

made  payable  to  him  and  his  assigns  by  the  Treasui-er  of  the  Navy  out 

of  a  certain  fund,  during  the  life  of  the  grantee. 

A.  subsequently  absconds,  being  largely  indebted  to  the  Crown,  and 
not  having  paid  the  4,0002.  according  to  the  covenant  in  his  settlement ; 
and,  upon  his  departure,  the  pension  is  withdrawn  by  order  of  Council, 
and  the  trustees  of  the  settlement  stop  the  payment  of  the  dividends  of 
the  other  funds  to  which  he  was  entitled  for  life  under  the  settlement. 

A.  having  granted  annuities  secured  by  assignment  of  his  pension  and 
of  these  dividends,  on  a  bill  by  the  annuitants  against  the  Treasurer  of 
the  Navy  and  the  Attorney-General,  for  recovery  of  what  was  in  the 
hands  of  the  former  on  account  of  the  pension,  and  against  the  trustee 
of  the  settlement  for  dividends  accrued  since  A.'s  departure ;  Held,  as  to 
the  first,  that  as  the  Government  had  directed  their  officer  to  withhold  any 
further  payments  of  A.'s  pension,  this  Court  had  no  jurisdiction ;  and,  as 
to  the  second,  that  the  trustees,  who  had  no  notice  of  the  assignment, 
were  entitled  to  retain  the  dividends  in  satisfaction  of  the  covenant; 
and  the  bill  was  therefore  dismissed  against  all  the  defendants. 

The  equity  of  the  trustee  was  to  stop  the  dividends,  not  only  imme- 
diately on  failure  of  performance  of  the  covenant,  but  at  any  time  after, 
at  their  discretion. 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  the  equities  to 
which  it  was  liable  in  the  hands  of  the  original  grantee. 

A  suit  may  be  maintained  against  a  public  officer,  having  in  his  hands 
money  issued  by  Government  for  the  use  of  an  individual,  for  the 
recovery  of  such  money. 

But,  where  Gt)vemment  has  ordered  the  money  to  be  withheld,  the 
question  is  only  between  Gt)vemment  and  the  individual,  or  his  assignee ; 
and  this  Court  has  no  jurisdiction. 

By  settlement,  made  previous  to  the  marriage  of  the  defendant 
Hunt  with  Catherine  Davie,  dated  the  4th  of  April,  1795,  reciting 
[  ♦87  ]  that  C.  D.  was  entitled  to  *two  several  sums  of  5,145Z.  and  1,0292., 
and  that  it  had  been  agreed  that  the  said  sums  should  be  assigned 
to  the  defendants  Praed  and  Short,  their  executors,  &c.  upon  the 
trusts  thereof,  and  had  been  farther  agreed  that  the  defendant 
Hunt,  should  previous  to  the  marriage,  lay  out  and  invest  4,000Z., 
and  should  enter  into  a  covenant  for  investing,  within  four  years, 
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a  farther  sum  of  4,000Z.  in  the  purchase  of  stock,  in  the  names  of      pbiddt 

the  said  trustees,  upon  the  same  trusts ;    and  that,  in  part  per-        ^^^ 

formance  of  the  agreement,  the  first  4,000^.  had  been  already 

invested  in  the  purchase  of  6,438Z.  8  per  cents.,  which  then  stood 

in  the  names  of  the  said  trustees  at  the  Bank ;  it  was  witnessed, 

that  the  said  C.  D.  thereby  assigned  to  the  said  trustees,  their 

executors,  &c.the  sums  of  5,145Z.  and  1,0292.,  and  all  interests,&c., 

and  Sir  John  Davie  (her  father)  covenanted  within  two  years  to 

raise  and  pay  the  same,  with  interest  in  the  meantime  ;  and  the 

trusts  thereof,  and  also  of  the  said  6,4382.  stock,  were  declared, 

to  pay  to  the  defendant  Hunt,  or  permit  him  to  receive,  the  interest 

and  dividends  thereof  for  his  life,  and,  after  his  decease,  in  trust 

for  the  wife  and  children  of  the  marriage  as  therein  mentioned. 

And  the  defendant  Hunt  thereby  covenanted  as  to  the  farther 

sum  of  4,0002.  to  be  invested  as  aforesaid,  according  to  the 

recital. 

The  marriage  took  place,  and  the  two  sums  of  5,145Z.  and 
1,0292.  were  paid  to  the  trustees  at  different  times,  and  invested 
by  them  in  stock,  making,  together  with  the  6,4382.  in  all, 
15,5852.  3  per  cents.,  standing  in  their  names  on  the  trusts  of  the 
settlement ;  the  dividends  whereof  the  defendant  Hunt  received 
up  to  the  5th  of  January,  1810,  when  he  absconded,  without 
having  ever  paid  the  second  4,0002.  according  to  his  covenant ; 
after  which  time  the  trustees  received  the  dividends,  and  invested 
the  same  from  time  to  time  in  stock,  *in  satisfaction,  as  they  [  *^^  ] 
themselves  alleged,  of  that  covenant. 

In  1802,  by  grant  under  his  sign  manual,  His  Majesty,  "  in 
consideration  of  the  long  and  faithful  services  of  the  defendant 
Hunt  as  a  Commissioner  for  conducting  the  transport  service," 
granted  to  him  an  annuity,  or  yearly  pension,  of  5002.,  payable 
out  of  monies  to  arise  from  the  sale  of  naval  stores,  to  commence 
from  the  15th  of  May,  1802,  and  to  continue  during  his  hfe ; 
"  to  be  suspended,  nevertheless,  when  and  so  long  as  he  should 
be  and  continue  in  possession  of  any  office,  place,  or  employment, 
or  oflBces,  places,  or  employments,  the  annual  value  of  which, 
taken  separately  or  together,  should  amoimt  to  1,0002.  or  up- 
wards— "  or  not  amounting  to  1,0002.  per  annum,  then,  as  to  so 
much  of  the  said  pension,  as,  together  with  the  annual  value 
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Pbiddy  aforesaid,  should  exceed  1,000Z.  per  annum — and,  by  a  warrant 
EosE.  dated  the  17th  of  the  same  month,  signed  by  the  Commissioners 
of  the  Treasury,  and  directed  to  the  Treasurer  of  the  Navy,  it 
was  ordered  that,  **  out  of  any  monies  that  might  or  should  from 
time  to  time  be  and  remain  in  the  said  Treasurer's  hands,  or  in 
the  hands  of  his  cashier,  to  arise  by  the  sale  of  old  naval  stores, 
he  the  said  Treasurer  should  pay  or  cause  to  be  paid  to  the 
defendant  or  his  assigns  "  the  said  annuity  or  pension,  "  to  con- 
tinue during  his  natural  Ufe,  but  to  be  suspended  nevertheless  in 
the  case  and  in  the  manner  before  mentioned." 

By  indenture,  dated  the  3rd  of  October,  1802,  the  defendant 
Hunt,  in  consideration  of  4,000^.,  granted  to  the  plaintiff  Priddy, 
his  executors,  &c.  an  annuity  of  600i.  during  the  life  of  the 
defendant,  for  securing  the  payment  whereof,  he  assigned  to  a 
[  *89  ]  trustee  for  the  ^plaintiff  the  said  pension  of  500Z.,  and  all  powers 
and  remedies  which  he  had  for  recovering  or  obtaining  payment 
thereof,  appointing  him  his  attorney  "  to  demand,  recover,  and 
receive  the  same  from  the  Treasurer  of  the  Navy  for  the  time 
being,  or  other  person  or  persons  who  should  be  warranted  or 
authorised  to  pay  the  same,"  and  also  to  receive  from  the 
trustees  of  his  marriage  settlement,  the  dividends  of  the  stock  to 
which  he  was  entitled  for  life  as  aforesaid,  upon  the  trusts  therein 
mentioned. 

The  defendant  Hunt  afterwards  surrendered  his  pension  and 
obtained  a  new  grant,  by  warrant  under  the  sign  manual,  also 
addressed  to  the  Treasurer  of  the  Navy,  of  a  pension  of  5S7L  18«. 
payable  in  like  manner  and  subject  to  similar  conditions,  with 
the  former,  but  to  be  suspended  only  in  case  of  the  defendant's 
being  in  possession  of  any  oflBce,  &c.  to  the  amount  of  1,500/. 
per  annum. 

By  indenture  dated  the  8th  of  July,  1806,  the  defendant 
granted  two  other  annuities,  of  305Z.  14s.  to  the  plaintiffs  Hobne 
and  Pollard,  secured  in  like  manner  with  the  former,  by  an 
assignment  of  the  pension  and  dividends  of  stock. 

The  three  annuities  so  granted  were  regularly  paid  up  to  the 
18th  of  June,  1809,  since  which  no  farther  payment  had  been 
received  in  respect  thereof.  The  bill,  alleging  the  above  facts, 
farther  stated  that,  by  reason  of  the  regular  payment  of  the 
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annnities  to  the  time  aforesaid,  the  defendant  Hunt  had  been      Priddt 

suffered  to  continue  in  receipt  of  the  dividends  of  stock,  and  of        ^Qg^, 

the  pension ;   that  he  received  the  latter  to  the  28rd  of  June, 

1809,  and  the  former  to  the  5th  of  January,  1810,  since  which 

he  had  received  nothing  in  respect  of  *either ;    and  that  in       [  *90  ] 

February,  1810,  he  went  abroad,  and  had  ever  since  continued 

abroad ;  charging  that  the  defendant  Bose,  as  Treasurer  of  the 

Navy,  received  the  pension  which  became  due  on  the  28rd  of 

June,  1810,  out  of  the  money  applicable  to  the  payment  thereof, 

and  had,  in  pursuance  of  his  Majesty's  warrant,  appropriated 

the  same ;  that  the  plaintiffs  had  caused  notices  to  be  served  on 

the  trustees  of  the  settlement,  and  applications  to  be  made  to 

them,  and  to  the  Treasurer  of  the  Navy,  with  which  they  had 

respectively  refused  to  comply ;  therefore  praying  that  accounts 

might  be  taken  of  what  was  due  on  the  annuities,  and  of  the 

arrears  of  pension,  and  dividends ;  that  the  plaintiffs  might  be 

paid  thereout,   &c. ;    and    for    an    injunction  to  restrain  the 

Treasurer  of  the  Navy,  and  the  trustees,  from  paying  away  any 

of  the  monies  coming  to  their  hands  respectively. 

From  the  answers  of  the  Treasurer  of  the  Navy  and  of  the 
Atiomey-General,  it  appeared  that  the  defendant  Hunt  was,  in 
April,  1807,  appointed  to  the  office  of  Treasurer  of  the  Ordnance, 
which  he  held  till  January,  1810,  when  he  absconded,  and, 
upon  investigation  of  his  debts,  was  found  to  be  indebted  to 
the  Crown  in  98,884?.  in  respect  of  monies  received  as  Treasurer ; 
upon  which  extents  were  issued,  and  the  balance  still  remaining 
due  was  90,000i.  and  upwards  ;  and  that  by  an  Order  in  Council 
dated  the  4th  of  March,  1812,  it  was  ordered  that  his  pension  be 
withdrawn  and  no  longer  allowed,  and  such  part  thereof  as 
remained  impaid  up  to  the  80th  of  December,  1811,  be  withheld, 
and  considered  as  applicable  to  the  liquidation  of  his  debt  to  the 
public. 

The  defendants,  the  trustees  of  the  settlement,  by  their  answer, 
said  they  had  had  no  notice,  or  knowledge,  *of  the  annuities,  [  *9i  ] 
until  February,  1810  (after  Hunt  had  absconded),  when  they 
were  first  served  with  a  written  notice  of  the  deeds  of  1802  and 
1806.  They  put  in  issue  the  validity  of  those  instruments, 
stating  different  objections  thereto,  on  the  grounds  of  inadequacy 


28  1817.    CH.    3  MERIVALE,  91—94.  [b.r. 

Pbiddt  of  price,  and  defect  of  memorials ;  and,  as  to  the  second,  of  its 
BoBE.  containing  in  fact  two  grants  of  distinct  annuities,  with  only  one 
stamp  for  both.  They  alleged  that  Hunt,  having  broken  his 
covenant  to  invest  the  4,000Z.  had  become  a  debtor  to  them  for 
that  amount,  and  that  they  were  therefore  entitled  to  retain,  as 
against  him  and  all  claiming  under  him,  the  dividends  of  stock, 
until  that  sum  should  be  raised,  the  money  due  in  respect  of 
dividends  being  a  just  debt  at  law,  and  upon  a  covenant  entered 
into  for  valuable  consideration.  They  insisted  that  the  plaintiffs 
could  be  in  no  better  situation  than  Hunt  himself,  claiming 
through  him ;  alleging  that  the  plaintiffs  had  notice  of  the  cove- 
nant from  the  indenture  of  settlement,  and  that  they  had  made 
no  inquiry  respecting  the  same  previous  to  the  grants  of  their 
respective  annuities. 

Hart^  Bellf  and  Healdy  for  the  plaintiffs : 

The  first  question  is  as  to  the  right  of  the  Crown  to  retain  the 
pension,  either  on  the  ground  of  set-off,  against  the  debt  due  to 
the  Crown  from  its  grantee,  or  by  virtue  of  the  order  in  Council 
for  its  revocation.     *    *     * 
[  94  ]  The  annuity  is  not  revocable — not  dependent  on  the  pleasure 

of  the  Crown — expressly  made  to  the  grantee  and  his  assigns — 
and  assignable  like  any  other  annuity  so  made  payable.  [On 
this  point  they  cited  The  Earl  of  Stafford  v.  Buckley  A] 

Then,  as  to  the  claim  of  the  trustees,  they  might  have  retained 
the  dividends  from  the  moment  when  default  was  made  in  per- 
formance of  the  covenant  to  invest  the  4,000Z. ;  and  their  laches 
in  not  availing  themselves  of  the  remedy  within  their  reach, 
affords  an  equity  to  the  plaintiffs,  who  took  the  assignment  at  a 
period  long  subsequent,  and  without  notice  that  the  covenant 
was  yet  remaining  unsatisfied.    *    *    * 

Sir  A.  Piggott  and  Mitford,  for  the  Attomey-Oeneral : 

This  is  an  entirely  new  case,  and  in  which  the  Court  has  no 
jurisdiction.  If  the  funds  in  question  had  passed  out  of  the 
hands  of  the  Crown,  and  had  been  with  a  third  person,  as  a 

t  2  Ves.  Son.  170. 
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stake-holder,  such  third  person  might  have  been  made  a  party       Pbiddy 
to  a  suit  here.    But  the  money  out  of  which  this  pension  was        ^^^^ 
granted  is  in  the  hands  of  the  officer  of  the  Grown,  and  is  there- 
fore under  the  jurisdiction  of  the  Court  of  Exchequer ;  unless  it 
were  sought  to  be  recovered  upon  a  petition  of  right,  or  monstrans 
efe  droit,  which  might  be  prosecuted  in  either  court,  t     *     *     * 

The  Treasurer  of  the  Navy  is  not  like  an  ordinary  stake-  [  97  ] 
holder. — He  is  the  King's  receiver,  and  amenable  to  the  Court  of 
Exchequer.  The  word  "  assigns  "  in  the  grant — to  him  and  his 
assigns — constitutes  no  obligation  on  the  part  of  the  Crown 
towards  such  assigns.  It  is  still  no  more  than  a  voluntary  act 
on  the  part  of  the  Crown,  the  performance  of  which  can  be  only 
during  its  own  will  and  pleasure.  *  *  Could  the  grantee  of  the 
pension  himself,  having  made  default  in  his  own  accounts  with 
Government,  have  compelled  payment  notwithstanding  ?  If  not, 
how  could  he  communicate  to  another  a  right  which  he  has  not 
himself  ?  Can  he  call  upon  the  Treasurer  of  the  Navy,  an  officer 
of  the  Crown,  to  make  payment,  against  the  express. order  of  the 
Crown  ?  Can  he  compel  the  servant  to  disobey  the  command  of 
his  master  ?    *     ♦     ♦ 

Jarvis  and  Wyatt,  for  the  defendant,  the  Treasurer  of  the        [  98  ] 
Navy  [cited  Flarty  v.  Odium,  I  and  Barwick  v.  Reade.]  § 

Sir  S.  Romilly  and  Winthrop,  for  the  defendants,  the  trustees        [  90  ] 
in  the  settlement  [cited  Turtonv.  Benson,  \\  Coles  v.  Jones]  .IT 

Hart,  in  reply. 

The  Masteb  op  the  Rolls  [after  referring  to  the  facts,  said :]  [  102  ] 

As  to  the  first  demand, — where  a  public  officer  has  in  his 
hands  money  issued  by  the  Government  for  the  use  of  an 
individual,  it  is  clear,  that  a  suit  may  be  maintained  against 
the  officer  for  the  recovery  of  such  money.  For  it  is  his  duty 
towards  the  Crown,  as  well  as  towards  the  individual,  to  apply 
the  money  to  its  destined  purpose.    But  here  the  officer  is  com- 

t  Bro.  Ab.  tit.  Prerogative  le  Roy,  §  2  B.  R.  808  (1  H.  Bl.  628). 

pL  2;  Fitzh.  Ab.  tit.  Error,  pi.  8;  ||    2  Vera.  764;  1  P.  Wms.  496. 

Skinn.  609.  H  2  Yem.  692. 

X  1  B.  B.  791  (3  T.  B.  681). 
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Tbiddy      manded  by  Government  to  withhold  the  money  from  Mr.  Hunt, 

Rose.       and  to  apply  it  towards  satisfaction  of  a  debt  which  Mr.  Hunt 

owes  the  public.     Then  the  question  is  between  Government  and 

[  *103  ]  Mr.  *Hunt,  or  Mr.  Hunt's  assignee ;  and  it  is  not,  I  apprehend, 
in  this  Court,  that  such  a  question  can  be  decided.  In  the 
case  of  Row  v.  Dawson,  t  Lord  Hardwickb  entertained  the 
jurisdiction  singly  on  the  ground  that  the  oflBcer  admitted  the 
money  to  be  in  his  hands  for  the  use  of  the  person  under  whom 
the  litigating  parties  made  their  claim.  That  was  the  case  of 
a  public  oflBcer  who  had  given  a  draft,  for  payment  of  a  sum 
which  he  had  borrowed,  upon  money  due  to  him  out  of  the 
exchequer,  and  afterwards  became  bankrupt ;  and  the  question 
was  "whether  the  defendants"  (to  whom  the  draft  had  been 
given)  "  were  first  entitled  by  a  specific  lien  upon  the  sum  due 
to  the  bankrupt's  estate ;  or  whether  the  plaintiflTs,  the  assignees 
under  the  Commission,  were  entitled  to  have  the  whole  sum  paid 
to  them ;  it  being  insisted  for  them,  that  this  draft  was  in  nature 
of  a  bill  of  exchange,  and  that  the  property  was  not  divested  out 
of  the  bankrupt  at  the  time  of  his  bankruptcy."  The  Lord 
Chancellor  said,  he  at  first  doubted  his  own  jurisdiction,  and 
whether  the  plaintiffs  (the  assignees)  ought  not  to  have  gone 
into  the  Exchequer  as  being  a  Court  of  Bevenue ;  for  this  was 
not  a  personal  credit  given  to,  or  demand  upon,  the  oflScer,  but 
to  be  paid  out  of  the  money  issued  out  of  the  Exchequer  to  that 
ofl&cer,  on  warrant  to  be  paid  out  of  the  revenue  of  the  Crown  for 
public  services.  "But,"  he  adds,  "there  is  something  in  the 
present  case  delivering  it  from  that :  the  officer  admits,  he  has 
received  a  sum  of  money  applicable  to  this  demand ;  which 
brings  it  to  the  old  case  of  a  Liberate,  which  a  person  has  under 
the  great  seal  for  the  payment  of  money,  upon  admission  that 
the  officer  had  money  in  his  hands  applicable  to  the  payment, 
and  proof  thereof,  that  would  give  courts  of  law  a  jurisdiction ; 
so  that  an  action  of  debt  might  be  maintained  on  the 
Liberate." 

[  104  ]  It  is  sufficiently  evident,  that,  if  the  officer  had,  on  behalf  of 

Government,  disputed  Gibson's  right  to  the  fund,  Lord  Hard- 
wickb would  not  have  proceeded  in  the  cause  ;  but  Gibson's  right 

t  1  Yes.  Sen.  331. 
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being  admitted,  it  was  a  merely  equitable  question,  which  of  the  Pbiddy 
parties  claiming  under  him  had  the  best  title  to  the  money.  Rose. 
Besides,  if,  in  this  case,  the  assignment  (as  is  contended  by  the 
plaintiffs),  passed  not  merely  the  equitable,  but  the  legal  title  to 
the  pension,  why  does  the  assignee  come  into  a  Court  of  Equity  ? 
If,  on  the  other  hand,  he  be  only  an  equitable  assignee,  and  as 
such  stands  precisely  in  Hunt's  place,  he  would  probably  find 
it  difficult,  in  any  Court,  to  maintain  that  the  pension  can  be 
claimed  from  Government,  while  the  debt  to  Government  re- 
mained unsatisfied.  However,  that  is  a  question  which  I  do  not 
think  this  Court  ought  to  determine.  The  bill  must  be  dis- 
missed as  against  the  Attorney -Qeneral  and  the  Treasurer  of 
the  Navy. 

II.  As  to  the  question  between  the  plaintiffs  and  the  trustees, 
it  arises  on  the  following  facts: — Mr.  Hunt's  marriage  settle- 
ment was  in  April,  1795.  The  4,000Z.  became  payable  in  four 
years  afterwards,  that  is,  in  April,  1799.  It  does  not  appear 
that  the  trustees  ever  made  any  application  for  the  payment  df 
the  money.  The  first  annuity  was  granted  in  1802  ;  the  others 
in  1806 ;  Mr.  Hunt  absconded  in  1810 ;  down  to  which  time  he 
had  received  the  dividends  under  a  power  of  attorney  from  the 
trustees,  and  had  paid  the  annuities  as  they  became  due.  No 
notice  had  ever  been  given  to  the  trustees,  of  the  assignment  of 
the  dividends,  until  after  Hunt  had  absconded.  The  question 
is,  whether  the  dividends  can  be  stopped.  See  how  the  case 
would  have  stood  between  the  trustees  and  Hunt  himself.  I 
apprehend  it  to  be  clear  that  he  could  not  have  claimed  a  benefit 
under  the  settlement  without  making  *good  his  part  of  it.  [  *105  ] 
The  trustees  might  give  him  what  credit  they  chose,  subject 
to  their  responsibility  to  their  cesttii  que  trusts;  but  they 
might,  at  any  time  after  the  4,000Z.  became  due,  have  stopped 
the  dividends,  if  the  money  was  not  paid.  Supposing  he  had 
become  a  bankrupt,  the  trustees  would  have  this  equity  as 
against  the  assignees,  as  was  determined  by  Lord  Thtjrlow  in 
Ex  parte  MitfordA    *    *     * 

Now,  if,  as  against  Hunt,  the  trustees  had  the  equity  of       ^  ^^^  ^ 
stopping  the  dividends  to  make  good  the  debt  of  *4,000Z.,  could      T  *107  ] 

t  1  Br.  C.  C.  398. 
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Peiddt  he  by  this  act,  without  their  knowledge  or  consent,  deprive  them 
Rose.  0^  ^^^t  equity  ?  The  assignee  for  the  annuitants,  taking  no  legal 
interest  in  the  funds,  could  only  take  subject  to  the  same  equity 
to  which  the  assignor  was  liable.  What  was  the  original  equity 
of  the  trustees  ?  Not  to  stop  the  dividends  merely  at  the  first 
moment  the  debt  became  due,  but  whensoever  they  might  think 
the  interests  of  the  trust  required  that  step  to  be  taken.  They 
had  no  room  to  imagine  that  it  signified  to  any  but  their  cestvi 
que  trusts,  whether  this  debt  was,  or  was  not  exacted,  when  it 
became  due.  Why  is  a  third  person,  who  asked  no  question 
upon  the  subject,  and  gave  no  notice  of  his  having  any  interest 
in  the  matter,  to  tell  the  trustees  that  it  was  their  duty  towards 
him  to  have  called  in  the  debt  sooner,  and  that  they  are  not  now 
to  be  permitted  to  resort  to  any  means  which  they  may  have  in 
their  own  hands,  of  satisfying  any  portion  of  that  debt  ?  Nobody 
could  take  an  assignment  of  Mr.  Hunt's  interest  under  the  settle- 
ment, without  seeing  the  covenant  for  the  payment  of  the  4,0OOL 
Now  the  person  proposing  to  take  the  assignment  could  ask  the 
trustees  whether  that  money  was  paid ;  but  the  trustees  had  no 
opportunity  of  apprising  him  that  it  was  not  paid ;  for  they 
knew  nothing  of  the  transaction.  They  have  been  guilty  of  no 
bad  faith  towards  the  plaintiffs,  but  the  plaintiffs  have  been 
wanting  in  common  prudence  in  not  consulting  the  trustees 
before  they  took  the  assignment.  It  was  surely  a  rash  conclu- 
sion, that  the  money  must  necessarily  have  been  paid,  because 
the  period  of  payment  was  past.  But  did  the  annuitants  really 
believe  that  this  money  was  paid  ?  They  were  evidently  getting 
from  Mr.  Hunt  the  security  of  every  fund  he  could  give  them. 
If  the  4,000Z.  had  been  paid,  it  would  have  been  invested,  and 
additional  dividends  would  in  all  probability  have  been  included 
in  the  security. 
[  108  ]  However,  it  is  enough  that  the  trustees  have  done  nothing  to 

mislead  the  plaintiffs,  or  to  forfeit  the  right,  which  originally 
they  had,  of  applying  Mr.  Hunt's  dividends  to  the  satisfaction 
of  Mr.  Hunt's  debt.  I  presume,  there  is  no  question,  that  the 
dividends  received  prior  to  Mr.  Hunt's  death  are  insuflScient  to 
satisfy  the  debt ;  and  therefore  the 

Bill  must  he  dismissed,  f 
t  Eeg.  Lib.  B.  1816,  fo.  1679. 
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LLOYD  V.  BRANTON.  „"i^ 

March  6. 
(3  Menvale,  108—123.)  ApHl  28. 

A  subfiequent  condition  of  forfeiture  on  marriage  without  consent,  j^j,   ^ 

where  there  is  no  devise  over,  will  not  be  enforced.    But,  where  the  q^^j,-,  «  r/ 
testator  declares  that,  on  the  happening  of  the  condition,  the  legacy  shall  ' 

fall  into  the  residue,  that  is  an  express  disposition  over  which  may        L  ^^°  J 
take  effect. 

[A  NOTE  of  this  case  is  inserted  for  the  purpose  only  of 
preserving  the  following  passage  from  the  judgment  of  Sir 
W.  Grant,  M.R.  :— ] 

Whatever  diversity  of  opinion  there  may  have  been  with  [  117  ] 
respect  to  the  necessity  of  a  devise  over  in  the  case  of  conditions 
precedent,  I  apprehend  that,  without  such  a  devise,  a  subsequent 
condition  of  forfeiture  on  marriage  without  consent  has  never 
been  enforced.  Different  reasons  have  been  assigned  by  different 
Judges  for  the  operation  of  a  devise  over.  Some  have  said  that 
it  afforded  a  clear  manifestation  of  the  intention  of  the  testator 
not  to  make  the  declaration  of  forfeiture  merely  in  terrorem, 
which  might  otherwise  have  been  presumed.  Others  have  said 
that  it  was  the  interest  of  the  devisee  over  which  made  the 
difference,  and  that  the  clause  ceased  to  be  merely  a  condition  of 
forfeiture,  and  became  a  conditional  limitation,  to  which  the 
Court  was  bound  to  give  effect.  Whatever  might  be  the  ground 
of  decision,  it  was  held  that,  where  the  testator  only  declared 
that,  in  case  of  marriage,  without  consent,  the  legatee  should 
forfeit  what  had  been  before  given,  but  did  not  say  what  should 
become  of  the  legacy,  such  declaration  would  remain  wholly 
inoperative. 

Whether  a  mere  residuary  bequest  amounted  to  a  disposition  [  118  ] 
of  the  legacy,  has  been  matter  of  much  controversy.  In  Harvey 
V.  Aston,  t  Lord  Chief  Justice  Willes,  and  Lord  Chief  Baron 
CoMYN,  held  that  it  did.  Lord  Hardwickb  did  not  there  express 
any  opinion  on  the  point — but  in  the  subsequent  case  of  Wheeler 
V.  Bingham,  X  he  decided  that  a  residuary  bequest  was  not  such 
a  devise  over  as  the  rule  required.     The  case  of  Scott  v.  Tyler,  § 

t  1  Atk.  3:5.        X  3  Atk.  364.        §  2  Br.  C.  C.  431,  487 ;  Dick.  723. 
R.B. — ^VOL.  XVn.  D 
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Lloyd  has  been  sometimes  considered  as  a  contrary  decision.  But  it 
Bea»tow,  appears  from  the  copy  of  Lord  Thurlow's  judgment  in  Dickens, 
that  he  thought  it  had  been  properly  held  that  a  residuary 
bequest  left  the  conditional  legacy  in  statu  quoy  and  that  the 
ground  of  his  decision  was,  that  Mrs.  Scott  never  came  under 
the  description  to  which  the  gift  of  the  10,000Z.  was  attached* 
In  the  present  case,  there  is  a  direction  that  the  forfeited 
bequests  shall  sink  into  and  constitute  part  of  the  residue  therein 
afterwards  bequeathed.  It  does  not  rest  therefore  on  a  mere 
declaration  of  forfeiture.  There  is  an  express  disposition  made 
of  what  is  to  be  forfeited.  It  was  said  that  a  direction  that  it 
shall  fall  into  the  residue  is  no  more  than  the  law  would  imply, 
and  cannot  therefore  amount  to  a  bequest  over.  But  when  it 
was  decided  that  a  residuary  clause  did  not  carry  such  a  legacy, 
it  was  by  consequence  decided  that  it  did  not  fall  into  the  residue 
— for  if  it  did,  the  residuary  legatee  would  be  entitled  to  it* 
What  is  here  declared  is,  that  that  residue  which  is  thereinafter 
given  shall  include  in  it  the  legacies  declared  to  be  forfeited.  In 
the  case  of  Wheeler  v.  Bingham,^  Lord  Hardwickb  held  that 
there  was  a  clear  distinction  between  a  mere  residuary  bequest, 
and  a  direction  that  the  legacy  should  sink  into  and  constitute 
a  part  of  the  residue.    ♦    ♦    * 

t  3  Atk.  £64. 
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KNATCHBULL  v.  GEUEBEE.  ms. 

(1  Maddock,  153—172.     On  Appeal,  3  Merivale,  124—147.)  ^'or.S^,  27. 

Specific  performance  of  a  purchase  agreement  refused,  no  good  title  Plumrb, 

being  made  to  a  part  of  the  estate,  which  though  very  small  in  propor-  ^•"^* 

tion  to  the  whole  of  the  purchase,  was  essential  to  its  enjoyment.  On  Appeal, 

The  defendant,  who  was  let  into  possession  under  an  express  stipula-  ISII. 

lion  of  the  contract,  was  afterwards  turned  out  by  the  plaintiffs.     Held,  July  28. 

on  appeal,  that  the  plaintiff  by  turning  the  purchaser  out  of  possession  

had  abandoned  his  right  to  specific  performance.  Eldon,  L.  C. 

[  1  Mad.  153  ] 

This  was  a  vendor's  bill,  praying,  for  the  specific  performance 
of  a  purchase  agreement  (of  land  comprising  about  700  acres)  ; 
and  that  if  the  defendant  was  not  bound  to  take  a  (small)  part 
of  the  purchased  estate  called  Cole  Nash  (comprising  about  12 
acres),  then  that  it  might  be  ascertained  how  much  ought  to  be 
allowed  the  defendant  by  way  of  deduction  out  of  the  purchase- 
money  in  respect  of  such  premises,  and  allowed  him  accordingly. 
»     «     » 

[The  facts  and  pleadings  are  sufficiently  stated  in  the  judgment 
of  the  Lord  Chancellor  on  appeal  (post  88),  but  the  following  pas- 
sages from  the  judgment  of  Plumer,  Y.-G.  in  the  Court  below 
(reported  in  1  Madd.  158,)  are  here  preserved  in  reference  to  the 
point  mentioned  in  the  first  paragraph  of  the  above  headnote  for 
which  they  are  a  leading  authority.] 

The  Vice-Chancellor  :  [  166  ] 

The  first  objection  to  the  prayer  of  this  bill  is,  that  no  title  can 

be  made  to  that  part  of  the  estate  called  Cole  Nash.    This  is 

admitted ;  and  that  no  reference  to  the  Master  is  necessary  on 

that  point.    Degrees  of  title,  the  probability,  more  or  less,  *of      [  *166  j 

any  claimant  of  the  estate  appearing,  are  not  considered  in  these 

cases.    In  answer  to  this  objection  of  want  of  title,  it  is  said,  that 

Cole  Nash,  consisting  of  not  quite  twelve  acres,  bears  so  small  a 

proportion  to  the  rest  of  the  purchased  estate,  amounting  to  700 

acres,  that  it  is  a  case  for  compensation ;  but  then,  it  is  replied, 

that  the  situation  and  nature  of  Cole  Nash  is  such  as  not  to  bring 

t  within  the  doctrine  as  to  compensation ;  it  being  essential  to 

the  enjoyment  of  the  purchase. 

D  2 
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[*167] 


At  law,  it  is  clear,  ihe  plaintiff  could  not  enforce  the  contract ; 
the  law  knows  nothing  of  compensation  ;  but  in  equity  a  diflferent 
rule  has  prevailed  (whether  wisely  or  not,  it  is  now  too  late  to 
consider,)  and  the  Court  will  relieve,  where  compensation  can  be 
made.  Is  this  then  a  case  falling  within  that  doctrine  ?  Many 
witnesses  produced  on  the  part  of  the  plaintiffs,  long  acquainted 
with  the  estate,  consider  the  possession  of  Cole  Nash  as  not 
essential  to  the  enjoyment  of  this  estate.  On  the  other  hand, 
witnesses  on  the  part  of  the  defendant  swear  that  the  possession 
of  Cole  Nash  is  essential ;  and  that  the  land,  instead  of  being 
ornamental  to  the  premises,  as  it  is  at  present,  may  in  other 
hands  become  a  nuisance ;  it  containing  loam  and  brick-earth ; 
and  that  any  person  buying  these  twelve  acres  with  a  view  to 
profit,  might  render  them  worth  5,0002.  Brick-kilns,  and  a  row 
of  houses,  might  be  built  on  the  land,  which  would  prove  a 
nuisance.  Under  these  circumstances,  the  defendant  insists  this 
is  not  a  case  for  compensation.  There  is  no  denial  that  Cole  Nash 
contains  brick-earth. 

There  is  great  diflBculty  in  applying  the  doctrine  of  ♦compensa- 
tion to  a  reluctant  purchaser.  There  is  no  standard  by  which  to 
ascertain  what  is  essential  to  a  purchaser.  The  motives  for 
purchasing  real  property  are  very  different  in  different  persons. 
Tastes,  opinions,  ages,  create  different  views.  Some  particularity, 
some  whim,  may  have  induced  him  to  purchase.  What  is  desir- 
able to  one  is  not  so  to  another.  One  wants  a  wood  for  game — 
another  desires  it  only  as  a  beautiful  object ;  one  looks  only  to 
agriculture — another  dislikes  tithes ;  it  therefore  seems  a  little 
arbitrary  to  insist  on  a  party  taking  compensation.  Why  am  I 
bound  to  take  what  I  did  not  mean  to  buy  ?  Tou  say  you  will 
give  me  compensation ;  but  who  is  to  judge  of  the  compensation  ? 
Can  you  be  sure  it  is  a  compensation  ?  It  is  a  difficult  thing  for 
a  Master  to  ascertain  what  is  essential  to  the  enjoyment  of  the 
estate,  and  what  is  a  proper  compensation.  It  is  as  difficult  for 
the  Court  to  decide,  if,  having  all  the  data  before  it,  it  decides,  as 
it  is  then  proper  to  do,  without  sending  it  to  the  Master.  Are 
yon  to  look  at  the  land  in  its  present  state,  or  to  consider  in  what 
state  it  maybe  in  future?  If  the  latter,  some  possible  nuisance  may, 
in  every  case,  be  suggested.    In  these  cases,  I  admit,  difficulties 
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mast  not  be  founded  on  speculative  conjectures  of  what  may 
never  take  place ;  but  in  this  case,  the  most  profitable  and  most 
probable  use  of  this  land  by  a  purchaser,  who  was  not  the  owner 
of  this  estate,  would  be  to  apply  it  to  building  purposes;  it 
is  a  purpose  best  adapted  to  the  land,  and  a  purchaser  must 
forego  his  interest  who  did  not  so  apply  it.  The  nuisance 
here  apprehended  is  not  distant,  fanciful  and  conjectural,  but 
strongly  probable  ;  not  merely  what  may  happen,  but  what  will 
probably  happen. 


Knatcu- 

BULL 

r. 

G  RUBBER. 


The  next  question  is.  Whether  the  defendant  has  by  his  [KO] 
conduct  precluded  himself  from  insisting  on  a  good  title  to  Cole 
Nash?  It  is  said,  that  by  meditating  a  sale  of  Cole  Nash  he 
shewed  that  he  did  not  look  upon  it  as  essential  to  the  enjoyment 
of  the  estate ;  but  the  defendant  by  his  answer,  which,  as  to  this, 
has  been  read  as  evidence,  says,  that  though  he  put  it  up  to  sale, 
he  did  it  only  to  ascertain  its  value,  and  not  with  a  view  of  really 
selling  it.  The  ratifying  of  the  sale  to  Wildman,  purchasing  the 
stock,  and  agreeing  as  to  the  employment  of  his  deposit,  after  he 
was  fairly  informed  by  the  plaintiffs'  solicitor,  that  the  title  to 
Cole  Nash  could  not  be  bettered  by  farther  inquiry,  are  not  con- 
clusive circumstances  to  shew  he  did  not  consider  Cole  Nash 
as  essential  to  his  purchase,  because  he  is  constantly  asking  for 
the  title  to  Cole  Nash,  and  never  appears  to  have  lost  sight  of  a 
good  title,  but  from  first  to  last  insists  upon  it.  The  title  was 
not,  as  in  Fordyce  v.  Ford,\  incurable,  but  might  have  been 
rendered  good,  if  certain  inquiries  were  satisfactorily  answered ; 
it  was  not  absolutely,  but  contingently,  bad.  A  man  by  going  on 
to  treat  does  not  waive  an  objection  he  is  continually  insisting 
upon.  If  nothing  had  been  said  of  Cole.Nash  after  the  title  to  it 
was  found  defective,  the  objection  might  have  been  considered  as 
waived  ;  but  here  he  is  perpetually  desiring  to  have  a  good  title. 
This  case,  therefore,  is  like  Drewe  v.  Hanson, X  where  farther 
inquiries  being  insisted  on,  the  objection  was  *not  considered  as  L  *171  ] 
waived.  A  treaty  cannot  waive  that  which  it  treats  about. 
There  is  nothing,  therefore,  in  the  conduct  of  the  defendant 
which  precludes  him  from  insisting  on  a  title  to  Cole  Nash.  If 
t  4  Br.  C.  C.  494.  t  See  post,  p.  46,  n. 
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[This  case  was  afterwards  very  fully  argued  on  appeal  before 
the  Lord  Chancellor  at  different  times,  both  on  the  general 
doctrine  of  the  Court  as  to  the  execution  of  a  contract  with 
compensation  for  a  partial  defect  of  title,  and  on  the  particular 
circumstances  of  the  case  itself ;  but,  from  the  view  which  his 
Lordship  has  taken  of  it,  it  seems  unnecessary  to  report  those 
arguments.] 

1817.        The  Lord  Chancellor  : 

July  28. 

This  case  comes  before  the  Court  upon  an  appeal  from  a 

r  3  Mer.  124  ]  decree  pronounced  by  the  Vice-Chancellor. 

It  appears  by  the  bill,  that,  in  October,  1811,  the  plaintiffs,  who 
[  *125  ]      xvere  seised  of  the  estate  in  question,  had  ^proposed  to  sell  it  by 
auction,  in  lots,  as  described  in  the  printed  particular,  and  under 
certain  conditions.    *    *     * 

This  sale  by  auction,  however,  being  intended  to  take  place 
only  in  case  the  estate  should  not  be  sold  by  private  contract,  it 
is  admitted  that  an  agreement  was  entered  into  on  the  15th  of 
October,  1811,  between  the  plaintiffs  and  defendant,  for  a  sale  of 
the  estate  to  the  defendant :  but  it  was  nevertheless  agreed  (and 
I  now  mention  the  circumstance  because  the  bill  alleges  that  it 
was  at  the  suggestion  of  the  defendant,  who  wished  to  become 
purchaser  of  a  part  only,  and  not  the  whole  of  the  property ; 
while  the  answer  insists,  as  I  think  is  also  established  in  evidence, 
that  it  was  not  at  the  instance  of  the  defendant,  but  of  Sir 
[  *126  ]  Edward  KnatchbuU  ;)  *that  the  estate  should  still  be  made  the 
subject  of  a  sale  by  auction,  notwithstanding  the  contract. 

[His  Lordship  then  referred  to  the  terms  of  the  agreement  and 
continued  as  follows :] 

Then  follows  this  part  of  the  agreement — and  a  very  material 
part,  in  my  view  of  the  case,  it  is — "  That  the  (defendant)  shall 
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have  immediate  possession  of  the  mansion-house,  gardens,  and 
back-orchard  at  Nash,  and  also  of  the  wood-land  and  marsh-land 
on  hand,  and  shall  receive  the  rents  of  Stone  Stile  Farm,  and  of  the 
iarm  at  Nash,  and  other  parts  of  the  estates,  which  are  let,  from 
Michaelmas  Day  last,  to  which  *time  all  outgoings  shall  be  paid 
by  the  vendors ;  but  the  vendors  shall  retain  possession  of  the 
title-deeds  until  the  above  consideration  money  and  interest  shall 
be  fully  paid,  and  the  purchase  completed ;  and,  in  the  mean 
iime,  the  unpaid  part  of  the  consideration  money  shall  stand 
charged  and  secured  upon  the  estate." 

The  first  of  the  terms  of  this  agreement  therefore  is,  that 
immediate  possession  shall  be  given  to  the  purchaser ;  and  then 
follows  this  stipulation  —  "  That  the  taking  possession,  and 
receipt  of  the  rents,  shall  not  be  considered  as  an  acceptance 
of  the  title ;  but  the  (defendant)  shall,  notwithstanding,  have  a 
good  and  marketable  title  made  out  to  him." 

The  agreement  then  goes  on — "That  the  vendors  shall,  at 
their  expense,  forthwith  furnish  to  (the  defendant)  an  abstract  of 
the  title  to  the  estates,  and  make  out  a  good  and  marketable  title 
to  the  same,  free  from  incumbrances."  [The  agreement  also  pro- 
vided :]  "  That,  upon  the  delivering  up  of  Nash  Farm  by  the 
present  occupier,  who  is  tenant  at  will,  such  part  of  the  stock 
And  crop  as  is  usually  taken  by  landlords  shall  be  taken  by  the 
(defendant)  at  a  valuation,  according  to  the  custom  of  the  country. 
That,  if  the  (defendant)  shall  neglect  or  fail  in  the  above  agree- 
ment, the  deposit  of  5,0(X)Z.  shall  be  forfeited,  and  the  vendors 
he  at  liberty  to  resell  the  estate,  either  by  private  contract  or 
public  auction,  and  the  deficiency  of  the  aforesaid  sum  of 
S2,000L  on  such  sale  (if  any),  together  with  all  charges  attending 
the  same,  shall  be  made  good  by  the  (defendant).  That,  in  case 
the  (defendant)  shall  sell  either  of  the  said  lots  at  the  present 
auction,  the  ^auctioneer's  commission  on  such  lot  or  lots  shall 
be  paid  by  the  (defendant) ;  and,  in  that  case,  the  vendors  hereby 
Agree  to  convey  such  lot  or  lots  to  the  (defendant),  or  the  pur- 
chaser or  purchasers,  on  payment  to  the  parties  of  the  first  part, 
of  the  sum  or  sums  of  money  for  which  the  same  shall  be  so  sold, 
in  payment  pro  tanto  of  the  aforesaid  instalments.  That  the 
Tfindors  shall  join  in  all  such  notices  to  quit,  or  to  repair,  as 
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shall  be  required  by  the  (defendant)  to  be  given  to  the  tenants  of 
the  estates."    And  it  is  signed  in  the  usual  manner. 

It  was  intended,  then,  by  this  agreement,  that  the  sale  by 
auction  should  take  place,  and  that  at  such  sale  the  estate  should 
be  dealt  with  as  being  divided  into  three  lots,  which  may  be  called, 
for  distinction,  Nash  Court  (including  Nash  Farm),  Stone-Stile 
Farm,  and  Marsh  Land. 

In  the  first  of  these  lots,  as  I  understand,  are  included  the 
twelve  acres  which  constitute  Cole-Nash.  It  appears  from  the 
evidence  that  Cole-Nash  had  been  purchased  by  Mr.  Hawkins 
(the  ancestor  of  the  plaintiffs)  in  1770,  not  only  with  a  very 
imperfect  title,  but  without  the  pretence  of  a  marketable  title ; 
and,  if  the  papers  and  title  deeds  of  the  estate  had  been  looked 
into  at  any  time  before  the  sale  by  auction,  they  would  have 
furnished  the  means  of  ascertaining  that  fact.  It  is  quite  clear 
that  the  vendors  themselves  knew  nothing  of  their  title  to 
Cole-Nash,  whatever  they  may  have  known  as  to  that  which 
they  possessed  to  the  rest  of  the  premises, — not  only,  that  they 
were  ignorant  of  the  nature  of  their  title  to  it,  but  that  they  could 
not  tell  where  Cole-Nash  itself  was  to  be  found  ;  as  to  which,  even 
now,  many  years  after  the  date  of  the  agreement,  they  state  that 
certain  parts  of  the  park  were  pointed  out  as  constituting  *that 
property,  though  nothing  can  be  more  clear  than  that  no  part  of 
that  property  is  situated  in  the  park,  but  that  its  true  situation 
is  as  I  shall  presently  describe  it  to  be. 

The  deposit  stipulated  by  the  agreement  was  paid.  The 
defendant,  who  had  the  option  of  taking  the  furniture,  declined 
it ;  and,  shortly  afterwards,  upon  a  question  arising,  by  which 
party  the  taxes  were  to  be  paid.  Sir  Edward  KnatchbuU  was 
required  to  take  away  the  furniture,  which  he  did,  but  not 
"  forthwith,"  according  to  the  express  terms  of  the  agreement. 
However,  as  he  did  remove  it,  no  inference  is  to  be  drawn  from 
his  not  having  done  so  "  forthwith,"  as  was  there  stipulated. 

The  sale  by  auction  took  place ;  and  Mr.  Wildman  became  the 
purchaser  of  the  Stone- Stile  Farm,  at  a  price  which,  together 
with  the  value  of  the  timber,  amounted  to  11,900/.  The  defen- 
dant's concurrence  in  this  purchase  (which  purchase  could  not 
be  completed  without  that  concurrence)  is  held  out  by  the  bill  as 
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a  proof  of  his  acquiescence  in  the  title,  which  was  the  same  to     Kxatcii- 
Stone- Stile  Farm  and  to  the  other  parts  of  the  estate,  except  r. 

Cole-Nash  ;  but,  as  far  as  I  am  able  to  collect  from  the  answer     Gbueber. 
and  the  evidence  in  the  cause,  the  defendant's  concurrence 
cannot  be  stated  to  amount  to  more  than  a  concurrence  in  that 
single  act,  with  an  express  protest  that  it  should  be  without 
prejudice  to  any  objection  he  might  himself  have  to  the  title. 

The  bill  proceeds  to  state  that  the  defendant  treated  the  estates 
as  his  own,  with  such  title  as  the  abstract  discloses,  and  that  the 
mansion-house  and  garden  are  still  in  his  possession — not  saying,  . 
however,  that  any  other  parts  of  the  estate  are  in  his  possession — 
but  alleging,  nevertheless,  that  he  treated  the  whole  as  his  *own,  [  'isi  3 
and  had  made  a  map  of  it  as  of  his  own  estate.  The  plaintiffs 
also  insist  that  a  good  title  can  be  made  to  the  whole — or,  if  not 
to  the  whole,  at  least  to  all  except  about  twelve  acres,  **in 
respect  of  which,  if  the  defendant  is  entitled  to  avail  himself  of 
any  objection,  a  reasonable  deduction  or  abatement  may  be  made 
from  the  purchase  money ;  "  that  the  agreement  has  never  in 
any  manner  been  waived  or  abandoned,  but  is  a  good  and  bind- 
ing agreement,  and  ought  to  be  carried  into  execution — and  that, 
upon  the  defendant's  refusal  to  comply  with  their  proposal  of  a 
reference  to  arbitration,  they  served  him  with  a  notice  that  they 
(the  vendors)  were  in  a  situation  to  deliver  possession  to  him 
agreeably  to  the  contract,  and  required  him  forthwith  to  place 
his  purchase  money  in  Exchequer  bills,  there  to  remain  pending 
the  proceedings  which  his  refusal  had  rendered  necessary — but 
neither  had  he  complied  with  that  last  requisition.  This  notice 
is  dated  the  3rd  of  November,  1812 ;  and  the  date  is  material, 
because  I  do  not  find,  throughout  the  bill,  any  statement  of  the 
transactions  which  took  place  between  the  parties,  as  to  taking 
or  retaking  possession,  or  with  relation  to  the  correspondence, 
from  the  time  of  the  execution  of  the  agreement,  to  this  8rd  of 
November,  1812.  All  that  is  put  in  issue  by  the  bill,  is,  that 
the  defendant  never  made  any  objection  to  the  title,  except  to 
this  small  piece  called  Cole-Nash — ^that  this  small  piece  '*  is  sepa- 
rate and  detached  from  the  rest  of  the  estate,  or  may  be  separated 
from  it  without  any  material  inconvenience  or  injury ;  being  a 
plot  of  ground  on  which  there  is  no  building  whatever,  and  lying 
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without  the  gates  or  inclosure  of  Nash  Court,  the  principal 
mansion-house  and  estate,  consisting  of  about  320  acres,  and 
from  which  it  is  entirely  divided  by  a  road."  The  prayer  of  the 
bill,  therefore,  is,  for  a  specific  performance  of  the  agreement, 
and  an  account  and  payment  *of  what  remains  due  for  principal 
and  interest  of  the  purchase  money — "  and,  if  the  Court  shall  be 
of  opinion,  that  the  defendant  is  not  bound  to  take  the  twelve 
acres  called  Cole-Nash,  then  that  it  may  be  ascertained  how 
much  ought  to  be  allowed  him  by  way  of  deduction  out  of  his 
purchase  money  in  respect  of  such  premises,  and  that  the  same 
may  be  allowed  him  accordingly  in  taking  the  account." 

To  this  bill  the  defendant  has  put  in  an  answer,  [whereby  he 
admits  that,  he]  (the  defendant)  under  and  by  virtue  of  the 
agreement,  and  by  the  authority  of  the  plaintiff  Sir  E.  Knatch- 
bull,  entered  into  possession  of  the  mansion-house  and  gardens, 
though  not  by  way  of  a  residence  for  his  family ;  but  he  is  not 
now  in  possession  thereof,  nor  did  he  continue  in  possession 
thereof  longer  than  as  after  mentioned,  nor  *was  he  ever  able 
effectually  to  avail  himself  of  such  possession,  by  reason  of  the 
difiSculties  as  to  the  title  after  mentioned. 

[After  stating  some  intermediate  correspondence  respecting 
the  defect  in  title  to  Cole-Nash  :] 

The  answer  then  states  some  material  transactions  between  the 
defendant  and  Button,  who  then  occupied  Nash  Court  Farm, 
comprising  the  greatest  part  of  lot  one,  with  the  exception  of  the 
mansion-house,  stating  himself  to  be  tenant  thereof  at  a  rent  of 
500Z.  a  year;  which,  it  may  be  said,  was  holding  it  on  very 
favourable  terms  to  himself,  though  he  appears  to  have  originally 
thought  otherwise  ;  and  it  is  intimated  that  one  of  the  plaintiffs 
had  an  interest  in  his  keeping  possession  ;  but  Button  at  an  early 
period  gave  notice  to  the  defendant  that,  at  Michaelmas,  when 
he  was  to  quit,  he  should  sell  the  stock  and  crops  of  grass  and 
corn,  and  manure,  and  every  thing  due  that  could  be  sold,  and 
even  more  than  was  usual  (according  to  the  custom  of  the 
country)  for  an  occupier  to  sell,  off  the  premises ;  making  him 
an  offer  to  purchase.  Some  diflSculties  having  arisen  as  to 
Button's  right  to  do  this,  a  remonstrance  was  made  to  Sir  E. 
KnatchbuU,  who  recommended  an  arbitration,  and  the  arbi- 
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trator  determined  in  favour  of  Button.  Upon  this,  the  defen- 
dant purchases ;  and  in  his  answer  he  complains  of  his  being 
forced  to  do  so,  and  speaks  of  the  arbitrator's  not  having  done 
Justice.  However,  there  is  the  arbitration ;  and  it  does  not  seem 
material  to  the  present  question  to  consider  whether  the  arbitrator 
was  right  or  wrong  in  his  decision.  The  defendant  paid  about 
5,500/.  for  the  articles ;  and  he  conceives  himself  to  have  been 
injured  in  this  respect  to  the  extent  *of  400Z.  or  500/. ;  but,  for 
the  reason  already  stated, — ^viz.  that  it  is  not  material  to  the 
present  question, — I  pass  over  the  correspondence  between  the 
defendant  and  Button  on  this  subject,  and  also  that  which  passed 
on  the  subject  of  Sir  E.  Knatchbull's  taking  possession  of  the 
furniture. 

On  the  13th  of  June,  1812,  the  plaintifiTs  solicitor  returns  the 
abstract  of  the  title  to  Cole-Nash,  with  a  letter,  informing  the 
defendant's  solicitor  that  he  is  unable  to  throw  any  material 
light  upon  it,  but  that  a  fine  levied  in  1778  had  been  considered 
at  that  time,  when  Mr.  Hawkins  (from  whom  the  plaintiffs 
claimed)  made  his  purchase,  to  make  a  good  title,  and,  if  other- 
wise, still  that  the  price  objected  to  formed  so  small  a  portion 
of  the  entire   purchase,  that  the  defect  of  title  ought  to  be 

overlooked. 

«  *  »  ♦  * 

Some  farther  correspondence  afterwards  passed,  leaving  the 
question  in  the  same  state ;  and  then  follows  the  letter  of  the 
5th  of  October,  1812,  where  commences  the  transaction,  which  I 
think  is  the  most  important  of  *any  that  passed  between  the 
parties — for,  by  his  letter  of  that  day,  instead  of  representing  to 
the  defendant  (who  was  in  possession,  and  who  was  in  possession 
under  the  contract,  which,  if  it  were  in  any  way  to  be  performed, 
gave  him  a  title  to  the  possession),  that,  if  he  had  taken  possession 
with  a  knowledge  of  the  title  being  defective  to  that  part  of  the 
estate,  he  had  fallen  within  many  of  the  decided  authorities — 
instead  of  insisting  (as  they  now  insist),  that  the  twelve  acres  are 
so  immaterial  that  he  is  bound  to  take  the  property  at  the  price 
stipulated,  only  with  a  reasonable  compensation  for  the  value  of 
those  twelve  acres — ^the  solicitor  for  the  plaintiffs  writes  thus  to 
the  defendant's  solicitor: — "Without  entering  again  into  the 
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motives  of  Mr.  G.'s  conduct,  I  will  thank  you  to  inform  him  that 
I  am  directed  to  tender  his  deposit  money  with  interest,  and  to 
demand  from  him  that  part  of  the  estate  of  which  the  vendors 
have  given  him  possession ;  and,  for  these  purposes,  I  shall  on 
behalf  of  my  clients,  attend  at  Mr.  G.'s  house  in  Coleman  Street, 
on  Wednesday  next,  at  twelve  o'clock.''  Now,  if  the  plaintiffs 
had  a  right  to  insist  on  the  performance  of  the  contract,  what 
right  could  they  have  to  turn  the  defendant  out  of  possession 
which  was  taken  under  that  very  contract  ?  The  defendant  had 
a  right  to  retain  possession  under  the  contract  till  a  conveyance 
should  be  executed,  provided  the  difficulty  about  the  title  could  be 
set  right,  which  was  still  a  point  in  question.  But  the  plaintiffs, 
by  this  act,  destroy  the  contract ;  and  how  can  they  now 
pretend  to  have  reserved  a  right  to  its  performance,  when  by 
their  own  act  it  has  been  rendered  incapable  of  being  performed? 

On  the  12th  of  October,  that  stock  which  Button  had  sold  to 
the  defendant  for  5,500!.,  in  order  that  the  defendant  might  have 
the  benefit  of  immediate  possession  ^intended  by  the  contract 
(which  immediate  possession  was  certainly  meant  to  be  a  con- 
tinuing possession), — that  very  stock  so  sold  to  the  defendant 
was  driven  off  the  premises  by  order  of  the  vendors,  who  had 
given  notice  to  the  tenants  not  to  pay  their  rents  to  the 
defendant. 

Now,  if  the  case  rested  here,  the  question  would  be  simply  this 
— ^whether  the  vendors  can  insist  that  the  purchaser  shall  specific- 
ally execute  the  contract,  when,  if  he  were  specifically  to  execute 
the  contract,  it  is  rendered  impossible  for  him  to  have  the 
full  benefit  intended  him  by  the  contract,  and  that,  through 
the  act  of  the  vendors  themselves  ?  Their  difficulty  on  this  part 
of  the  case  is  this — ^it  was  incumbent  on  them,  if  they  meant  to 
have  the  contract  carried  into  execution  upon  the  principle  of 
compensation  adopted  in  this  Court  in  the  case  of  a  defective 
title  as  to  an  immaterial  part  of  the  purchase,  to  have  left  the 
property  in  the  enjoyment  of  the  purchaser  so  that  he  should  not 
be  deprived  of  any  part  of  the  benefit  intended  him  by  that  con- 
tract ;  and  I  cannot  see  how  it  would  be  possible  for  the  vendors,  if 
nothing  more  had  passed  subsequently,  to  say, — The  title  shall 
be  good  as  far  as  we  choose,  and  bad  as  far  as  we  choose — ^you 
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shall  not  have  the  benefit  of  the  original  contract — ^but  you  shall 
be  bound  to  take  the  estate  with  a  compensation  for  so  much  of 
it  to  which  we  are  unable  to  make  a  title — and  to  say  this,  after 
they  have  by  their  own  act  placed  him  in  a  situation  different 
from  that  in  which  he  was  entitled  to  stand  by  the  terms  of  that 
very  contract. 

There  is  a  great  deal  more  correspondence,  which  I  can  re- 
present only  as  a  negotiation  between  the  parties  as  to  the 
management  of  the  farms,  the  plaintiff  struggling  to  shew  that 
the  defendant  ought  to  be  considered  as  still  in  possession,  while 
the  defendant  is  fencing  ^against  such  a  possession.  I  have 
looked  very  minutely  into  this  correspondence,  but  cannot  come 
to  the  conclusion  that  the  parties  have,  by  the  effect  of  it,  been 
restored  to  that  state  in  which  they  were  before  the  turning  out 
of  possession. 

It  only  remains  to  be  seen  how  the  materiality  of  these  twelve 
acres  is  put  in  issue — ^and  that  is  represented  by  the  answer  to 
depend,  not  only  on  the  nature  and  quality  of  the  land,  but  on 
the  use  to  be  made  of  it  with  regard  to  the  rest  of  the  purchase. 
I  do  not,  however,  think  it  necessary  to  go  into  the  cases  on  the 
subject ;  for,  if  the  parties  are  not  restored  by  the  subsequent 
correspondence  to  the  state  in  which  they  stood  prior  to  the 
5th  of  October  (and  I  have  expressed  my  opinion  that  the  sub- 
sequent correspondence  does  not  restore  them  to  that  condition) 
the  plaintiffs  cannot  make  a  case  to  enable  them  to  say,  If  we 
did  wrong  upon  that  occasion,  we  are  nevertheless  entitled  to 
the  same  relief  as  if  we  had  acted  otherwise.  Where  parties 
enter  into  a  contract  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  is  unwise  enough  to  make  it  part  of  the  contract  that 
the  purchaser  shall  take  immediate  possession,  and  the  question 
afterwards  arises  whether  it  is  a  case  for  compensation  as  to  a 
part  to  which  he  is  unable  to  make  a  title,  the  vendor  cannot, 
in  such  a  case,  (to  use  the  language  of  this  defendant,)  turn  the 
purchaser  in  and  out  of  possession  just  as  and  when  he  thinks 
proper. 

Upon  that  part  of  the  case,  then,  I  think  the  transaction  of 
the  5th  of  October  is  alone  sufficient  to  put  an  end  to  the 
question.    If  it  were  necessary  to  go  into  the  other  part  of  the 
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case,  although  I  apprehend  that  the  Court  is  not  always  bound 
to  send  such  matters  to  the  Master  in  the  shape  of  a  reference, 
but  may  decide  for  itself  upon  the  evidence  before  it,  if  sufficient 
to  enable  *it  so  to  do; — I  should  nevertheless  hesitate  long 
before  I  could  determine,  (regard  being  had  to  all  the  circum- 
stances, as  the  question  of  materiality  is  here  put  in  issue,)  that 
these  twelve  acres  of  land  do  not  form,  in  the  sense  of  the  Court, 
a  material  part  of  the  purchase;  as  to  which  there  is  the  evidence 
of  what  was  Hawkins's  opinion  at  the  time  when  he  became  the 
purchaser,  and  there  is  also  the  material  fact  that  a  considerable 
part  of  the  estate  is  intersected  by  these  twelve  acres.  I  have 
looked  into  the  case  of  Dreice  v.  Hanson, \  and  that  other  case 
before  the  present  Master  of  the  Rolls,  J  where,  the  representa- 
tion being  that  the  house  was  in  good  repair,  and  the  land  in  a 
state  of  high  cultivation  and  in  a  ring  fence,  the  Master  of  thb 
Rolls  thought  that,  as  to  the  house  not  being  in  repair,  that 
might  be  compensated  by  its  being  put  into  repair,  unless  it  could 
be  shewn  that  the  purchaser  wanted  possession  of  the  house  to 
live  in  within  a  certain  time — and  so  also  as  to  the  marsh  land 
not  being  in  so  good  a  state  of  cultivation  as  had  been  repre- 
sented. But,  as  to  the  estate  not  being  in  a  ring  fence,  it  was 
not  quite  so  certain  that  a  pecuniary  value  could  be  set  upon 
the  difference  between  a  farm  so  situated,  and  one  which  is 
scattered  and  dispersed  with  other  lands.  I  know  by  experience 
that  a  small  piece  of  land  running  through  one  person's  ground 
to  another's  may  occasion  as  sensible  an  inconvenience  as  a 
landlord  is  capable  of  sustaining.  Still,  I  agree  that  a  mere 
speculative  objection  as  to  the  mischief  likely  to  result,  is  not 
that  which  the  Court  will  proceed  upon,  and  that  I  must  ask, 
what  is  the  nature  of  this  land? — and,  in  answer  to  this  question,. 
I  do  not  find  that  the  nature  of  the  land  is  so  put  in  issue  as  to 
enable  the  Court  to  determine  as  to  its  materiality.  But,  con- 
sidering that  all  the  witnesses  for  the  defendant  ^speak  as  to 
its  being  material,  and  that  nothing  is  said  with  regard  to  the 
question  on  the  part  of  the  plaintiff;   and,  regard  being  had 


t  6  Yes.  675.  A  case  left  undeter- 
mined  by  Lord  Eldon,  and  eventually 
settled  by  the  parties. — 0.  A.  S. 


X  Dyer  v.  Hargrave,  8  B.  R. 
(10  Ves.  505). 


33 


TOL.xvn.]     1817.    CH.    8  MEEIVALE,  146—147. 


47 


to  the  decided  cases,  and  to  the  circumstances  that  this  Court 
is  from  time  to  time  approaching  nearer  to  the  doctrine  that  a 
purchaser  shall  have  that  which  he  contracted  for,  or  not  be 
compelled  to  take  that  which  he  did  not  mean  to  have, — I 
should  be  going  much  too  far  in  saying  that  the  twelve  acres  are 
not  material,  and  that  he  shall  be  compelled  to  take  the  estate 
without  them. 

In  the  case  of  the  estate  sold  as  freehold  with  leasehold 
adjoining,  which  turned  out  to  be  almost  all  leasehold;  f  the 
abstract  having  been  deUvered,  upon  which  no  objection  was 
made  by  the  purchaser,  the  Master  of  the  Bolls  held  that, 
if  the  purchaser  had  made  the  objection,  he  could  not  have  been 
bound  to  perform  the  contract;  but  that,  having  known  the 
fact  as  it  appeared  by  the  abstract,  and  yet  made  no  such  ob- 
jection, it  became  a  question  whether  the  quaUty  of  the  land  at 
all  entered  into  the  intention  with  which  he  made  the  purchase. 
So,  where  the  contract  was  for  land  lying  within  a  ring  fence, 
and  the  defendant  purchased,  knowing  that  it  was  not  within  a 
ring  fence,  the  Master  of  the  Eolls  held  that  he  could  not  be 
admitted  to  say  afterwards  that  he  would  not  perform  the 
contract  for  want  of  a  ring  fence,  when  he  probably  bought  the 
land  for  less  money  on  that  very  account.! 

But,  without  entering  into  those  cases,  the  ground  upon  which 
I  rest  the  present  case  is  this — that  nothing  was  done  previous 
to  the  5th  of  October,  1812,  amounting  to  a  waiver  on  the 
part  of  the  defendant  of  his  *  right  to  the  possession,  and 
that  the  turning  him  out  of  possession  at  that  time  was  an  act, 
however  meant,  which  has  rendered  it  impossible  for  the  vendors 
specifically  to  perform  their  part  of  the  contract,  even  if  they 
would  otherwise  have  been  entitled  to  a  specific*  performance  with 
a  compensation  to  be  made  for  the  defect  of  title  to  Cole-Nash. 
And,  upon  this  ground,  I  am  of  opinion  that  the  decree  of  the 
Yics-Chancellor  should  be  affirmed. 

Decree  affirmed. 

Ford,  4  Br.  C.  C. 
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1817,  TAETINGTON  v.   BOOTH. 

^^^^'  (3  Merivale,  148—149.) 

Eldon,  L,C.  Contempt  of  Com-t  by  breach  of  injunction  improperly  iasued. 

r  148  1  ^^  order  except  that  the  defendants  and  their  solicitors  pay  the  costs. 

The  bill  was  filed  on  the  12th  of  November,  1817,  and  on  the 
28th  of  November  an  injunction  was  granted  (for  want  of  ap- 
pearance) to  restrain  the  defendant  Booth  from  taking  possession 
under  the  verdict  obtained  by  him  in  an  action  of  ejectment  against 
the  plaintiff  Partington,  and  from  proceeding  in  an  action  on  a 
bond  against  the  said  plaintiff,  and  also  from  commencing  any 
other  action  on  the  bond  or  respecting  the  matters  in  the  bill 
mentioned. 

Previous  to  this  injunction  being  issued,  the  costs  had  been 
taxed  in  the  action  of  ejectment,  and  a  \\Tit  of  possession  sent 
down  to  Manchester  (where  the  plaintiff  resided),  which  had  also 
been  duly  executed ;  and,  in  May  following,  the  defendant's 
attorney  Dicas  (who  was  also  a  co-defendant)  instructed  his  agents 
in  town  to  forward  an  attachment  for  non-payment  of  costs, 
which  was  sent  down  accordingly,  and  lodged  with  the  sheriff's 
officer,  who  had  the  defendant  already  in  custody  for  a  contempt 
in  not  putting  in  his  answer  to  a  bill  in  the  Exchequer, 

The  plaintiffs  now  moved  that  the  defendants  Booth  and  Dicas, 
and  their  agents  in  London,  may  be  severally  committed  for  a 
breach  of  the  injunction — and  the  question  was,  whether,  under 
the  circumstances,  a  breach  of  injunction  had  been  incurred  by 
issuing  the  attachment. 

Wingfieldy  for  the  defendants,  insisted,  that  the  injunction 
[  *ui)  ]       did  not  extend  to  a  proceeding  for  costs  in  an  *action  whereon 
judgment  had  already  been  obtained,  and  which  costs  had  been 
taxed  before  the  issuing  of  the  injunction. 

Sir  S.  Romillyy  contra  in  support  of  the  motion. 

The  Lord  Chancellor: 
Was  decidedly  of  opinion  that  a  breach  of  injunction  had  been 
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incurred  by  the  issuing  of  the  attachment  for  costs.     If  the  cir-   Partington 
<;umstance8  of  the  case  had  been  fully  explained  to  the  Court       booth. 
at  the  time  when  the  injunction  was  granted,  that  injunction 
would  not  have  been  allowed  to  extend  so  far  as  it  did.    But, 
as  the  case  then  stood,  the  injunction,  however  erroneously 
granted,  was  an  order  of  the  Court,  and  must  be  obeyed. 

His  Lordship  made  no  order  as  to  the  commitment ;  but 
ordered  the  defendants  and  their  solicitors  to  pay  the  costs 
occasioned  by  the  breach  of  the  injunction,  and  of  the  present 
application.! 

The  injunction  wan  afterwards  dissolved  on  a  motion 
by  the  defendants. 


WILLIAMS  V.   WILLIAMS, 

(3  MeriTale,  157—160.) 

A  ooiut  of  equity  will  not  generally  interfere  by  injunction  to  restrain 
a  party  from  divulging  a  secret  in  medicine,  which  is  unprotected  by 
patent. 

Tms  was  a  motion  to  dissolve  an  injunction  which  had  been 
panted  by  the  Yice-Chakcellor  to  restrain  the  defendants  and 
their  agents  "  from  divulging  or  exposing  the  secrets  in  the  bill 
mentioned  or  either  of  them,  and  from  making,  preparing,  vend- 
ing, or  selling  the  medicines  or  remedies  therein  mentioned,  or 
either  of  them,  or  otherwise  disposing  thereof  or  interfering 
therein  in  any  manner  howsoever."  The  injunction  had  been 
obtained  upon  an  affidavit  stating  that  the  plaintiff  had  for 
several  years  carried  on  an  extensive  practice  in  the  cure  of 
diseases  of  the  eye,  and  was  the  sole  inventor  and  owner  of 
recipes  for  preparing  medicines  for  those  purposes ; — that,  being 
desirous  of  promoting  the  success  in  life  of  his  son  the  defendant 
JBramwell  Williams,  he  acquainted  him  with  the  secret  of  making 
such  medicines,  and  gave  him  the  management  of  his  dispensary 
with  a  view  of  taking  him  into  partnership,  if  he  should  conduct 
the  business  from  March,  1817,  to  February,  1818  (the  day  on 
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Williams  which  he  would  come  of  age),  to  the  plaintifFs  satisfaction ; — that 
Williams,  he  made  a  proposal  to  the  defendant  to  such  an  effect,  which  the 
defendant  accepted,  and  promised  so  to  conduct  himself  with  a 
view  to  its  completion ; — that,  having  confidence  in  the  defen- 
dant's integrity,  he  thereupon  put  him  in  possession  of  his  float- 
ing stock  of  medicines  and  other  things,  and  actually  caused  a 
draft  of  partnership  articles  to  be  prepared  by  his  solicitor ; — 
that,  after  the  defendant  had  so  taken  upon  himself  the 
[  •iss  ]  ♦management  of  the  business,  instead  of  conducting  himself 
according  to  his  engagement  with  the  plaintiff,  he  assumed  the 
entire  dominion  over  the  concern,  and  endeavoured  to  exclude 
the  plaintiff  from  all  control  therein,  and,  instead  of  keeping  the 
secret  communicated  to  him  by  the  plaintiff  for  making  the  eye 
medicine,  as  he  ought  to  have  done,  he  communicated  the  same  to 
his  wife  and  to  the  defendant  Harris,  with  a  view  to  injure  and 
ruin  the  plaintiff,  and,  upon  his  remonstrating  with  him,  not 
only  set  him  at  defiance,  but  removed  the  various  articles  com- 
mitted to  his  custody,  and  sold  large  quantities  of  such  articles, 
and  offered  the  medicines  to  sale,  and  threatened  to  prepare  such 
medicines  and  to  vend  the  same,  and  to  sell  and  distribute  various 
publications  of  the  plaintiff  relative  thereto,  and  to  divulge  the 
secret ; — having,  by  such  acts,  deprived  the  plaintiff  of  the  meana 
of  carrying  on  his  business. 

The  bill  prayed  that  the  defendant  Bramwell  Williams  might 
deliver  to  the  plaintiff  all  and  singular  the  articles  so  removed  by 
him  as  aforesaid,  or  such  as  then  remained  undisposed  of,  and 
an  account  of  such  as  had  been  disposed  of,  and  of  the  money 
received  for  the  sale  of  the  medicines,  &c. ;  and  an  injunction  in 
the  terms  above  stated. 

The  defendant  Harris,  by  his  answer,  denied  that  the  other 
defendant  had  communicated  the  secret  to  him,  and  disclaimed 
all  interest  in  and  concern  with  the  matters  in  dispute. 

The  defendants  Bramwell  Williams  (who  was  an  infant)  and 
his  wife  (who  was  of  age)  had  appeared,  but  put  in  no  answer  to 
the  bill ;  and,  by  an  aflidavit  filed  by  them  in  support  of  the 
present  application  to  dissolve  the  injunction,  denied  the  claim 
of  the  plaintiff  to  be  the  sole  inventor  of  the  secret  in  question, 
[  •159  ]       alleging  *that  the  defendant  (the  infant)  had  been  early  in  life 
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instructed  in  it  by  his  mother,  who  had  herself  received  it  from  Williams 
another,  and  communicated  it  to  the  plaintiff  her  husband.  Williams. 
With  regard  to  the  other  objects  of  the  injunction,  the  affidavit 
went  on  to  deny  the  truth  of  the  case  made  by  the  plaintiff's 
affidavit,  stating  that  the  defendant  had  never  assumed  any 
dominion  over  the  property  entrusted  to  him,  but  had  sold  such 
parts  as  were  disposed  of  under  and  by  the  express  directions  of 
the  plaintiff ; — admitting,  however,  that  he  had  prepared  some 
medicines  according  to  the  secret  communicated  to  him  by  his 
mother,  and  insisting  that  he  was  justified  in  so  doing.  It  also  set 
up  an  undertaking  by  the  father  to  admit  his  son  a  partner,  with 
one  half  of  the  profits  of  sale,  as  an  inducement  held  out  by  him 
for  the  intermarriage  of  the  defendants. 

Sir  Arthur  Piggott  and  Wilson,  in  support  of  the  motion  to 
dissolve  the  injunction. 

Leach  and  Moore,  contra. 

The  Lord  Chancellor  (stopping  the  reply) : 

There  can  be  no  doubt  that  the  Court  was  strictly  regular  in 
granting  the  injunction,  except  so  far  as  it  goes  to  restrain  the 
defendant  from  divulging  the  secret. — If  on  a  treaty  with  the 
son,  while  an  infant,  for  his  becoming  a  partner  when  of  age,  the 
plaintiff  had,  in  the  confidence  of  a  trust  reposed  in  him,  com- 
municated to  him  this  secret,  and  at  the  same  time  given  him  the 
possession  of  the  articles  mentioned  in  the  bill ;  and,  instead  of 
acting  according  to  his  trust,  the  son  had  taken  to  himself  the 
exclusive  dominion  over  these  articles,  and  begun  to  vend  them 
without  permission,  it  must  be  said  that  he  had  no  right  in  any 
case  so  to  act — and  that  he  was  bound,  either  to  abide  by,  or  to 
waive,  the  agreement.  If  then  he  had  intended  to  abide  by  the 
agreement,  the  injunction  was  so  far  right — *and,  if  to  waive  it,  [  *i«o  ] 
he  was  bound  to  return  the  articles,  and  so  far  the  injunction  was 
also  right  in  that  case.  Upon  the  plaintiff's  affidavit,  therefore, 
the  injunction  was  properly  granted  as  to  this  part  of  the  case. 

But  so  far  as  the  injunction  goes  to  restrain  the  defendant  from 
communicating  the  secret,  upon  general  principles,  I  do  not 
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Williams  think  that  the  Court  ought  to  struggle  to  protect  this  sort  of 
Williams,  secrets  in  medicine,  t  The  Court  is  bound  indeed  to  protect  them 
in  cases  of  patents,  to  the  full  extent  of  what  was  intended  by  the 
grant  of  the  patent,  because  the  patentee  is  a  purchaser  from  the 
public,  and  bound  to  communicate  his  secret  to  the  public  at  the 
expiration  of  the  patent.  Then,  whether  the  principle  can  be 
extended  to  such  a  case  as  this — whether  a  contracting  party  is 
entitled  to  the  protection  of  the  Court  in  the  exercise  of  its  juris- 
diction, to  decree  the  specific  performance  of  agreements,  by 
restraining  a  party  to  the  contract  from  divulging  the  secret  he 
has  promised  to  keep,  that  is  a  question  which  would  require 
very  great  consideration.  But  the  present  case  is  not  one  which 
calls  for  the  determination  of  it.  If  the  defendant  has  already 
disclosed  the  secret,  the  injunction  can  be  of  no  use.  If  he  only 
threatens  to  disclose,  it  then  becomes  necessary  to  look  at  his 
affidavit ;  and  by  that  he  insists  that  what  he  has  to  disclose  is 
no  secret  at  all. — Then  how  is  the  Court  to  try  this  question  ?  or 
what  can  the  Court  do  with  the  case  altogether  ? 

Upon  the  other  part  of  the  case  there  appears,  by  the  defen- 
dant's affidavit,  to  be  no  ground  for  supporting  the  injunction. 

Injunction  dissolved. 

t  See  Newberry  v.  JameSy  16  E.  E.  195  (2  Mer.  446). 
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BEITTON  V.   TWINING.  1817. 

(3  Merivale,  176—184. )  ;^- 

Testator  directs  20,000/.  which  he  has  in  the  3  per  couts.  to  be    RoUs  dmrt. 
firmly  fixed,  there  to  remain  during  the  life  of  his  wife,  for  her  to  Grant,  M.U. 
receive  the  interest;  and  after  her  death  to  be  in  the  same  manner        f  17G  1 
firmly  fixed  on  the  infant  W.  C,  ''to  be  so  secured  that  he  may 
only  receive  the  interest  during  his  life ;  and,  after  his  decease,  to  the 
heir  male  of  his  body,  and  so  on  in  succession  to  the  heir  at  law,  male 
or  female ; "  with  a  direction  that  the  principal  sum  is  never  to  be 
broken  into,  but  the  interest  only  to  be  received,  **  his  intent  being  that 
there  shoidd  always  be  the  interest,  to  support  the  name  of  Cobb  as  a 
private  gentleman." 

Though  the  intention  be  manifest  to  give  only  a  life-interest  to  W.  C, 
yet  there  being  nothing  to  shew  that  the  word  '* heir  male"  was  not 
used  in  a  strict  technical  sense.  Held,  that  W.  C.  took  the  absolute 
interest,  the  words  being  such  as  would  create  an  estate  tail  of  freehold 
property. 

>i€cui^  if  the  words  **  for  life"  had  been  added  to  the  words  *'heir 
male,"  in  which  case  the  latter  words  might  have  been  construed  to  be 
a  mere  Dedignatio  personce. 

Held,  that  the  declaration  that  the  principal  stock  should  not  be 
broken  into  was  not  sufficient  to  turn  the  heir  into  a  tenant  for  life, 
being  like  an  attempt  at  perpetual  restraint  of  alienation,  which,  in  the 
case  of  land,  would  not  prevent  the  creation  of  an  estate  tail. 

Whatever  would,  directly  or  constructively,  constitute  an  estate  tail 
in  land  will  pass  an  absolute  interest  in  personal  estate. 

John  Cobb  made  a  codicil  to  his  will,  as  follows :  '*  Let  20,0002. 
out  of  the  22,000Z.  which  I  now  have  in  the  3  per  cent,  stocks,  be 
firmly  fixed  and  there  to  *remain  during  the  Ufe  of  my  wife,  for  [  •177  ] 
her  to  receive  the  interest  for  the  same,  and  to  be  payable  only 
to  her  own  receipt,  which  at  this  time  will  make  the  amount 
of  6001.  per  annum.  And  it  is  also  my  will  and  desire,  that  after 
the  death  of  my  wife,  then  the  said  20,000Z.  which  was  settled 
upon  her,  be  in  the  same  manner  firmly  fixed  upon  the  now 
infant  boy  William  Cobb.  I  say,  I  would  have  it  so  secured  that 
he  may  only  receive  the  interest  of  the  same  during  his  life  and 
after  his  decease  to  heir  male  of  his  body  and  so  on  in  succession 
to  the  heir  at  law,  male  or  female.  But  let  it  be  noticed,  that 
the  principal  20,000Z.  stock  is  never  to  be  broken  into,  but  only 
the  interest  to  be  received  as  aforesaid ;  my  intent  being  that 
there  should  always  be  the  interest  aforesaid  to  support  the  name 
of  Cobb  as  a  private  gentleman." 
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Bbitton         The  question  was,  whether,  according  to  the  construction  of 
Twining,     this  codicil,  Willian  Cobb  therein  mentioned  took  the  absolute 
interest  in  the  20,000Z.,  or  only  a  life  interest  in  the  same. 

Sir  Samuel  Romilly  and  Shadiccll;  WethereU,  Rose,  and 
Wilbraham;  Bell  and  Preston;  and  Heald, — for  several  parties 
interested,  in  support  of  the  proposition  that  William  Cobb  took 
an  absolute  interest  in  the  20,000/.  [cited  Lord  Chatham  v. 
Tothill,\  and  Blackburn  v.  Stahles.l] 

[  178  ]  Ilcrt  and  Hall,  contra  : 

[  180  ]  *    *     Suppose  this  were  a  case  of  real  estate,  and  that  the 

effect  of  the  words  must  be  taken  to  give  an  estate  tail,  yet  in  the 
present  case  they  would  operate  upon  an  executory  trust :  for  the 
testator  has  expressly  directed  the  property  to  be  so  settled  or 
secured  that  William  Cobb  shall  only  have  the  income  during  his 
life  ;  and  there  can  be  little  doubt  that  this  Court,  in  direct- 
ing a  settlement  to  be  made  (whether  it  be  considered  as  real 
or  personal  estate)  would  take  care  to  confine  the  interest  of 
William  Cobb  to  a  life  estate. 

Benyon,  for  some  of  the  younger  children. 

Sir  S.  Romilly,  in  reply.     *     *     * 

L  182  ]       The  Master  of  the  Eolls  : 

If  this  had  been  a  devise  of  land,  the  words  used  would  have 
created  an  estate  tail.  I  do  not  conceive  that  the  testator,  in 
using  the  word  **  secured,"  as  he  does  in  this  will,  had  any 
reference  to  a  further  or  future  settlement  to  be  made  of  the 
money ;  and,  if  he  had,  I  do  not  see  that  there  is  any  thing 
which  would  authorize  the  Court  to  make  the  settlement  in  any 
manner  different  from  that  which  he  has  himself  directed.  He 
gives  an  estate  for  life  to  William  Cobb ;  and  he  certainly  meant 
that  William  Cobb  should  have  no  more  than  a  life  interest : 

t  6  Br.  P.  C.  4j0.  See  Marshall  v.  BouBjUld,  2  Madd 

X  13  K.  R.  120  (2  V.  &  B.  367).      166. 
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but  that  is  of  no  consequence,  if  he  also  meant  that  the  heir  brittok 
male  should  take  in  the  character  of  heir.  Now  there  is  nothing  twining. 
to  qualify  the  words  **  heir  male,"  or  to  shew  that  they  were  not 
used  in  their  strict  technical  sense.  On  the  contrary,  it  is 
erident  that  the  testator  conceived  he  could  make  a  perpetual 
entail  of  the  property,  so  as  to  make  it  pass  from  heir  to  heir 
in  succession ;  with  a  condition,  however,  which  he  also  con- 
ceived he  could  impose  on  the  power  of  disposition.  The  "heir 
male  *'  is  to  take  in  the  first  instance,  in  the  same  manner  as  the 
"heir  male  or  female  "  is  afterwards  to  take ;  for  he  says,  "  to 
the  heir  male  of  his  body,  and  so  on  in  succession  to  the  heir  at 
law,  male  or  female ;  "  so  that  he  has  inheritance  alike  in  view 
vith  regard  to  them  all. 

It  would  have  been  otherwise  if  he  had  added  the  words  "  for 
life"  to  the  words  "heir  male."  Then  the  case  would  have 
been  the  same  as  that  of  White  v.  Collins,^  where,  after  an 
estate  for  life  to  F.  M.  there  was  a  limitation  to  the  "  heir  male 
of  his  body  lawfully  begotten  during  the  term  of  his  natural  life." 
This  was  held  to  be  no  estate  tail  in  F.  M.  because  *of  the  super-  [  *183  ] 
added  words.  It  is  in  this  particular,  also,  that  the  case  (which 
was  cited)  of  Seward  v.  Willockyl  wholly  differs  from  the  present. 
There,  the  testator  had  in  express  terms  restricted  all  the  takers 
to  estates  for  life,  and  the  word  "  heirs  "  was  inserted  only  for 
the  purpose  of  designating  the  several  persons  who  were  to  take 
such  life  estates.  Here  there  is  no  such  qualification.  It  is, 
indeed,  declared,  that  the  principal  stock  is  never  to  be  broken 
into,  but  only  the  interest  to  be  received.  But  that  is  not  suffi- 
cient to  turn  the  "  heirs  "  into  tenants  for  life.  It  is  equivalent 
to  a  declaration  that  no  heir  shall  alien  the  estate,  but  only 
receive  the  rents  and  profits.  But  we  are  not  to  say  that  a 
testator  has  not  given  an  estate  tail,  because  he  conceived  he 
could  perpetually  restrain  alienation. 

Assuming  that,  in  the  case  of  a  devise  of  land,  this  would 
amount  to  an  estate  tail,  I  apprehend  it  to  be  settled  ever  since 
the  case  of  Lord  Chatham  v.  Tothill,  in  the  House  of  Lords,  § 
that  whatever  would,  directly  or  constructively,  constitute  an 
estate  tail  in  land,  will  pass  an  absolute  interest  in  personal 
t  1  Com.  289.  t  o  East,  198.  §  6  Br.  P.  C.  450. 
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britton     estate.    There,  the  dividends  only  were  given  for  life,  and  it  wa» 

Twining,     evident  that  the  first  taker  was  intended  to  have  no  more  than  a. 

life  interest ;   but  there  was  nothing  to  qualify  the  words  "  heirs. 

of  the  body,"  and  therefore  the  interest  was  held  to  be  absolute? 

in  the  first  taker. 

In  Bradley  v.  Peixoto,\  the  testator  had  inserted  a  clause  of 
forfeiture  in  case  of  any  attempt  at  alienation,  and  had  declared 
[  *184  that  the  dividends  were  bequeathed  *to  the  different  takers  for 
their  support  during  their  lives ;  yet,  as  he  had  at  first  used 
words  of  limitation  that  were  held  to  amount  to  a  gift  of  the 
principal  as  well  as  the  interest,  the  clause  in  restraint  of  aliena- 
tion was  considered  as  repugnant,  and  the  whole  fund  was. 
given  to  the  first  taker. 

I  conceive  that  in  this  case,  William  Cobb  took  an  absolute 
interest  in  the  fund. 


1817. 
Feb.  19. 
An^,  11. 

Rolls  Court. 
Grant,  M.R. 

[190] 


[191] 


EANDALL  v.  EUSSELL.J 

(3  Merivale,  190—199.) 

Testator,  seised  in  fee  of  a  moiety  of  an  estate  at  L.,  and  in  possession 
of  the  other  moiety  as  tenant  from  year  to  year  to  St.  J.  College,  (his 
lease  from  the  College  having  expired,)  gives  to  his  wife,  durante' 
viduitate,  '*  all  that  his  messuage  or  tenement,  with  the  farm  and  lands> 
at  L.  and  all  his  estate  and  interest  therein,  she  paying  the  rent  reserved 
to  St.  J.  College,"  &c.  The  widow,  after  his  death,  obtains  a  new 
lease,  and  subsequently  purchases  the  reversion  of  one  to  whom  it  had 
been  conveyed  by  the  College  under  an  Act  of  Parliament.  Held,  that 
the  renewed  lease  was  taken  subject  to  the  trusts  of  the  wHl,  and  thos» 
in  remainder  to  contribute  to  the  fine  paid  by  the  widow  in  proportions 
to  be  settled  by  the  Master. 

Held,  that  the  purchase  of  the  reversion,  not  from  the  College,  but 
from  the  person  to  whom  it  had  been  conveyed  by  the  College,  was  not^ 
imder  the  circumstances,  to  be  taken  subject  to  the  trusts  of  the  will. 

Quaere,  If  the  purchase  had  been  from  the  College  itself. 

Tms  case  arose  on  the  following  clauses  in  the  will  of  George 
Bussell,  which  was  duly  executed  to  pass  real  estates.    *    *    ♦ 

I  give  and  bequeath  all  that  my  messuage  or  tenement,  with 
the  farm  and  lands  (and  stock  and  crop  thereon)  called  Long^ 

t  4  R.  E.  7  (3  Ves.  324).  Ch.  D.  690, 53  L.  J.  Ch.  689,  51  L.  T. 

X  Lord  RanelagKs  will  (1884)  26      87. 
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lands,  situate  and  being  at  Foot's  Cray,  with  the  appurtenances,  Raxiiall 
and  all  my  estate  and  interest  therein,  unto  my  said  wife  Susanna  russell. 
Eussell,  and  her  assigns,  for  and  during  her  natural  life,  if  she 
shall  so  long  continue  sole  and  unmarried,  she  paying  and  dis- 
charging the  rent  payable  to  Saint  John's  College,  Oxford,  and 
all  other  outgoings  for  the  same,  and  keeping  the  dwelling-house 
insured  and  in  good  and  tenantable  repair."  And,  after  the 
death  or  second  marriage  of  his  said  wife,  the  testator  gave  the 
said  messuage  or  tenement,  lands  and  premises,  to  the  persons 
thereinafter  mentioned,  as  trustees  of  his  freehold  and  copyhold 
estates,  "to  the  same  uses,  trusts,  intents  and  purposes,  as  here- 
inaft^  mentioned  concerning  my  other  freehold  and  copyhold 
lands,  tenements  and  hereditaments."     *     *     ♦ 

The  testator  was,  at  the  time  of  making  this  will,  and  of  his  [  192  ] 
death,  seised  in  fee  of  one  moiety  of  the  estate  called  Longlands, 
and  in  possession  of  the  other  moiety  of  the  same  estate,  as 
tenant  from  year  to  year  to  St.  John's  College,  Oxford :  the 
original  lease,  under  which  he  held  the  same  at  a  certain 
reserved  rent,  having  expired.  After  his  death,  the  defendant 
(his  widow)  entered  on  the  whole  estate,  and  procured  a  new 
lease  to  be  granted  to  her  for  fourteen  years,  at  a  rent  of  402.,  in 
consideration  of  a  premium  of  4002. 

Afterwards,  by  an  Act  of  Parliament  "  for  effectuating  an 
exchange,"  between  the  said  College  and  Christopher  Hull,  Esq., 
this  undivided  moiety  (among  other  lands  belonging  to  the 
College)  was  vested  in  the  said  Christopher  Hull ;  who  agreed  to 
sell  to  the  defendant  the  reversion  expectant  on  the  determination 
of  her  lease  from  the  College  ;  and  the  same  was  duly  conveyed 
to  her  accordingly,  by  indentures  dated  the  20th  and  21st  of 
July,  1809. 

The  bill  prayed  *  *  a  declaration  "that  the  defendant 
(the  widow)  having  had  an  opportunity  of  purchasing  the  said 
undivided  moiety  by  reason  and  in  consequence  of  the  interest 
she  acquired  in  the  property  in  question  under  and  by  virtue  of 
the  will,  the  testator's  estate  was  entitled  to  the  benefit  of  such 
purchase  ;  that,  accordingly,  upon  being  repaid  the  consideration 
money,  the  defendant  might  be  declared  a  trustee  of  the  premises 
for  the  benefit  of  the  persons  interested,  and  be  decreed  to  do  all 
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Bandall  *necessary  acts  for  conveying  the  same ;  but,  in  case  the  Court 
Russell,  should  be  of  opinion  that  the  defendant  was  at  liberty  to 
[  ♦los  ]  purchase,  and  did  purchase,  the  inheritance  of  the  said  undivided 
moiety  for  her  own  benefit,  then  that  the  lease  previously  taken 
by  her  might  be  declared  to  be  subject  to  the  trusts  of  the  will, 
and,  as  the  term  thereby  granted  had  merged  in  the  freehold  and 
inheritance,  that  she  might  be  decreed  to  grant  a  new  lease  to 
the  trustees  upon  the  trusts  of  the  will,  for  so  much  of  the  term 
as  would  have  been  expired  if  she  had  not  purchased  the 
inheritance. 

[The  original  report  comprises  another  question  which  is  not 
here  preserved.] 

Harty  Cooke,  and  Seton,  for  the  plaintiffs. 

Fonblanque  and  Wingfield,  for  the  defendants. 

[The  questions  raised  were  so  fully  discussed  in  the  judgment 
which  was  afterwards  pronounced,  that  it  seems  unnecessary  to 
make  any  other  statement  of  the  arguments.] 

Aug.  11.      The  Master  of  the  Eolls  (after  referring  to  the  will,  said) : 

£  195  ]  *     *    It  has  been  seen,  by  the  clauses  I  before  read,  that  the 

testator  gave  his  farm  at  Longlands  to  his  wife,  during  her 
widowhood.     Out  of  this  bequest  two  questions  arise. 

I.  The  testator  was  seised  in  fee  of  un  undivided  moiety  of 
this  estate  of  Longlands.  The  other  moiety  belonged  to  St. 
John's  College,  Oxford ;  but  the  testator  was  lessee,  under  the 
College,  of  that  moiety  also.  The  lease,  it  seems,  had  expired 
before  the  testator's  death  ;  but  he  continued  to  occupy,  as  tenant 
from  year  to  year ;  and,  in  the  year  1807,  the  widow  (the  tenant 
for  life)  obtained  a  lease  from  the  College,  in  her  own  name,  for  a 
term  of  fourteen  years. 

L  i»<5  ]  It  is  made  a  question,  whether  this  renawed  lease  is  subject  to 

the  trusts  of  the  will,  or  the  absolute  property  of  the  widow.     On 
that  point,  however,  I  do  not  see  how  any  doubt  can  be  enter- 
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tained. — According  to  the  case  of  James  v.  Dean,\  the  testator  Randall 
had  a  devisable  interest  in  the  premises,  and  the  new  lease  Russell. 
became  subject  to  the  same  trusts  on  which  that  interest  was 
devised.  It  was  attempted  to  take  a  distinction,  in  this  respect, 
between  a  renewal  by  a  tenant  for  life,  and  a  renewal  by  a  trustee 
or  executor.  But  that  the  principle  of  what  is  commonly  called 
the  Rumfard  Market  case,!  applies  to  a  tenant  for  life,  as  well  as 
a  trustee  or  executor,  was  determined  in  Foster  v.  Marriott,^  and 
Roice  V.  Chichester. \\  It  is  true  that,  in  the  latter  case,  Mrs. 
Eowe  was  executrix,  as  well  as  tenant  for  life ;  but  it  was  not  her 
character  of  executrix,  but  of  tenant  for  life,  that  gave  her  the 
opportunity  of  renewing.  In  Pickering  v.  VowleSy%  Lord  Thurlow 
takes  the  point  to  be  settled.  In  the  present  case,  the  greatest 
part  of  the  renewed  term  is  already  expired ;  and  the  widow  may 
herself  exhaust  the  whole  interest.  The  plaintiffs  will  not,  there- 
fore, in  all  probability,  derive  much  advantage  from  the  decision 
of  this  point  in  their  favour.  They  have,  however,  a  right  to  a 
declaration,  that  the  renewed  lease  is  subject  to  the  trusts  of  the 
will ;  and  it  must  be  settled  by  the  Master,  what  proportion  of 
the  fine  paid  on  renewal  is  to  be  borne  by  them. 

II.  It  appears  that,  after  the  lease  was  granted,  the  College, 
under  the  authority  of  an  Act  of  Parliament,  conveyed  *this      t  *^^^  j 
estate  to  a  Mr.  Hull  in  exchange  for  some  property  of  his,  and  he 
sold  the  reversion  in  fee  to  Mrs.  Russell. 

On  the  part  of  the  plaintiffs,  it  is  contended,  that  the  reversion 
so  purchased  is  also  subject  to  the  trusts  of  the  testator's  will. 
But  the  bill  does  not  state  to  which  of  those  trusts  it  is  conceived 
to  be  subject,  or  for  whom  this  estate  is  claimed.  The  testator 
has  given  his  freehold  and  his  leasehold  property  in  different 
ways.  The  eldest  son  is  sole  devisee  of  the  freehold  estates ;  all 
the  children  are  entitled  to  the  leasehold  and  personal  property. 
To  the  eldest  son,  separately,  no  interest  whatever  is  given  in  this 
moiety  of  the  estate.  Such  interest  as  the  testator  had  in  it,  he 
divided  between  the  wife  and  all  the  children.     The  eldest  son, 

t  8  E.  B.   178  (11  Ves.  383;    15  §  Amb.  668. 

Ve«.  236).  11  Amb.  715 ;  1  Br.  C.  C.  198,  n. 

I  Keech  v.  Sand/ord,  Wh.  &  T.  L.  C.  f  1  Br.  C.  C.  197. 
in  equity. 


60  1817.    CH.    8  MERIVALE,  197—198.  [r.r. 

Bakdall  surely,  cannot  say,  that  any  further  interest  acquired  in  that 
RuFBELL.  estate  is  to  belong  exclusively  to  him.  The  widow  has  purchased 
no  interest  in  any  estate  that  was  limited  to  him  by  the  will, 
and  therefore  cannot  be  a  trustee  for  him.  I  presume,  then,  it 
is  for  all  the  children  that  the  fee  is  claimed,  as  coming  in  the 
place  of  the  leasehold  interest,  of  which  they  had  the  remainder. 
No  case  was  mentioned,  in  which  this  sort  of  equity  had  been 
carried  to  such  a  length.  The  ground  commonly  stated,  on 
which  the  renewed  lease  becomes  subject  to  the  trusts  of  a  will 
disposing  of  the  original  lease,  is,  that  the  one  is  merely  an 
extension  or  continuation  of  the  other.  But  the  fee  is  a  totally 
different  subject,  which  the  testator  had  it  not  in  his  contempla- 
tion to  acquire  or  dispose  of.  Yet,  if  Mrs.  Eussell  had  purchased 
from  the  College,  it  might  be  said,  that  she  thereby  intercepted 
and  cut  oflf  the  chance  of  future  renewals,  and  consequently,  made 
use  of  her  situation  to  prejudice  the  interests  of  those  who  stood 
[  *198  ]  behind  her  ;  *and  there  might  be  some  sort  of  equity  in  their 
claim  to  have  the  reversion  considered  as  a  substitution  for  those 
interests ;  although,  as  1  have  already  said,  I  am  not  aware  of 
any  decision  to  that  effect.  But,  here,  the  situation  of  the 
parties  was  altered  by  the  act  of  the  landlord,  without  any  inter- 
vention of  the  tenant  for  life.  The  College  had  aliened  the 
property  to  an  individual.  The  benefit  attending  the  tenant- 
right  of  renewal  with  a  public  body  was  gone.  A  lease  at  a  rack 
rent  was  all  that  was  to  be  expected  from  the  private  proprietor. 
Mrs.  RusselFs  purchase  from  the  first  vendee  wrought  no  change 
whatever  in  the  situation  of  those  who  had  had  interests  in  the 
lease  as  a  College  lease.  Before  she  bought,  it  had  become  a 
lease  ihat  must  expire  at  the  end  of  fourteen  years.  Whether 
Mr.  Hull  sold  or  kept  the  reversion,  was  a  matter  of  indifference 
to  them.  It  is  not  enough  to  say  that  Mrs.  Eussell's  situa- 
tion, as  tenant  for  life,  gave  her  the  opportunity  of  making 
the  purchase.  They  must  go  on,  and  shew,  what  right  or  interest 
of  theirs,  she  acquired  or  defeated,  by  making  the  purchase. 
There  never  was  a  stronger  case  for  turning  the  purchaser  of  a 
reversion  into  a  trustee  for  those  who  had  the  antecedent 
interests  in  the  estate  than  that  of  Norris  v.  Le  NevcA     Norris 

t  3  Atk.  26. 
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was  the  executor  of  the  testator's  will :  he  was  also  trustee  of  a     Randall 
term  for  payment  of  debts.     He  had  had  the  management  of     russell. 
the  testator's  a£fairs,  and  was  in  possession  of  all  his  deeds. 
The  testator  had  made  different  limitations  of  his  estate,  for  life, 
and  in  tail,  with  an  ultimate  remainder  to  his  own  right  heirs. 
Norris  found  out  the  right  heir,  and  obtained  from  him  the 
reversion,  for  a  small  sum  of  money.     The  persons  who  had  the 
limited  interests  in  the  property  contended,  that  this  purchase  by 
Norris,  under  such  circumstances,  ought  to  be  considered  as  a 
trust  for  them  or  some  of  them — and  they  likened  it  to  *the      [•J99] 
case  of  a  trustee  obtaining  the  renewal  of  a  lease  for  his  own 
benefit.    Lord  Hardwicke,  though  highly  disapproving  of  Norris's 
conduct,  and   expressing  a   strong  desire  to  turn  him  into  a 
trustee,  yet  could  not  find  a  ground  for  declaring  the  purchase  to 
be  a  trust  for  those  who  had  nothing  at  all  to  do  with  the  rever- 
sion, t    In  the  present  case,  the  plaintiffs  stood  wholly  uncon- 
nected with  Hull's  reversionary  interest.    Whether  he  sold  it  to 
Mrs.  Eussell,  or  to  any  other  person,  was  a  matter  of  indiffer- 
ence to  them.     All  they  allege  is,  that,  inasmuch  as  her  situation 
gave  her  an  opportunity  to  make  the  purchase,  she  ought  to  be 
turned  into  a  trustee  for  them.    But  the  case  to  which  I  have 
referred,  furnishes  a  sulB&cient  answer  to  that  argument.   I  think 
there  is  even  less  ground  for  turning  her  into  a  trustee  for  them, 
than  there  would  have  been  for  considering  Norris  as  a  trustee 
for  the  parties  interested  in  the  estate. 

This  part  of  the  bill  must  therefore  he  dismissed.l 

t  3  Atk.  37,  38.  409) ;  Winslow  v.  Tighe,  12  E.  E.  75 

t  See   XeabeU   v.    TredennicJe,    12  (2  Ba.  &  Be.  195) ;  Eyre  v.  Dolphin, 

E.  B.  1  (1  Ba.  &  Be.  29) ;  Mulvany  12  E.  E.  94  (2  Ba.  &  Be.  290).    See 

T.  DUlonj  12  E.  E.  43  (1  Ba.  &  Be.  also  Hardman  y.  Johnson,  post,  ]^.  95. 


62  1817.    CH.     8  MERIVALE,  200—201.  [b.b. 


1817.  DOWNES   V.  GRAZEBROOKt 

J^y^^  (3  Merivale,  200-210.) 

Conveyance  of  an  estate  to  D.  by  way  of  security  for  the  reinvest- 

Rolls  Court.  ment  of  a  specific  sum  of  stock,  and  for  payment  of  the  dividends  in  the 

Grant,  M.R.  meantime,  with  a  power  of  sale  in  case  of  default. 

[  200  ]  Under  this  deed,  D.  is  a  trustee  for  the  party  making  the  conveyance, 

and,  as  such,  disabled  from  purchasing  for  himself  so  long  as  he  con- 
tinues to  be  a  trustee  without  the  consent  of  his  cestui  que  trusts 
Therefore,  the  estate  being  put  up  to  sale  by  auction,  at  which  C.  as 
agent  for  D.  was  the  only  bidder,  and  it  was  knocked  down  to  him 
accordingly,  the  sale  was  decreed  not  to  stand,  although  no  evidence  of 
fraud  or  undervalue;  and  not  to  be  supported  by  evidence  of  the 
plaintiff's  having  known  and  approved  of  the  sale  taking  place,  and 
afterwards  attempting  to  damp  it,  nor  of  a  previous  conversation  with 
her  attorney  in  which  the  latter  exhorted  the  purchaser  to  bid  a  good 
price  for  the  estate  to  keep  up  the  sale. 

In  the  month  of  August,  1815,  the  plaintiff  being  in  want  of 
money  to  pay  off  a  debt,  for  which  an  estate  of  which  she  was 
seised  in  fee,  subject  (as  was  stated  in  the  bill)  to  a  mortgage  to 
the  defendant  Chamberlayne,  was  also  liable  under  a  power  of 
sale  to  one  Glazier,  applied  to  the  defendant  Grazebrook,  who 
agreed  to  lend  her  the  sum  of  7,200i.  8  per  cents,  upon  the  plain- 
tiff's undertaking  to  replace  the  same  on  the  15th  of  March 
following ;  and  in  order  to  secure  such  re-investment,  together 
with  the  amount  of  the  dividends  in  the  mean  time,  to  make  a 
conveyance  of  her  estate  to  the  defendant  by  way  of  mortgage, 
with  a  power  of  sale  in  case  of  default.  Accordingly  the  defen- 
dant, at  the  plaintiff's  request,  sold  the  stock,  and  paid  the  whole 
produce  (4,068i.)  into  the  hands  of  the  plaintiff  or  her  attorney ; 
and  by  indenture  dated  the  16th  of  September,  1815,  (which  was 
prepared  by  the  plaintiff's  attorney,  and  under  her  direction,) 
[  ♦201  ]  reciting  that  the  defendant  had  *advanced  to  the  plaintiff  the 
above  sum  of  stock,  and  had  at  the  request  of  the  plaintiff  sold 
the  same,  and  paid  to  the  plaintiff  the  net  produce  thereof  to  the 
amount  above  mentioned,  and  that  it  was  agreed  on  the  treaty, 
or  and  at  the  time  of  the  said  loan,  that  the  plaintiff  should 
secure  the  said  stock  to  the  defendant,  together  with  the  dividends 

t  Warner  v.  Jacob  (1882)  20  Ch.  D.  220,  51  L.  J.  Ch.  612,  46  L.  T.  656. 
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thereof  as  after  mentioned,  it  was  witnessed  that,  in  pursuance  of 
the  agreement,  the  plaintiff  bargained  and  sold  to  the  defendant 
and  his  heirs  the  said  estate,  upon  trust  for  the  plaintiff,  till 
default  made  in  the  re-investment  at  the  time  agreed  upon,  or  in 
pa3rment  to  the  defendant  of  all  dividends  and  interest  which  in 
the  mean  time  the  defendant  would  have  received  or  been 
entitled  to  in  case  the  stock  had  remained  standing ;  and,  after 
any  such  default,  upon  trust  to  sell  by  public  auction  or  private 
contract,  and  out  of  the  produce  in  the  first  place  to  reimburse 
himself  all  expenses,  and  next  to  re-purchase  the  same  amount  of 
stock  in  his  own  name,  and  retain  to  himself  all  dividends  and 
interest  which  he  would  in  the  mean  time  have  been  entitled  to 
if  the  stock  had  remained  unsold  ;  with  a  covenant  by  the  plain- 
tiff to  re-transfer  and  pay  the  dividends  accordingly.     *     *     * 

On  the  1st  of  June  [1816  (default  having  been  made)]  the 
defendant  proceeded  to  a  sale  of  the  estate  by  public  auction, 
with  the  knowledge  of  the  plaintiff,  and  after  a  previous  consul- 
tation with  her  attorney,  who  recommended  *the  auctioneer  by 
whom  the  sale  was  to  be  had,  and  who  was  a  friend  of  the 
plaintiff's.  At  this  sale,  the  defendant,  and  a  Mr.  Clarke,  (as 
his  attorney  and  agent,)  were  present,  and  Clarke,  as  such 
attorney  or  agent,  bid  for  the  estate  4,000  guineas,  at  which  sum 
it  was  knocked  down  to  him ;  the  bill  stating  that,  by  such 
bidding  on  behalf  of  the  defendant,  others  were  deterred,  who 
would  else  have  offered  to  become  purchasers  at  the  sale ;  the 
answer,  on  the  contrary,  denying  such  statement,  and  alleging 
that,  previous  to  the  sale  taking  place,  the  defendant  was  taken 
by  the  plaintiff's  solicitor  into  a  private  room,  where,  in  the 
presence  of  the  auctioneer,  the  latter  urged  him  "  to  bid  a  good 
price  for  keeping  up  the  sale ;  "  to  which  the  defendant  answered 
that  it  was  not  his  intention  to  bid,  but  that,  if  he  did,  it  would 
be  in  the  exercise  of  his  own  discretion,  and  that  the  estate  must 
be  sold.  The  answer  went  on  to  state  circumstances,  from  which 
it  was  inferred  that  the  plaintiff  had  herself  so  acted  as  to  prevent 
a  sale  to  any  other  person  ;  namely,  that,  on  the  estate  being  put 
up,  a  person  stood  forward,  and  declared  that  the  plaintiff,  (whom 
he  had  seen  that  morning,)  had  declared  to  him  that  she  would 
not  consent  to  the  sale ;  that,  though  the  plaintiff's  own  attorney 
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r. 
Gbaze- 

BBOOK. 


203] 


[  ♦204  ] 


4  1817.    CH.    8  MEBIVALE,  204—207.  [b.b. 

DowNEs      was  present  when  this  declaration  was  made,  and  was  called 

Gbaze-      upon  by  the  defendant  to  state  that  the  sale  was  made  with  the 

BBooK.       plaintiffs  concurrence,  he  preserved  an  obstinate  silence ;   and 

the  same  person  who  made  the  declaration  was  afterwards  seen 

in  close  conversation  with  the  plaintiffs  solicitor.   The  defendant 

stated  his  belief  that  the  person  in  question  was  sent  by  the 

plaintiff  or  her  solicitor  to  prevent  a  sale,  and  proceeded  to  state 

that,  at  the  time  of  Clarke's  bidding,  no  other  person  had  bid, 

although  the  estate  had  been  then  put  up  for  a  considerable 

time,  and  no  other  bidding  was  afterwards  made,  although  the 

[  •205  ]  .    *auctioneer  purposely  kept  it  open  more  than  the  usual  time. 

No  notice  was  given  by  Clarke  at  the  time  of  the  sale,  or 
afterwards,  of  his  attending  and  bidding  on  behalf  of  the 
defendant. 

The  bill,  charging  gross  fraud  and  collusion,  prayed  *  * 
that  the  contract  entered  into  by  Clarke  on  behalf  of  Graze- 
brook  might  be  declared  void ; — an  injunction  to  restrain  both 
the  defendants  from  selling  or  conveying  any  of  the  lands  except 
under  the  direction  of  the  Court ; — and  a  sale  under  such  direc- 
tion, with  other  matters  incident  thereto. 

The  answer  of  the  defendant  Grazebrook  denied  all  the 
r  206  ]  charges  of  fraud  and  collusion  made  by  [the  bill  *  *  sub- 
mitting to  the  Court  the  question,  whether  either  Clarke,  or  the 
defendant,  could  become  the  purchaser  of  the  estate,  and  whether 
the  contract  so  entered  into  by  the  former  could,  under  the  cir- 
cumstances of  the  case,  be  supported.     *     *     * 

The  plaintiff  now  moved  for  an  injunction  to  restrain  *  * 
the  defendant  from  selling  or  conveying,  or  in  any  manner  dis- 
posing of,  the  lands,  &c.  comprised  in  the  indenture  of  the  16th 
of  September,  1815,  which  were  put  up  to  sale  by  his  order  or 
under  his  authority. 

Bell  and  Haslewood,  in  support  of  the  motion  [contended  that 
the  defendant,  as  standing  in  the  situation  of  a  trustee  coald 
not  be  a  purchaser — that  the  sale  to  a  person  attending  in  the 
character  of  his  agent  was  therefore  void.] 

[  207  ]  Sir  S.  Romilly  and  Beames,  for  the  defendant,  resisted  the 
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charges  of  improper  conduct,  insisting  *  *  that  the  sale  was 
strictly  regular,  and  the  purchase  actually  thrown  upon  Clarke 
in  consequence  of  the  plaintiff's  own  fraudulent  attempts  to 
damp  the  sale ;  and,  lastly,  that  the  defendant  could  not  be  con- 
sidered, under  the  circumstances,  as  a  trustee,  in  the  light  in 
which  the  Court  holds  a  purchase  by  a  person  in  the  situation  of 
a  trustee  as  fraudulent  and  void. 


DOWNBS 
V. 

Gbaze- 

BBOOK. 


The  Lord  Chancellor  : 

If  the  question  is  to  turn  on  whether  Clarke  was  a  purchaser 
for  Grazebrook,  or  for  himself,  and  it  appears  that  he  has  a 
good  contract,  the  case  is  of  so  much  importance  in  point  of 
principle  that  I  shall  read  the  answer  before  I  determine  it. 


[After  referring  to  another  point  which  is  not  material  to  this 
report  his  Lordship  continued :] 

But  the  great  question  is  on  the  sale  itself,  and,  as  to  that,  I 
am  of  opinion  that  Grazebrook  cannot  be  considered  otherwise 
than  as  a  trustee  under  the  conveyance  to  him  of  the  estate  by 
the  deed  of  the  16th  of  September,  1815.  Now  a  trustee  cannot 
(generally  speaking)  become  a  purchaser,  either  by  private  con- 
tract or  publicly ;  and  there  is  a  case  in  Vesey,  where  it  was 
laid  *down  by  Lord  Hardwicke,  that  such  a  purchase  should  not 
be  allowed  to  stand,  although  not  the  trustee  himself,  but  another 
on  his  behalf,  had  bought  the  estate  at  a  public  auction,  f  I 
take  it,  however,  that  the  doctrine  is  not  accurately  stated  in 
saying  that  under  no  circumstances  whatever  a  trustee  can  pur- 
chase. I  A  trustee  for  sale  is  bound  to  bring  the  estate  to  the 
hammer  under  every  possible  advantage  to  his  cestui  que  trust. 
He  may,  if  he  pleases,  retire  from  being  a  trustee,  and  divest 
himself  of  that  character,  in  order  to  qualify  himself  to  become 
a  purchaser ;  and  so  he  may  purchase,  not  indeed  from  himself 
as  trustee,  but  under  a  specific  contract  with  his  cestui  que  trust. 
But,  while  he  continues  to  be  a  trustee,  he  cannot,  without  the 
express  authority  of  his   cestui  qu£  trust,  have  anything  to  do 


t  WhdpdaU  V.  Cookson,  1  Ves. 
Sen.  9.  See  also  Webb  y.  Jiorke,  9 
B.  B.  122  (2  Sch.  &  Lef.  661). 

B.B. — ^VOL.  XVII. 


t  See  -Ex  parte  Lacey,  6  E.  E.  9 
(6  Ves.  625). 
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Avg,  23. 
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with  the  trust  property  as  a  purchaser.  In  order  to  make  the 
sale  in  the  present  case  a  valid  transaction,  it  is  therefore  in- 
cumbent on  Mr.  Grazebrook  to  shew  that  he  had  such  an 
authority  to  enable  him  to  become  a  purchaser  at  that  sale. 
Now,  his  answer  states  the  conversation  between  himself  and 
the  plaintiff's  solicitor,  as  amounting  to  such  an  authority :  *but 
it  is  at  all  times  a  transaction  to  which  the  Court  will  look  with 
the  utmost  jealousy,  and  it  would  be  too  dangerous  to  allow  the 
solicitor  for  the  cestui  que  trust,  without  one  word  of  authority, 
to  bind  his  employer. 

The  next  question  is  one  of  great  importance,  viz.  supposing 
Clarke  to  be  the  purchaser,  whether,  under  these  circumstances, 
the  sale  can  be  enforced.  I  recollect  that  Lord  KenyonI  would 
not  allow  the  agent  for  the  vendor  to  bid  at  a  public  auction, 
upon  the  ground  that  such  a  bidding  would  have  a  direct  ten- 
dency to  damp  the  sale. 

The  Lord  Chancellor  afterwards  stated  that  he  had  read  the 
answer,  and  although  there  was  not  the  slightest  ground  for 
imputing  to  the  defendant  either  fraud,  oppression,  or  harshness 
of  conduct  towards  the  plaintiff,  he  thought  that,  consistently 
with  the  general  rule,  the  sale  to  Clarke  could  not  stand. 

The  parties  then  consented  to  a  sale  before  the  Master,  and 
the  following  order  was  drawn  up :  "  That  the  Sheriff  of 
Northamptonshire  do,  out  of  the  monies  levied  by  him  in  the 
action  in  the  pleadings  mentioned,  now  in  his  hands,  pay  the 
sum  of  200{.  to  the  defendant  Grazebrook  on  account  of  his 
costs,  without  prejudice  to  the  taxation  of  his  bill  of  costs,  or  to 
any  other  question  in  the  cause,  and  do  pay  the  residue  into 
*Court.  And,  by  consent,  that  the  estates  in  question  be  sold 
with  the  approbation  of  the  Master — all  parties  to  join  in  the 
sale — to  produce  deeds,  &c. ;  and  the  monies  arising  from  such 
sale  to  be  paid  into  Court,  subject  to  further  order."! 


t  In  the  case  of  Twining  v.  Morrice^ 
2  Br.  C.  C.  326.     And  see  Ex  parte 


Bennett,  8  R.  E.  1  (10  Yes.  381). 
X  Eeg.  Lib.  A.  Ibl6,  fo.  1609. 
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TOULMIN  V.  STEERRf  isie. 

(3  Merivale,  210—224.)  *'*"'  ** 

1817. 
In  the  case  of  a  purcHase  from  the  owner  of  an  equity  of  redemption       ^      24 

in  which  the  purchase  money  is  partly  applied  in  paying  off  incum-  L_ 

branoes,  the  purchaser  who  has  notice,  whether  actual  or  constructiye,  of    Rolls  Court, 
other  incumbrances,  is  not  in  the  absence  of  any  contemporaneous  Qsant,  M.B 
expression  of  intention  entitled  as  against  the  other  incumbrancers  of         r  o^q  -i 
whose  securities  he  has  notice  to  say  afterwards  that  the  incumbrances 
60  paid  off  are  not  eztinguished.t 

In  May,  1805,  Ann  Simpson,  spinster,  purchased  of  Richard 
Witts  an  annuity  of  180Z.  for  three  lives  in  consideration  of 
2,000/.  The  annuity  was  granted  and  secured  in  the  usual 
form,  by  way  of  rent  charge  upon  certain  lands  of  which  Witts 
was  the  owner,  subject  to  a  mortgage  in  fee  to  Robert  Harrison 
for  securing  5,O00Z.  and  interest,  which  mortgage  was  excepted 
in  the  annuity-deed :  The  deed  contained  a  covenant  (amongst 
others)  on  the  part  of  Witts  for  further  assurance ;  and  also  a 
power  for  Witts  to  repurchase  the  annuity  on  payment  of  2,045Z. 
and  all  arrears. 

Mark  Noble  Daniel  acted  as  solicitor  for  both  parties,  prepared 
the  deed,  and  was  one  of  the  subscribing  witnesses  to  it ;  and  so 
long  as  the  annuity  continued  to  be  paid,  the  payments  were 
made  through  his  hands. 

In  August,   1807,   Ann    Simpson   intermarried  with  Bryan 
Holme;  on  which  occasion  the  annuity  in  question* was  assigned       [  •211  ] 
to  Toulmin  and  Thomas  Butterfield  Simpson,  upon  certain  trusts. 

Daniel  having  become  much  embarrassed,  quitted  the  country 
in  1812 ;  up  to  which  time  the  annuity  was  regularly  paid.  But 
before  that  time,  viz.  in  1806,  Witts  borrowed  of  one  Wilby 
3,000i.  on  a  second  mortgage  of  these  premises,  and  Wilby  after- 
wards got  in  the  first  mortgage  by  a  transfer  from  Harrison.  It 
did  not  appear  whether  Wilby  had,  at  the  time  of  his  loan,  any 
notice  of  Mrs.  Holme's  annuity.  In  March,  1810,  Witts  sold 
the  estate  to  the  trustees  of  the  will  of  Lee  Steere,  who  pur- 

f  For  the  statement  of  this  case,  634,  46  L.  J.  Ch.  352,  36  L.  T.  N.  S. 

and  of  the  arguments,  I  am  indebted  334 ;  Rt  Pridey  Shackell  y.  Colnett,  '91, 

to  Mr.  Hodgson.  2  Ch.  13d,  61  L.  J.  Ch.  9. 

\  Adam9  V.  Angtll  (1877)  5  Ch.  D. 

F   2 
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TouLMiN  chased  it  under  the  authority  of  the  Court  of  Chancery,  and  it 
steebb.  was  conveyed  to  the  uses  of  the  will;  under  which  uses  Lee 
Steere  Steere  (the  son  of  Witts)  was  tenant  for  life  in  possession^ 
and  Lee  Steere,  an  infant,  his  son,  was  tenant  in  tail  in  remainder. 
The  mortgages  for  5,000Z.  and  8,000Z.  were  paid  off  out  of  the  pur- 
chase money,  and  Wilby  the  mortgagee  joined  in  the  purchase 
deed  and  conveyed  the  legal  estate  to  the  uses  of  the  will.  Williani 
Haydon  and  Mark  Noble  Daniel  were  the  trustees  of  the  will. 

The  bill  was  originally  filed  by  Toulmin  and  Simpson,  the 
trustees  of  Mr.  and  Mrs.  Holme's  settlement,  and  their  cestui  que 
trusts,  against  Lee  Steere  Steere,  Lee  Steere  (the  infant),  and 
Daniel  and  Haydon  (the  trustees) ;  but,  subsequently,  by  an 
amendment,  the  name  of  Toulmin  was  struck  out  as  a  plaintiff^ 
and  he  was  made  a  defendant.  The  bill  charged  notice  of  the 
annuity,  and  prayed  a  declaration  that  it  was  a  charge  on  the 
lands  purchased  by  the  defendants,  in  preference  to  the  mort- 
gages, and  also  an  account  and  payment  of  the  arrears :  and  in 
case  the  Court  should  think  the  defendants  had  a  right  to  set  up 
[  •212  ]  the  mortgages,  or  either  of  them,  in  bar  of  the  annuity,  it  *prayed 
that  the  plaintiffs  might  be  at  liberty  to  redeem  the  mortgages  ; 
that,  upon  such  redemption  taking  place,  the  defendants  might 
be  decreed  to  convey  the  legal  estate  to  the  plaintiffs  discharged 
of  all  equity  of  redemption,  or  so  that  the  defendants'  might  not 
be  permitted  afterwards  to  redeem,  except  on  condition  of  con- 
veying the  legal  estate  to  the  plaintiffs,  and  of  making  such 
further  assurances  as  might  be  necessary  to  enable  the  plaintifl^ft 
to  recover  their  annuity  as  the  first  charge  on  the  premises. 
The  bill  prayed  also  an  injunction  against  assigning  the  mort- 
gages, and  a  receiver. 

It  was  admitted  by  the  answers  of  the  defendants  to  the 
amended  bill,  and  proved  by  evidence  taken  in  the  cause,  that 
Daniel  acted,  in  the  sale  and  purchase  of  the  estate,  as  agent 
and  solicitor  for  Witts  the  seller,  and  also  for  the  purchasers- 1 

t  Note. — As  the  law  then  stood  (see  Be    Cousins  Trusts    (1886),   31 

the  defendants  must    be    taken  to  Ch.  D.  671,  55  L.  J.  Ch.  662,    M 

have  purchased,  with  notice  of  the  L.  T.  376),  makes  it  tumecessary  to 

annuity.    The  alteration  of  the  law  retain  that  portion  of  the  original 

relating   to  **  imputed   notice"  hj  report  which  deals  with  the  question 

the  Conveyancing  Act,   1882,   s.   3  of  notice. — 0.  A.  S. 
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It  was  understood  that  the  defendants  had  no  actual  notice  of     Toulmix 
the  annuity ;  and  it  was  stated  that  Witts  the  vendor  had  con-      steebe. 
cealed  its  existence,  but  had  actually  left  2,045i.  in  Daniers 
hands  to  redeem  it,  which  Daniel  converted  to  his  own  use. 

Bell,  Heaid,  and  Hodgson^  for  the  plaintiffs : 

♦  *     With  respect  to  the  situation  of  the  defendants  it  is       F  2i3 ". 
just  the  same  as  if  Witts  had  paid  off  the  mortgages  first  and 

then  sold  the  estate ;  because  the  contract  is  with  him  for  an 
estate  clear  of  incumbrances  (upon  which  terms  only  the  estate 
could  be  purchased  consistently  with  the  trust  under  which  the 
trustees  acted,)  and  the  mortgagee  only  joined  in  the  conveyance 
by  his  direction.  There  clearly  was  not,  and  could  not  be,  any 
intention  to  keep  the  mortgages  alive  as  distinct  interests  in  the 
estate.  It  might  have  been  different  if  the  defendants  had  first 
taken  a  bond  fde  transfer  for  the  mortgage,  and  afterwards  pur- 
chased the  equitable  estate ;  but  by  the  mode  adopted,  the 
plaintiffs  were  shut  out  from  their  proper  situation  as  incum- 
brancers ;  they  were  prevented  from  ever  obtaining  a  conveyance 
of  the  legal  estate  from  the  grantor  of  their  annuity,  and  all 
this  by  the  act  of  persons  having  notice  of  their  incumbrance. 
This  is  a  clear  ground  for  equitable  relief,  and  there  is  no  mode 
of  relief  so  proper  as  that  of  considering  them  as  the  only 
remaining  incumbrancers.  [They  cited  Greswold  v.  Marshanif^ 
Brotherton  v.  Hatt,l  Le  Neve  v.  Le  Neve,^  Mocatta  v.  Mur- 
gatroyd,\\  Taylor  v.  Stibbert,fi  Crofton  v.  Orw«6]/, tt  and  other 
cases.] 

Sir  Samuel  RomUly  SkXidRoupell,  for  the  defendant  Lee  Steere       [  215  ] 
Steere : 

*  ♦  The  defendants  are  entitled  to  set  up  the  5,000Z.  mort- 
gage, which  is  actually  excepted  in  the  grant  of  annuity.  As  to 
that  the  plaintiffs  are  not  to  be  in  a  better  situation  than  if  no  sale 
had  taken  place.  *  *  The  utmost,  which  can  now  be  decreed 
is,  that  the  plaintiffs  may  be  allowed  to  redeem  the  first  mort- 

t  2  Chan.  Cas.  170.  ||  1  P.  Wma.  393. 

J  2  Vera.  574.  If  2  K.  K.  278  (2  Ves.  J.  437). 

S  3  Atk.  265.  ft  9  R.  R.  107  (2  Sch.  &  Lef.  583). 
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TouLMiN  gage ;  and  the  question  will  then  arise,  whether  they  are  not  to 
Stf^re.  ^®  redeemed  by  the  defendants  in  respect  of  the  second  mortgage. 
It  is  true,  by  the  mode  of  conveyance  adopted  on  the  purchase 
there  has  been  a  confusion  of  the  legal  and  equitable  estates. 
[  ♦216  ]  But  it  is  settled  *there  can  be  no  merger  in  equity,  which  always 
keeps  incumbrances  alive,  or  considers  them  extinguished,  as 
will  best  serve  the  purposes  of  justice.    *    *    * 

Sugden,  for  the  defendant  Lee  Steere,  the  infant : 

[  217  ]  *    *    2.  Assuming  that  the  purchase  was  with  notice,  that  cir- 

cumstance, though  affecting  the  defendants,  ought  not  to  alter 
the  situation  of  the  plaintiffs.    This  is  not  a  case  where  fraud  can 

[  218  ]  be  imputed.  *  *  All  the  cases  prove  that  the  merger  of  an 
incumbrance  is  merely  a  question  of  intention :  and  there  is 
therefore  no  diflSculty  in  the  Court's  separating  the  interests, 
although  by  the  form  of  conveyance  adopted  they  have  been 
thrown  together.    *    *    * 

[  219  ]  Bell,  in  reply : 

[  220  ]  *    *    The  only  difficulty  of  the  case  is  as  to  the  plaintiffs* 

right  to  be  let  in  before  the  mortgagees.  But  our  argument 
proceeds  on  the  ground  not  of  any  technical  consequence  of 
merger,  but  on  broad  principles  of  equity,  that  the  mortgages 
have  ceased  to  exist  by  the  defendant's  own  act ; — that  by  the 
mode  in  which  he  has  taken  the  conveyance  (making  the  legal 
estate  subject  to  the  uses  of  the  settlement)  he  has  rendered  it 
impossible  for  the  plaintiffs  to  obtain  a  conveyance  of  the  legal 
fee,  if  they  were  to  exert  their  right  of  redemption  ; — and  that 
having  purchased  with  notice  of  the  charge,  he  must  be  con- 
sidered as  bound  by  it  to  the  same  extent  as  Witts  was  bound, 
and  then  having  paid  off  the  mortgage,  cannot  revive  it  as 
against  his  own  incumbrancer. 

However,  if  any  prior  charge  is  to  be  set  up,  it  can  only  be 
the  mortgage  for  5,000t. — for,  in  the  state  of  the  pleadings,  it 
must  be  taken  that  Wilby  the  mortgagee  for  3,000Z.  had  notice 

L  *22i  ]  of  the  annuity.  Purchase  for  *valuable  consideration  without 
notice  is  a  good  plea  in  equity  ;  but  it  must  be  pleaded,  and 
cannot  otherwise  be  taken  advantage  of. 
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Thb  Master  of  the  Rolls  :  Toulmin 

V, 

The  object  of  this  bill  is  to  have  an  annuity  of  1801.  paid  out  Stbebe. 
of  the  estate  of  the  defendant,  as  being  the  sole,  or  at  least  the 
preferable  charge  on  that  estate;  or,  if  the  plaintiff  is  not 
entitled  to  that  relief,  then,  that  she  may  be  at  liberty  to 
redeem  such  incumbrances  as  may  be  considered  to  stand  prior 
to  the  annuity. 

The  estate  in  question  formerly  belonged  to  a  Mr.  Richard 
Witts.  The  plaintiff  Mrs.  Holme,  in  1805,  purchased  from  him 
an  annuity  of  1802.,  to  be  secured  on  this  estate.  It  was  already 
subject  to  a  mortgage  in  fee  to  a  Mr.  Richard  Harrison  for 
5,000/.,  and  Mrs.  Holme  took  with  notice  of,  and  subject  to, 
that  mortgage. 

In  1806,  Mr.  Witts  made  a  mortgage  for  8,000/.  to  a  Mr.  Wilby. 
Whether  Wilby  had,  or  had  not,  notice  of  the  annuity,  does  not 
appear.  There  is  no  assertion  of  his  having  had  notice,  in  the 
bm,  nor  any  averment  of  want  of  it,  in  the  answer.  But,  in  my 
view  of  the  case,  it  is  not  very  material  whether  he  had  or  had 
not  notice  of  it. 

In  1810,  there  being  a  sum  of  money  in  the  Court  of  Chancery 
to  be  laid  out  in  land  on  the  trusts  of  the  will  of  a  Mr.  Lee 
Steere,  this  estate  was  (under  the  direction  of  the  Court)  pur- 
chased from  Mr.  Witts,  and  conveyed  to  trustees  on  those  trusts. 
Under  that  conveyance,  the  defendant  Lee  Steere  Steere  is  tenant 
for  life,  and  his  son,  the  defendant  Lee  Steere,  an  infant,  is 
tenant  in  tail  in  remainder. 

Mr.  Wilby  had  paid  off  the  mortgage  to  Harrison,  and  taken  [  222  ] 
an  assignment  of  it  to  himself.  He  joined  in  the  conveyance  to 
the  trustees,  and  the  legal  estate  thereby  became  vested  in  them. 
Under  these  circumstances,  the  first  question  is,  whether  the 
annuity  be  at  all  an  incumbrance  on  the  estate  in  the  hands  of 
the  present  owners.  If  it  be,  then  in  what  order  and  priority 
is  it  to  be  paid  ?  The  plaintiff  contends,  that  this  estate  was 
purchased  with  notice  of  the  annuity,  and  consequently,  remains 
subject  to  the  payment  of  it. 

The  facts,  as  to  this  part  of  the  case,  are — That  Mark  Noble 
Daniel,  as  agent  for  Witts,  negotiated  the  sale  of  this  annuity ; 
that  by  him  it  was  paid,  not  only  down  to  the  time  of  the  sale, 
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TouLMix  but  continued  to  be  paid  down  to  November,  1812 ;  that  he  was 
Ste^be.  also  the  agent  employed  in  the  purchase  of  this  estate  for  the 
present  defendants,  and  one  of  the  two  trustees  to  whom  it  was 
conveyed.  It  is  impossible,  therefore,  to  deny  that  he  had  com- 
plete and  continued  notice  of  the  existence  of  the  annuity.  And 
actual  notice  to  him,  was  constructive  notice  to  those  on  whose 
account  the  purchase  was  made. 

It  was  attempted  to  be  made  a  question,  whether,  as  infants 
were  interested  in  this  purchase,  they  could  be  affected  with 
notice :  but  I  do  not  see  how  any  doubt  can  be  entertained  on 
the  subject.  It  would  be  a  strange  thing  to  say,  that  by  a  sale 
to  infants  a  man's  equitable  interest  may  be  defeated,  in  spite 
of  any  notice  he  could  give  of  the  existence  of  his  equity.  There 
seems  to  be  no  foundation  for  such  a  doctrine. 

In  the  case  of  Le  Neve  v.  Le  Neve,  t  the  interest  of  the  unborn 
[  ♦223  ]  children  was  not  attempted  to  be  distinguished  *from  that  of  the 
mother.  The  only  question  was,  whether  she  had  notice  or  not 
of  the  prior  articles ;  and,  it  being  held  that  she  was  affected  by 
her  agent's  knowledge  of  those  articles,  all  the  trusts  of  the 
second  settlement,  one  of  which  was  for  the  issue  of  the  marriage, 
were  postponed  to  those  of  the  articles  on  the  first  marriage. 
Were  it  otherwise,  a  man  would  only  have  to  purchase  on  behalf 
of  infants,  to  free  an  estate  from  all  equitable  incumbrances  to 
which  it  might  be  subject. 

That  this  estate  was  purchased  under  the  directions  of  the 
Court  of  Chancery,  is  a  circumstance  that  cannot  aflfect  or  pre- 
judice the  rights  and  interests  of  third  persons.  The  Court  of 
Chancery  employs  its  ofl&cer  to  investigate  the  titles  of  estates, 
but  does  not  warrant  them. 

If  the  annuity  is  to  be  considered  as  an  incumbrance  on  this 
estate  in  the  hands  of  the  present  owners,  the  next  consideration 
is,  in  what  order  it  is  to  be  paid.  The  charges  that  preceded  it 
have  ceased  to  exist.  They  are  all  paid  oflf  and  extinguished. 
The  plaintiff  contends,  that  the  annuity  is  now  to  be  considered 
as  the  sole  charge  affecting  the  estate.  The  defendants  say,  it 
is  only  to  be  paid  in  the  order  in  which  it  originally  stood,  and 
that  the  purchasers  must  be  considered  as  the  owners  of  the 

t  3  Atk.  646. 
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antecedent  charges,  and  entitled  to  retain,  in  the  first  place,  so  Toulmin 
much  as  would  be  sufficient  to  keep  down  the  interest  of  them,  bteere. 
Supposing  Mr.  Witts  himself  had  paid  off  all  the  other  incum- 
brances, the  annuitant  would  have  stood  in  the  same  situation 
as  if  she  had  been  from  the  beginning  the  sole  incumbrancer. 
He  could  not  have  said,  **  I  will  retain  for  myself  so  much  of  the 
rents  and  profits  as  would  have  been  required  to  keep  down  the 
interest  of  the  other  charges,  and  you  must  take  your  chance  of 
there  being  enough  left  to  pay  *you  your  annuity.'*  In  effect  [  *224  ] 
Witts  has  paid  oflf  the  other  incumbrances ;  for  they  have  been 
paid  out  of  the  purchase  money,  and  he  has  received  so  much 
less  for  his  estate  than  he  otherwise  would  have  done.  Then, 
what  equity  can  the  purchasers  have,  to  consider  them  as  still 
subsisting  as  against  any  person  claiming  under  Witts  ?  They 
are  in  no  worse  situation  than  they  would  have  been  if  they  had 
bought  an  estate  on  which  there  was  no  mortgage,  but  which 
turned  out  to  be  encumbered  with  an  annuity,  not  known  to 
them  in  fact,  but  constructively  known  to  them  by  means  of 
notice  to  their  agent.  In  that  case,  would  they  be  permitted  to 
say,  there  was  a  time  when  there  was  a  charge  upon  the  estate 
prior  to  the  annuity,  and  therefore,  as  between  the  annuitant 
and  us,  that  charge  shall  be  considered  as  still  existing  ?  The 
cases  of  Gresivold  v.  Mar  sham  ^  t  and  Mocatta  v.  Murgatroyd,  I 
are  express  authorities  to  shew  that  one  purchasing  an  equity  of 
redemption  cannot  set  up  a  prior  mortgage  of  his  own,  nor  con- 
sequently a  mortgage  which  he  has  got  in,  against  subsequent 
incumbrances  of  which  he  had  notice.  I  do  not  see  how  I  can 
make  any  distinction,  in  point  of  legal  effect,  between  personal 
notice  to  the  party,  and  notice  affecting  him  through  the  medium 
of  his  agent. 

I  think  the  plaintiff  is  entitled  to  the  first  relief  prayed  by  the 
bill,  and  ought  not  to  be  put  to  the  necessity  of  redeeming  the 
incumbrances,  which  may  at  one  time  have  been  prior  to  the 
annuity. 

t  2  Ch.  Ca.  170.  t  1  P.  Wma.  393. 
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1816.  BLOEE  V.   SUTTON.f 

•'''"'"•^^-  (3  Merivale.  237-248.) 

1817. 
^      2g  -^  agreement  for  a  lease  is  incomplete  unless  it  specifies  the  date  for 

'  *  commencement  of  the  lease. 

Bolls  Cimrt.  ^®  signature  of  an  agent's  clerk  to  a  memorandum  of  an  agreement. 

Grant,  M.B.  though  approved  by  the  agent  does  not  satisfy  the  Statute  of  Frauds, 

r  237  1  s.  4,  since  the  signature  must  be  that  of  an  agent  having  authority  to 

contract. 

Acts  of  part  performance  of  a  contract  for  a  lease  do  not  make  the 

contract  enforceable  against  a  person  (or  a  remainder-man),  who  has  not 

knowingly  acquiesced  in  the  performance  of  such  acts. 

The  bill  stated  that  Henrietta  Laura,  late  Countess  of  Bath, 
was  tenant  for  life,  under  the  will  of  her  mother,  of  certain 
messuages  &c.  in  the  parishes  of  St.  James,  Westminster,  and 
elsewhere,  with  a  power  (contained  in  the  will)  "  from  time  to 
time,  and  at  all  times  after  she  should  have  attained  twenty-one, 
during  her  life,  whether  covert  or  sole,  by  deed  duly  executed 
under  her  hand  and  seal,  to  demise  or  lease  unto  any  person  or 
persons  &c.  for  any  term  of  years  not  exceeding  ninety-nine 
years  from  the  time  of  executing  such  lease,  so  as  to  take  effect, 
either  in  possession,  or  immediately  after  the  determination  of 
[  ^238  ]  the  leases  then  subsisting,  and  so  *as  upon  every  such  lease 
there  should  be  reserved,  to  be  due  and  payable  during  the 
continuance  of  the  estates  to  be  thereby  granted,  the  best  and 
most  beneficial  yearly  rent  or  rents,  to  be  incident  to  the  imme- 
diate reversion,  that,  considering  the  nature  of  the  case,  could 
be  reasonably  had  or  gotten  for  the  same  at  the  time  of  making 
such  lease,  without  fine,  premium,  or  foregift,  and  half  yearly- 
payable,  and  so  as  in  all  such  leases  there  should  be  contained 
a  covenant  obliging  the  respective  lessees  to  insure  the  premises, 
and  conditions  of  re-entry  in  case  the  rent  should  be  in  arrear, 
and  so  as  the  respective  lessees  should  severally  seal  and  deliver 
counterparts  of  their  respective  leases,  and  enter  into  covenants 
to  repair,  and  other  usual  covenants." 

On  the  26th  of  October,  1807,  the  plaintiff  entered  into  a 
contract  with  S.  P.  Cockerell,  **as  the  agent  for  and  on  behalf 

t  As  to  the  omission  to  appoint  a  45  L.  T.  599 ;    In    re    Lander  anrl 

day  for  the  commencement  of  the  Bagley^ e  Contracty  *92, '6  ChAl,  61  Jj.  J, 

lease,  see  Marshall  v.  Berridge  (1881)  Ch.  707,  67  L.  T.  521. 
19  Ch.  Div.  233,  51  L.  J.  Ch.  329, 
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of  the  said  Lady  Bath,"  whereby,  in  consideration  of  the  money  I^lobi: 
to  be  expended  by  the  plaintiff  in  buildino;,  Cockerell,  "as  such  sutton. 
agent  as  aforesaid,"  agreed  to  let  to  him  certain  premises  in 
Piccadilly  (part  of  the  estate  comprised  in  the  will) ;  and  a 
memorandum  of  such  contract,  and  of  the  terms  thereof,  was 
then  made  in  writing,  and  entered  in  a  book  kept  by  Cockerell, 
as  follows: — **  Plans  of  the  ground  and  buildings  agreed  to  be 
built  by  Mr.  Eobert  Blore  in  Piccadilly,  where  Mr.  Arnold's 
house  now  stands — the  term  to  be  ninety-nine  years,  and  the 
rent  for  the  first  two  years  60i.  per  annum :  and  for  the 
remainder  of  the  term  1202.  per  annum : — Covenants  as  usual 
in  the  Bath  estate."  The  memorandum  so  made  and  entered 
was  signed  by  the  plaintiff  [and  dated]  .f 

Lady  Bath  died  in  July,  1808,  having  by  her  will  appointed 
the  defendant  Codrington  (together  with  *others,  of  whom  Cod-  [  *2:Jt)  ] 
rington  survived),  her  executor.  The  defendant  Sir  Eichard 
Sutton  (an  infant)  was,  at  the  death  of  Lady  Bath,  become 
entitled  to  the  estates  of  which  Lady  Bath  had  been  tenant  for 
life,  as  tenant  in  tail  by  virtue  of  the  will  of  his  grandfather  Sir 
Richard  Sutton,  the  remainder-man ;  I  and  the  other  defendants 
were  the  representatives  of  Sir  Elijah  Impey,  the  surviving 
trustee  under  that  will. 

The  bill  stating  further  that,  in  part  performance  of  the  agree- 
ment with  Lady  Bath's  agent,  the  plaintiff  had  taken  possession 
of  the  premises,  and  laid  out  6,000{.  in  buildings  upon  the  same, 
prayed  a  declaration  that  Sir  Eichard  Sutton  was  bound  by  the 
agreement,  and  that  he,  and  all  other  necessary  parties,  might 
be  directed  to  grant  to  the  plaintiff  a  lease  of  the  premises  upon 
the  terms  and  conditions  of  the  agreement ;  the  plaintiff  offering 
to  execute  a  counterpart  of  such  lease ;  or,  if  the  Court  should 
be  of  opinion  that  Sir  Eichard  Sutton  was  not  bound  by  the  agree- 
ment, then  an  account  of  monies  expended  in  repairs  or  otherwise, 

t  See  19  Ch.  D.  239.  the  plaintiff's  counsel,  and  not  re- 

I  It  did  not  appear  in  the  plead-  sisted  on  behalf  of   the  defendant, 

ings  by  what  title  Sir  Bichard  Sutton  that  the  remainder  was  created  by 

claimcMl  as  remainder-man ;   but  it  the  will  of  Lady  Bath's  mother — tho 

appears  from   the    report  of    Ladt/  eame    instrument   which    contained 

Cavan  v.  Ptdtneyy  3  £.  R.  8  (2  Ves.  J.  the  leasing  power. 
544),  and  was  therefore  assumed  by 
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Blobe       and  that  the  plaintiff  might  be  declared  entitled  to  be  reimbursed 

Sutton,      the  amount  thereof  out  of  the  personal  estate  of  Lady  Bath. 

The  evidence  of  Cockerell,  the  agent  employed  by  Lady  Bath 
for  receiving  the  rents  and  for  the  management  and  letting  of 
her  estates  in  London,  stated  that  the  business  of  so  managing 

[  *^40  ]  and  letting  the  estates  *in  question  was  conducted  in  his  office, 
and  either  personally  by  himself,  or  by  the  occasional  assistance 
of  Noble  (his  chief  clerk),  or  some  other  clerk,  under  his  imme- 
diate direction.  That,  about  the  time  stated  in  the  bill.  Noble, 
with  the  privity  and  under  the  immediate  direction  of  the  witness, 
as  such  agent,  for  and  on  behalf  of  Lady  Bath,  verbally  agreed 
with  the  plaintiff  to  make  to  him  a  building  lease  of  the  premises 
in  question  for  ninety-nine  years  on  the  terms  above  specified. 
That  the  particulars  of  the  agreement  were  not  reduced  into 
writing,  otherwise  than  by  a  memorandum  (the  same  with  that 
stated  in  the  bill)  being  made  thereof  by  Noble,  by  the  witness's 
order,  upon  a  plan  drawn  and  signed  and  affixed  by  the  plaintiff 
as  a  description  of  the  buildings  which  the  plaintiff  proposed  to 
erect  upon  the  site  of  the  premises.  That  Noble  affixed  his 
initials  to  such  entry  or  memorandum ;  and  that  the  lease  so 
agreed  to  be  granted  was  to  commence  at  the  expiration  of  a 
then  existing  lease,  which  expired  at  Christmas  following  the 
date  of  the  memorandum.  He  deposed  further  that,  at  the  time 
of  the  agreement  being  entered  into,  the  premises  in  question 
stood  in  need  of  very  heavy  and  substantial  repairs,  and  that  it 
appeared  to  the  witness  that  it  was  better  they  should  be  pulled 
down  and  other  buildings  erected  on  their  site  than  that  any 
repairs  should  be  attempted.  That  the  plaintiff  had,  since  the 
date  of  the  agreement,  laid  out  very  considerable  sums  in 
rebuilding  the  same  pursuant  to  the  agreement;  but  that  the 
same  were  only  in  part  rebuilt  at  Lady  Bath's  death,  and  only 
one  fourth  part  of  the  whole  cost  at  that  time  expended  therein  ; 
and  witness  believed  that,  if  the  plaintiff  had  then  stopped  pro- 
ceeding with  the  buildings,  the  same  could  not,  in  their  then 
unfinished  state,  have  been  let  for  much  more  than  the  yearly 

[  *24i  ]  rents  of  60Z.  and  120Z.  reserved  by  the  agreement,  *and  that  all 
the  benefit  of  the  improvements  had  accrued  since  Sir  Richard 
Sutton  succeeded  to  the  inheritance. 
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The  evidence  of  Noble  was  principally  to  the  same  effect.       Blobb 
That  of  other  witnesses  examined  on  the  part  of  the  plaintiff      suttok. 
went  to  the  condition  and  value  of  the  premises,  and  the  money 
expended  by  him  mider  the  agreement. 

Hart  and  Courtenay,  for  the  plaintiff : 

First,  this  is  a  suflBcient  contract  in  writing,  signed  by  an 
agent  duly  authorized — although  not  by  Cockerell  himself,  yet 
by  his  chief  clerk,  under  his  immediate  direction,  and  according 
to  the  usual  course  of  business  in  his  office.  If  so,  it  is  equally 
binding  on  the  remainder-man  as  a  lease  actually  executed  in 
conformity  to  the  power.     Shannon  v.  Bradstreet.  f     *     *     * 

Secondly,  if  this  is  not  a  sufficient  agreement  in  writing,  then 
it  is  a  parol  agreement,  which  has  been  part  performed,  and 
would  therefore  be  binding  on  the  party  and  those  deriving  under 
him.     ♦    *    ♦ 

Sir  5.  Romilly,  and  Richards^  for  the  defendant  Sir  Eichard       [  242  ] 
Sutton : 

The  cases  in  which  equity  supplies  the  defective  execution  of 
powers,  are  confined  to  those  of  defects  in  point  of  form.  Here 
the  defect  is  in  substance.  The  power  does  not  authorize  leases 
upon  such  terms  as  those  of  the  agreement  in  question,  by  which 
two  different  rents  are  reserved,  neither  of  them  the  best  that 
could  be  obtained ;  and  this  alone  disposes  of  the  case. 

In  the  next  place,  there  is  no  agreement  in  writing.  Noble's 
agency  is  not  proved.  He  is  the  clerk  of  Mr.  Cockerell,  not  the 
agent  of  Lady  Bath  ;  and  there  can  be  no  delegation  of  agency. 

Lastly,  as  to  part  performance,  that  is  not  insisted  on  by  the 
bill,  as  a  ground  for  the  reUef  prayed. 

Shannon  v.  Bradstreet  has  carried  the  doctrine  of  equity  to  an 
inconvenient  length,  and  it  seems  at  least  doubtful  whether  this 
Court  would  go  so  far  as  to  recognize  its  authority.  *  * 
The  remainder-man  has  been  guilty  of  no  fraud.  Why  is  he  to  [  243  ] 
be  subjected  to  the  inconvenience  of  having  this  agreement  forced 
upon  him  in  direct  violation  of  the  statute  ? 

t  9  E.  E.  11  (I  Sch.  &  Lof.  52). 
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Blobb  Bell  and  Dowdcswell,  for  the  defendant  Codrington.    ♦    *    * 

r. 
SUTTOK. 

Hart,  in  reply : 

The  case  is  very  peculiar  and  must  be  considered  in  all  its 
[  *244  ]      bearings.     There  can  be  no  doubt  that  *there  is  a  contract 
signed  by  an  agent  properly  authorized;  for  the  act  of  Noble 
under  Cockerell's  immediate  direction  is  the  act  of  Cockerell 
himself.     *     *     * 
[  24',  ]  If  we  have  been  led  by  the  act  of  Lady  Bath's  agents  to 

expend  money  on  the  faith  of  an  undertaking  which  they  are 
unable  to  execute,  it  is  reasonable  that  we  should  call  upon  her 
representatives  to  repay  us  the  money  we  have  laid  out;  and 
this  Court  will  decree  an  account  to  be  taken  accordingly. 

The  Master  of  the  Rolls  : 

This  is  a  bill  for  the  specific  performance  of  an  agreement  to 
grant  a  lease.  The  agreement  is  alleged  to  have  been  entered 
into  with  the  agent  of  the  late  Countess  of  Bath,  who  was  tenant 
for  life,  with  a  power  of  granting  leases  in  the  manner  and  on 
the  terms  spec'tied  in  the  power ;  and  the  question  is,  whether 
there  be  any  such  agreement  in  this  case  as  is  binding  upon  the 
remainder-man,  the  defendant  Sir  Richard  Sutton. 

It  appears  to  me  that  there  is  no  sufficient  agreement  in 
writing ;  first,  because  Charles  Noble,  who  signs  his  initials  to 
the  memorandum  written  on  the  plan,  is  neither  alleged  by  the 
bill,  nor  proved  by  the  evidence,  to  have  been  the  authorized 
I  *24G  ]  agent  of  Lady  Bath  ;  secondly,  *because  the  memorandum  does 
not  contain  some  of  the  material  terms  of  a  building  lease,  which 
this  was.  It  merely  specifies  the  rent,  and  the  number  of  years. 
It  does  not  even  specify  the  commencement  of  the  lease.  By 
the  parol  evidence,  indeed,  it  is  said,  that  it  was  to  be  from  the 
expiration  of  a  subsisting  lease.  But  then  the  whole  agreement 
is  not  in  writing. 

It  was  insisted,  however,  that  there  is  a  parol  agreement,  in 
part  executed;  for  the  plaintiff  has  expended  large  sums  in 
building  upon  the  premises,  partly  in  Lady  Bath's  lifetime,  but 
principally  since  her  death.  The  agreement,  it  is  said,  is  there- 
fore binding  on  the  remainder-man.    It  is  rather  difficult  to  say. 
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that  there  is  even  a  parol  agreement  by  an  authorized  agent  of  Blobe 
Lady  Bath.  For  the  evidence  is,  that  Noble,  by  the  direction  suttok 
and  with  the  privity  of  Mr.  Gockerell,  who  was  Lady  Bath's 
agent,  did  make  a  verbal  agreement  with  the  plaintiff.  This 
seems  rather  a  delegation  of  Cockerell's  authority,  than  the 
personal  exercise  of  it.  He  does  not  appear  to  have  had  any 
communication  with  the  plaintiff.  He  does  not  say,  I  ratify  the 
terms  agreed  upon  by  Noble,  but,  I  authorize  Noble  to  make  the 
agreement.  Supposing,  however,  that,  by  the  effect  of  Cockerell's 
direction  to  Noble,  this  can  be  construed  to  be  the  parol  agree- 
ment of  Gockerell  himself,  and  that,  subsequently  to  such  agree- 
ment, and  on  the  faith  of  it,  an  expenditure  has  been  made  by 
the  plaintiff,  there  is  no  authority  for  holding  that  the  remainder- 
man is  bound  by  such  an  agreement. 

It  is  considered  as  a  fraud  in  a  party  permitting  an  expendi- 
ture on  the  faith  of  bis  parol  agreement,  to  attempt  to  take 
advantage  of  its  not  being  in  writing.  But  of  what  fraud  is  a 
remainder-man  guilty,  who  has  entered  into  no  agreement, 
written  or  parol,  and  has  done  no  act,  on  the  faith  of  which  the 
other  party  could  *have  relied  ?  The  only  way  in  which  he  [  •247  ] 
could  be  affected  with  fraud,  would  be  by  shewing,  that  an 
expenditure  had  been  permitted  by  him,  with  a  knowledge  that 
the  party  had  only  a  parol  agreement  from  the  tenant  for  life. 
Without  that  knowledge,  there  is  nothing  in  the  mere  circum- 
stance of  expenditure.  For  the  prima  facie  presumption  is,  that 
he  who  is  making  it  has  a  valid  lease  under  the  power,  or  at 
least  a  binding  agreement  for  a  lease.  That  the  remainder-man 
in  this  case,  or  those  acting  on  his  behalf,  had  any  such  know- 
ledge, is  neither  alleged,  nor  proved.  The  reason,  therefore, 
fails,  on  which  the  case  of  a  parol  agreement,  in  part  performed, 
is  taken  out  of  the  Statute  of  Frauds. 

On  the  strict  construction  of  the  power,  the  remainder-man 
would  only  be  bound  by  a  lease  executed  conformably  to  it.  But 
Lord  Bedesdale  has,  I  think,  in  the  case  of  Sliannon  v.  Brad- 
street, \  given  satisfactory  reasons,  why  a  clear,  explicit,  written 
agreement  ought,  in  equity,  to  be  held  equivalent  to  a  lease,  and 
as  binding  on  the  remainder-man  as  a  formal  lease  conceived  in 
t  9  B.  E.  14  (1  Sch.  &  Lef.  59). 
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Blorb  the  same  terms  would  have  been,  But,  to  go  farther,  and  say, 
Sutton,  that  a  man  shall  be  bound  not  by  his  own  parol  agreement,  but 
by  the  uncommunicated  and  unknown  parol  agreement  of  another 
person,  would  be  to  break  m  upon  the  Statute  of  Frauds,  without 
the  existence  of  any  of  the  pretexts  on  which  it  has  been  already 
too  much  infringed. 

[On  the  plaintiff's  alternative  claim  for  damages  the  Masteb  of 
THE  Bolls  observed :] 
r  248]  Lady  Bath  never  refused  to  perform  the  agreement.     On  the 

contrary,  the  plaintiff  alleges,  that,  if  she  had  lived,  she  would 
have  granted  him  a  lease.  Then  the  case  is  only  that  he  him- 
self has  been  so  improvident  as  not  to  get  from  Lady  Bath  that 
which,  he  says,  she  would  have  given  him  ;  namely,  a  lease  that 
would  have  been  binding  on  the  remainder-man.  That,  surely, 
is  not  a  case  in  which  a  Court  of  equity  will  exercise  a  doubtful 
jurisdiction,  by  awarding  damages  for  a  loss,  which,  if  it  shall  ever 
be  sustained,  will  have  been  occasioned,  more  by  the  plaintiff's 
negligence,  than  by  Lady  Bath's  fault.  I  say,  if  it  shall  be  ever 
sustained ;  for  it  does  not  appear  that  the  plaintiff  has  been  yet 
evicted ;  and  I  cannot  believe  that  Sir  Richard  Sutton,  when 
able  to  judge  an  act  for  himself,  will  think  of  taking  the  benefit 
of  the  plaintiff's  improvements,  without  making  him  a  compensa- 
tion for  them.  But,  be  that  as  it  may,  I  should  not  be  warranted 
in  straining  general  principles  in  order  to  obviate  the  hardship 
of  a  particular  case. 

The  bill  mvst  be  dismissed,  but  without  costs. 
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SAMUELL  V.   nOWAKTH-t  i8i7. 

(3  Merivale,  272—279.)  '^^' 

A.  guarantees  the  payment  of  any  goods  to  be  supplied  by  B.  to  0.    Eldon,  L.0, 
between  the  2nd  of  April,  1814,  and  the  2nd  of  April,  1815.  r  272  ] 

Although  no  period  of  credit  was  specified,  this  could  not  be  taken  as 
a  guarantee  for  an  unlimited  period,  but  to  be  restrained  by  the  usual 
course  of  trade;  anl  C.  having  accepted  bills  for  the  amount  of  the 
goods  delivered,  which  B.  permits  him  to  renew  when  payable  without 
any  communication  to  A.  on  the  subject  of  such  renewal :  Held,  that  A. 
was  discharged  from  his  guarantee,  by  yirtue  of  the  rule  that  a  creditor 
giving  farther  time  to  the  principal  debtor,  without  the  consent  of  the 
surety,  releases  the  surety.  And  that,  although  it  was  proved  that  the 
renewal  was  given  only  in  consequence  of  C.'s  inability  to  pay,  and  that 
no  injury  could  accrue  to  A. ;  the  surety  being  himself  the  fit  judge  of 
what  is,  or  is  not,  for  his  own  benefit. 

The  bill  stated  that  in  April,  1814,  the  plaintiff  was  applied  to 
by  a  person  of  his  acquaintance  named  Henry,  a  woollen  draper 
at  Liverpool,  to  guarantee  the  payment  of  the  amount  of  certain 
goods  which  he  was  about  to  order  from  the  defendant,  a  manu- 
facturer at  Leeds,  representing  to  the  plaintiff  that  his  orders 
should  not  at  anyone  time  exceed  800Z.,  and  that  the  defendant  also 
understood  and  expected  that  such  proposed  guarantee  would  not 
at  any  time  render  the  plaintiff  liable  beyond  that  amount. 
That,  upon  the  faith  of  these  representations,  the  plaintiff  con- 
sented to  give  the  guarantee  which  was  requested  of  him  for  one 
year  only,  and  accordingly  signed  a  memorandum  to  the  follow- 
ing effect :  "  Liverpool,  2nd  April,  1814.  Messrs.  Howarths 
&  Co.  Gentlemen, — ^We  engage  to  guarantee  to  you  the  pay- 
ment of  any  goods  you  may  supply  to  Mr.  Isaac  Henry  between 
the  2nd  of  April,  1814  and  the  2nd  of  April,  1815/' 

The  bill  went  on  to  state  that  goods  were  afterwards  supplied 
by  the  defendant  to  Henry  at  various  times  within  the  succeeding 
twelvemonth,  to  an  amount  very  far  exceeding  800Z.,  and  which 
were  sent  at  a  credit  of  six  months  as  to  part,  and  of  nine  months 
as  to  other  part,  payable  at  the  expiration  of  such  respective  credits 
in  bills  at  three  months'  date ;  and  that,  at  the  expiration  of  such 
respective  credits,  Henry  accepted  bills  for  the  amount,  payable 

t  Pttty  v.  Cooke  (1871)  L.  E.  6  Q.  B.  790;  Clarke  v.  BirUy  (1888)  41  Ch.  D. 
422,  58  L.  J.  Ch.  616,  60  L.  T.  918. 

B.R. — ^voL.  xvn.  a 


82  1817.    CH.    8  MERIVALE,  272—274.  [b.b. 

Samuell  at  three  months  accordingly.  That,  *inBtead  of  enforcing  pay- 
HowABTH.  ment  of  the  bills  so  accepted,  the  defendant  in  every  instance  per- 
[  ♦273  1  mitted  Henry  to  renew  the  same  by  giving  or  accepting  other  bills 
at  extended  periods,  and  which  renewed  bills  were  afterwards  again 
renewed ;  thus  giving  farther  time  for  the  payment  at  the  expira- 
tion of  the  credit  which  originally  had  been  so  given ;  and  that  this 
was  done  without  the  knowledge,  privity,  or  consent  of  the  plaintiff, 
who  was  never  informed  of  the  irregularity  in  the  payments,  or  of 
any  of  the  aforesaid  transactions,  until  the  month  of  June,  1816 
(previous  to  which  Henry  had  been  found  bankrupt  under  a 
commission),  when  he  received  notice  of  an  action  intended  to  be 
commenced  against  himself  and  Henry  upon  the  bills  which  had 
be2ome  due ;  and  which  action  had  since  been  actually  com- 
menced pursuant  to  such  notice. 

The  bill  prayed  that  the  guarantee  so  as  aforesaid  given  and 
signed  by  the  plaintiff  might  be  declared  to  be  at  an  end  and  alto- 
gether void ;  or,  if  necessary,  that  an  account  might  be  taken  of  the 
amount  of  any  liability  of  the  plaintiff  under  the  same,  and  that, 
upon  payment  thereof  the  said  guarantee  might  be  delivered  up 
to  be  cancelled ;  and  an  injunction  to  restrain  proceedings  at  law 
in  respect  thereof. 

The  defendant  by  his  answer  stated,  that  Henry  having  applied 
to  the  defendant  to  supply  him  with  goods  upon  credit,  the  defen- 
dant declined  so  to  do  unless  Henry  would  procure  some  respect- 
able person  to  be  his  guarantee  for  the  payment  of  the  amount, 
upon  which  Henry  proposed  the  plaintiff  as  such  guarantee, 
and  thereupon  the  defendant  accompanied  him  to  the  plaintiff's 
house,  and,  after  some  consideration,  the  plaintiff  agreed  to 
guarantee  to  the  defendant  payment  for  all  such  goods  as  Henry 
[  •274  ]  should  have  from  him  between  the  *2nd  of  April,  1814,  and  the 
2nd  of  April,  1815,  in  case  Henry  did  not  or  could  not  pay  for 
them,  and  thereupon  he  gave  such  written  guarantee  as  in  the 
bill  stated  ;  but  he  denied  that,  on  such  application,  any  limita- 
tion was  mentioned  as  to  the  amount  of  goods  to  be  furnished, 
or  otherwise  than  as  to  the  period  within  which  they  were  to  be 
delivered.  The  answer  admitted  that,  at  the  expiration  of  the 
respective  periods  of  credit  at  which  the  goods  were  delivered, 
Henry  did  give  bills  and  acceptances  to  a  certain  amount  in  pay- 
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ment  for  such  goods,  and  said  that  the  dishonour  of  such  bills      samuell 
and  acceptances,  and  of  others  given  to  replace  them,  and  the    howabth. 
inability  of  the  defendant  to  obtain  payment  from  Henry,  were 
the  cause  of  the  plaintiff  being  now  called  upon  under  his 
guarantee,   it  having  been  expressly  understood    and    agreed 
between  them  that  the  defendant  should  use  all  practicable 
means,  according  to  his  discretion,  for  obtaining  payment  from 
Henry,  by  the  renewal  of  bills  or  otherwise,  without  prejudice  to 
his  right  so  to  call  upon  the  plaintiff.     That  the  defendant  verily 
believed  the  course  he  had  taken  to  be  the  most  effectual,  and  the 
best  according  to  circumstances,  for  the  purpose  of  obtaining  pay- 
ment, and  that,  if  he  had  had  recourse  to  legal  proceedings  to 
enforce  the  payment,  he  should  not  have  obtained  so  much  as  he 
had  obtained  by  the  course  actually  adopted ;   but  that  if  the 
plaintiff  had  desired  him  to  take  legal  proceedings,  he  should 
have  complied  with  such  request.     That  he  believed,  on  every 
occasion  of   renewing  such    bills,  Henry  was  in  fact,  as  he 
represented  himself  to  be,  utterly  incapable  of  paying  the  same, 
and  that  he  never  gave  farther  time  for  payment  otherwise  than 
by  such  necessary  renewals ;  admitting,  however,  that  he  did  not 
consult  the  plaintiff  on  the  occasion  of  such  renewals,  or  apprize 
him  of  the  circumstances  under  which  the  same  were  made,  and 
consequently  that  farther  time  was,  in  such  instances,  actually 
*given  without  the  plaintiffs  express  consent,  but  not,  as  he      [  *27')  ] 
believed,  in  any  of  such  instances,  without  his  knowledge.     That 
the  plaintiff  knew,  and  it  was  so  understood  and  expressed  at 
their  iSrst  meeting,  that  the  goods  were  to  be  sold  at  the  usual 
credit :  and  that  the  period  of  credit  so  as  aforesaid  given  by  the 
defendant  to  Henry  were  the  usual  periods.     That  the  defendant 
frequently  informed  the  plaintiff  by  letter  of  the  irregularity  of 
Henry  in  paying  his  bills  and  acceptances,  but  that  the  plaintiff 
never  took   any  notice  of  such  letters,  and   on  the  contrary 
fraudulently  denied  to  the  defendant's  agent  that  he  had  given 
any  guarantee,  and  told  him  that  he  knew  nothing  about  it. 
The  answer  then  stated  various  circumstances,  from  which  the 
defendant  inferred  that  the  plaintiff  acted  in  concert  with  Henry, 
and  was  well  aware  of  the  state  of  all  the  transactions  in  which 
he  was  concerned,  and  with  every  circumstance  relating  to  the 
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Samuell  renewals  of  bills,  to  which  he  never  stated  any  objections; 
HowAKTH.  and  it  admitted  that  the  defendant,  consequently,  knowing  of  no 
objections  on  the  plaintiffs  part,  and  thinking  it  of  advantage  to 
all  parties,  agreed  to  a  proposal  of  Henry's  for  a  farther  renewal, 
which  was  given  accordingly ;  submitting  that,  under  such  cir- 
cumstances, the  plaintiff  was  not  discharged  by  any  act  of  him 
(the  defendant)  from  his  liability  under  the  guarantee  which  he 
had  given,  and  that  he  (the  defendant)  was  therefore  not  bound 
to  relinquish  the  same. 

An  injunction  having  been  obtained  on  the  filing  of  the  bill. 
Hart  and  Wray  now  shewed  cause  against  dissolving  the  same. 

The  guarantee  given  by  the  plaintiff  as  surety  for  Henry  was 
absolutely  discharged,  under  the  circumstances  of  this  case,  by 

[  ♦270  ]  .the  defendant's  giving  farther  *time  to  the  principal  without 
communication  to  the  surety.  Nisbet  v.  Smith,i  Rees  v.  Ber- 
lington.l — If  the  credit  originally  given* was  in  the  regular 
course  of  trade,  and  the  transaction  can  on  that  ground  be  so 
far  supported,  the  renewal  of  the  bills  and  acceptances  cannot 
be  so  considered,  and,  being  granted  without  the  plaintiffs 
privity,  falls  within  the  principle  of  these  cases.  The  fact,  as  to 
the  limitation  of  the  amount  which  the  guarantee  was  intended 
to  cover,  to  800Z.,  is  denied  by  the  answer ; — but  it  is  immaterial 
to  the  question  of  exoneration.  The  conviction  alleged  by  the 
defendant  of  Henry's  inability  to  pay  previous  to  his  consenting 
to  a  renewal,  does  not  alter  the  case.  He  ought  to  have  com- 
municated his  intention  to  the  plaintiff ;  and  the  circumstance 
that  the  surety  did  not  in  fact  sustain  any  injury,  but  derived 
even  an  actual  benefit  from  the  time  so  given  to  his  principal, 
was  considered  by  Lord  Thurlow  as  not  invalidating  his  claim 
to  be  discharged  upon  the  strict  technical  rule.  See  also 
Boultbee  v.  Stubbs.^ 

Home,  for  the  defendant : 

The  arguments  used  in  favour  of  the  plaintiff's  claim  to  be 
discharged  apply  only  to  a  case  in  which  the  amount  of  credit,  the 
time  and  mode  of  payment,  have  been  precisely  specified.    Here, 

t  2  Br.  C.  C.  579.  §  11  E.  E.  141  (18  Yes.  20). 

t  3  E.  E.  3  (2  Ves.  J.  540). 
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the  bill  alleges  that  the  amount  was  restricted  to  800Z. ;  but  that  Samuell 
has  not  been  shewn  to  be  the  fact — it  does  not  appear  on  the  ho-varth. 
face  of  the  guarantee  given,  and  the  fact  that  there  was  any 
*8uch  agreement  is  denied  by  the  answer.  This  is  not  a  [  *2:7  ] 
guarantee  for  the  payment  of  a  particular  sum  at  a  particular 
period,  but  of  all  goods  to  be  delivered  between  the  month  of 
April,  1814,  and  the  month  of  April,  1815  ;  and  it  says  nothing 
as  to  the  time  of  payment.  The  defendant  was  not  bound,  in 
order  to  render  the  plaintiff  liable  under  his  guarantee,  to  use 
any  other  diligence  than  he  actually  has  used  in  obtaining  pay- 
ment of  the  bills  from  Henry ;  and,  with  regard  to  the  renewals 
being  given  without  the  consent  of  the  surety,  the  inability  of 
Henry  to  pay  was  well  known  to  the  surety ; — he  was  informed 
of  such  inabihty  by  the  defendant  himself ;  and  he  must  have 
known  of  the  renewals,  although  not  expressly  made  acquainted 
with  them  by  the  defendant,  nor  consulted  with  respect  to  them 
previous  to  the  arrangement  being  made.  The  benefit  which 
the  plaintiff  himself  has  derived  from  the  transaction,  and  the 
circumstance  that  his  remedy  against  the  principal  is  now 
as  good  as  it  ever  could  have  been,  are  not  to  be  passed  over,  or 
regarded  as  of  no  moment  in  such  a  transaction.  The  credit 
understood  to  be  given  was  indefinite  in  extent,  and  cannot  be 
limited  by  any  arbitrary  rule  of  convenience. 

The  Lord  Chancellor: 

The  guarantee  given  in  this  case  is  general  in  its  terms,  and 
must  be  construed,  according  to  its  legal  effect,  in  favour  of  the 
surety. 

The  liabilities  of  sureties  are  governed  by  principles  which 
have  been  long  settled  in  equity  and  are  now  adopted  in  courts  of 
law. — I  say,  now,  because  the  Court  of  Common  Pleas  formerly 
held  a  different  doctrine.  But  at  present  it  is  firmly  established 
that  the  same  principles  which  have  been  held  to  discharge  the 
surety  in  equity  will  operate  to  discharge  him  also  at  *law.  How-  ^  *^^^  "• 
ever,  as  the  same  relief  is  to  be  obtained  in  both,  a  court  of  equity 
will  not  send  a  party  who  is  suing  here  to  a  court  of  law  for  the 
discharge  to  which  he  is  equally  entitled  in  this  place. 

The  rule  is  this — that,  if  a  creditor,  without  the  consent  of  the 
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Samuell  surety,  gives  time  to  the  principal  debtor,  by  so  doing  he  dis- 
HowABTH.  charges  the  surety ;  that  is,  if  time  is  given  by  virtue  of  positive 
contract  between  the  creditor  and  the  principal — not  where  the 
creditor  is  merely  inactive.  And,  in  the  case  put,  the  surety  is 
held  to  be  discharged,  for  this  reason,  because  the  creditor,  by 
so  giving  time  to  the  principal,  has  put  it  out  of  the  power  of  the 
surety  to  consider  whether  he  will  have  recourse  to  his  remedy 
against  the  principal,  or  not ;  and  because  he,  in  fact,  cannot 
have  the  same  remedy  against  the  principal  as  he  would  have 
had  under  the  original  contract. 

Now,  in  the  present  case,  the  creditor  has  been  supplying 
goods  to  the  principal  debtor,  from  time  to  time,  upon  a  certain 
credit,  the  extent  of  which,  not  being  expressly  stipulated 
between  the  parties,  I  must  take  to  be  credit  given  according  to 
the  usual  course  of  trade.  The  surety  says,  I  will  be  answerable 
for  the  amount  of  such  goods  as  you  shall  furnish  during  the 
period  from  the  2nd  of  April,  1814  to  the  2nd  of  April,  1815.  It 
is  impossible  for  me  to  hold  that  this  is  an  engagement  by  which 
he  (the  surety)  has  rendered  himself  liable  for  an  indefinite  time 
beyond  the  expiration  of  the  period  limited  for  the  delivery  of  the 
goods.  It  cannot  be  supposed  that  the  plaintiff  meant  he  should 
continue  liable,  after  the  2nd  of  April,  1815,  so  long  as  the 
defendant  might  choose  to  renew  the  bills  of  the  principal  debtor* 
You  cannot  contend  in  support  of  such  an  extravagant  pro- 
[  *279  ]  position.  It  has  been  truly  stated  that  the  renewal  *of  these 
bills  might  have  been  for  the  benefit  of  the  surety ;  but  the  law 
has  said  that  the  surety  shall  be  the  judge  of  that,  and  that  he 
alone  has  the  right  to  determine  whether  it  is,  or  is  not,  for  his 
benefit.  The  creditor  has  no  right — it  is  against  the  faith  of  his 
contract — to  give  time  to  the  principal,  even  though  manifestly 
for  the  benefit  of  the  surety,  without  the  consent  of  the  surety. 

Injunction  continued^ 
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BRICKWOOD  V.   MILLER.  isir. 

AuQ.  25. 
(3  Merivale,  279—284. )  .!_ 

P.  a  partner  in  two  houses  of  trade  originating  in  the  West  Indies    ^"'^*  Court, 
where  his  partners  continue  to  carry  on  the  business,  but  being  himself  ^b-a.nt,  M.R. 
resident  in  London,  receiviDg  and  disposing  of  consignments  from,  and        [  279  ] 
shipping  cargoes  to,  his  partners  abroad,  becomes  bankrupt.     On  bill 
by  his  assignees  against  a  creditor  of  the  two  firms,  having  attached  in 
the  West  Indies  property  belonging  to  both,  for  an  account  of  what  he 
had  received  by  means  of  his  attachments:  Held,  that  the  defendant 
was  entitled  to  retain  what  he  had  received,  to  the  extent  of  satisfying 
his  joint  debts,  and  to  account  only  for  the  overplus. 

Different  from  the  cases  where  the  bankrupt  was  the  sole  debtor,  and 
where  the  trade  was  in  England  only,  and  the  attachments  laid  in 
liOndon. 

[The  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Master  of  the  Bolls.  I  was  not  present  during  the  arguments 
of  counsel.] 

The  Master  of  the  Bolls  : 

The  plaintiffs  are  assignees  of  Thomas  Ibbott  Pierce,  a  bank- 
rupt, who  was  a  partner  in  two  houses  originally  formed  in  the 
West  Indies ;  the  one  under  *the  firm  of  Thomas  Ibbott  Pierce  &  [  *^80  ] 
Co.,  which  consisted  of  Pierce  himself  and  William  Brown  ;  the 
other  under  the  firms  of  Wilham  Brown  &  Co.,  which  consisted  of 
Pierce  and  Brown,  and  also  of  Joseph  Lambott  and  George  Fitz- 
william.  Brown  is  dead.  Lambott  and  Fitzwilliam  are  made 
defendants,  but  are  out  of  the  jurisdiction,  and  have  never 
appeared,  or  answered.  The  material  defendant  is  James 
Bichard  Miller,  who,  claiming  to  be  a  creditor  of  the  two  firms, 
has  attached  in  the  West  Indies  property  belonging  to  them 
both.  And  the  principal  question  in  the  cause  is,  whether  Miller 
can  be  compelled  by  the  assignees  of  the  bankrupt  partner  to 
account  for  what  he  has  received  by  means  of  his  attachments. 

I  have  already  stated  that  the  partnerships  had  been  formed 
in  the  West  Indies ;  but  soon  after  their  formation,  viz.  in  1802, 
Mr.  Pierce  came  over  here,  and  established  himself  in  London, 
for  the  purpose  of  conducting  the  English  branch  of  the  business 
of  the  two  houses.  He  received  and  disposed  of  the  consignments 
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Bbickwood  from  the  West  Indies,  and  shipped  cargoes  from  hence  to  his 
mi."kk.     partners  there. 

A  commission  of  bankruptcy  issued  against  him  in  January, 
1805,  grounded  on  an  act  of  bankruptcy  alleged  to  have  been 
committed  in  the  preceding  October.  This  bill,  however,  was 
not  filed  till  seven  years  afterwards.  The  case  which  it  brings 
before  the  Court  does  not  appear  ever  to  have  been  the  subject  of 
judicial  decision.  In  SiU  v.  Worswickj  and  Hunter  v.  Potts,X 
where  the  English  creditor  was  forced  to  refund  what  he  had 
recovered  under  a  foreign  attachment,  the  bankrupt  was  a  sole 
[  *28i  ]  debtor,  and  not  one  of  several  *partners ;  and  it  was  in  England 
alone  that  he  had  any  commerical  establishment.  In  Barker  v. 
Goodairl  and  in  Dutton  v.  Morrison y\\  where  the  Lord  Chancellor 
granted  an  injunction  against  the  proceeding  by  attachment,  the 
case  w-as,  indeed,  that  of  the  bankruptcy  of  one  of  several 
partners  ;  but  the  commercial  establishment  was  in  this  country 
alone,  and  it  was  in  London  that  the  attachments  were  laid. 
But  here  the  partnerships  are  at  least  as  much  West  Indian 
as  English  establishments,  and  it  is  in  the  West  Indies  that 
the  attachments  are  laid.  Now  it  is  contended  for  the  defendant, 
that  the  bankruptcy  of  the  partner  resident  in  England  could 
not  affect  the  partners  remaining  at  home,  in  a  country  not 
subject  to  the  bankruptcy  law,  so  as  to  divest  them  of  the 
management  of  the  partnership  concerns,  or  the  disposition  of 
the  partnership  property.  If  they  applied  the  partnership  assets 
in  the  payment  of  the  partnership  debts,  or  if,  in  a  legal  course 
of  proceeding  against  them,  the  debts  were  recovered  according 
to  the  law  of  the  country,  there  e3dst3,  it  was  said,  no  jurisdic- 
tion here  to  force  a  partnership  creditor  to  refund  what  he  has 
so  received  or  so  recovered.  The  case  so  put  appeared  to  me 
to  be  a  very  strong  one.  Even  in  the  less  dijEScult  case  of  the 
attachment  abroad  of  the  property  of  a  sole  debtor,  residing,  and 
becoming  a  bankrupt,  in  this  country,  I  doubt  whether  all  the 
reasoning  of  Lord  Chief  Justice  Eyre  in  Hunter  v.  Potts  has  ever 
received  a  completely  satisfactory  answer. 
It  does  seem  an  anomalous  proceeding  for  the  Courts  of  one 

t  2  R.  R  816  (1  H.  Bl.  665).  §  8  R.  R.  89  (11  Ves.  78). 

X  2  R.  R.  353  (4  T.  R.  182).  ||  11  R.  R.  56  (17  Ves.  19J). 
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country  to  take  from  a  man  what  has  *been  adjudged  to  him  by  bbickwood 
the  Courts  of  another*  Assuming  however,  as  I  ought  to  do,  miller. 
that  those  decisions  are  right,  do  they  necessarily  govern  the  [  •282  ] 
present  case  ?  To  what  extent  the  bankruptcy  of  one  partner 
affects  the  jwwer  of  the  others  over  the  partnership  property,  is 
perhaps  still  a  matter  of  some  uncertainty.  In  Fox  v.  Hambury  + 
Lord  Mansfield  expresses  a  clear  opinion,  that  any  fair  disposi- 
tion of  the  partnership  assets  by  the  solvent  partner  would  stand 
good  against  the  assignees  of  the  bankrupt.  The  case,  however, 
went  off  upon  the  form  of  the  action,  as  in  all  events  trover 
could  not  be  maintained  by  one  tenant  in  common  against 
another.  In  the  case  of  Coldwell  v.  Gregory ^l  Lord  Chief  Baron 
Thomson,  delivering  the  judgment  of  the  Court  of  Exchequer, 
says,  "  It  would  be  a  monstrous  thing  to  say,  that  if  an  individual 
in  a  firm  become  bankrupt,  the  other  solvent  partners  may  be 
stripped  of  their  property,  and  thus  be  deprived  of  the  means  of 
satisfying  the  partnership  debts."  In  Smith  v.  Godiard^^  the 
Court  of  Common  Pleas  left  it  a  doubtful  point,  whether  any 
part  of  a  sum  paid  to  a  creditor,  after  the  bankruptcy  of  one 
partner,  could  be  recovered  back.  They  held  clearly  that  the 
whole  could  not.  On  the  other  hand,  the  Lord  Chancellor,  in 
Barker  v.  Goodair,  and  in  Dutton  v.  Morrison ,  holds  that  the 
effect  of  the  bankruptcy  of  one  partner  is  to  render  it  necessary 
to  take  an  account  of  the  joint  estate,  and  to  apply  it  just  as  if 
the  whole  firm  had  become  bankrupt ;  and  therefore  granted  an 
injunction  against  the  proceeding  by  attachment.  Lord  Rosslyn 
had  held  a  directly  opposite  opinion  in  Bristow  v.  Potts,\\  where 
he  *decided  that  the  assignees  of  one  of  the  joint  debtors  had  no  [  •293  ] 
equity  to  obtain  an  injunction  against  creditors  who  had  attached 
the  joint  estate. 

It  is  to  be  recollected,  that  in  the  cases  before  the  Lord  Chan- 
cellor, the  domicil  of  the  partnership,  if  I  may  so  express  it,  was 
completely  English ;  that  all  its  concerns  were  subject  to  the 
English  law ;  and  that  it  was  by  a  proceeding  in  this  country 
that  the  creditors  were  endeavouring  to  disappoint  the  arrange- 

t  Cowp.  448.  §  3  Bos.  &  P.  465. 

t  15  R.  R.  699  (1  Prico,  119,  130,  H  8  E.  B.  91  (11  Ves.  81,  n.). 

2  Rose.  149. 
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bbickwood  ment,  which  his  Lordship  conceived  it  competent  to  him  to  make, 
MiLLBB.  for  the  equal  distribution  of  the  partnership  property.  And, 
even  then,  he  says  in  Dutton  v.  Morrison,  that  there  is  infinite 
difficulty  in  the  case.  But  the  difficulty  seems  to  me  to  be 
insuperable,  where  a  partnership,  originating  in  another  country, 
has  at  least  a  divided  establishment,  and  some  of  the  partners 
continue  to  reside  and  carry  on  the  trade  in  that  other  country. 
How  are  the  West  Indian  partners  to  be  controlled  in  the 
management  of  their  trade,  or  restrained,  by  any  proceeding 
here,  from  paying  and  applying  the  partnership  assets  as  they 
think  fit  ?  Equality  of  distribution  cannot  possibly  be  attained. 
Are  we  then  to  tell  a  creditor,  that,  because  he  happens  to 
reside  in  England,  and  his  debt  has  been  contracted  there,  he 
shall  not  be  allowed  to  take  such  remedies  against  his  foreign 
debtor  as  the  laws  of  their  country  may  permit  ?  In  the  cases 
before  the  Lord  Chancellor,  the  Court,  taking  from  the  creditor 
his  separate  remedy,  professed  to  give  him  his  distributive  share 
of  the  whole  partnership  property.  But  it  cannot,  in  this  case, 
reach  the  West  Indian  property,  or  bind  the  West  Indian  part- 
ners. Then  you  would  take  from  the  partnership  creditor  one 
remedy,  without  substituting  any  other  in  the  place  of  it.  This 
[  *284  ]  would  be  to  say,  that  the  *West  India  property  must  be  left  for 
any  creditors  but  English  creditors. 

Then,  if  English  creditors  are  not  to  be  restrained  from  suing, 
it  would  be  incongruous  to  force  them  to  refund  what  they  have 
recovered. 

I  think,  consequently,  the  defendant  is  entitled  to  retain  what 
he  has  recovered  or  received  from  the  West  Indies,  to  the  extent 
of  satisfying  the  joint  debts  due  to  him.  If  he  is  overpaid,  (as 
he  must  be  if  the  plaintiffs  are  right  in  their  proposition  that 
only  a  very  small  sum  was  originally  due  to  him,)  they  have  a 
right  to  the  surplus ;  which  will  be  applicable  as  any  other  joint 
property  that  may  have  come  to  their  hands.  There  must, 
therefore,  be  an  account  of  what  was  due  to  him  from  the  two 
firms  at  the  time  of  Pierce's  bankruptcy,  and  of  what  he  has 
since  recovered  or  received. 
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ATTOENEY-GENERAL    r.   GEOTE.  isiz. 

(3  Merivale,  316—321.)  JhUjJI,  22. 

To   be  reported  on  the  appeal  (2  E.  &  My.  69),  where  the  ^oiu  Court. 
decisioa  was  partly  reversed  by  Lord  Eldon. 


SKEY  V.   BAENES.f  i8i6. 

(3  Merivale,  335—346.)  ^ 

Cross  executory  limitations  of  personal  estate  are  not  implied  so  a3  to    RolU  Court, 
divest  interests  which  have  vested  under  a  previous  Umitation.  Gbant,  M.R. 

A  testator  gives  his  personal  estate  to  trustees,  upon  trust  to  pay  the  [  335  ] 
interest  to  his  daughter  E.  S.  for  her  life,  and,  after  her  decease,  to  pay 
and  divide  the  principal  among  the  children  of  his  said  daughter,  and 
the  issue  of  a  deceased  child,  as  she  should  appoint,  and  in  default  of 
appointment  to  go  to  and  be  equally  divided  among  them ;  and  if  but 
one,  then  to  such  only  child ;  the  portions  of  sons  to  be  paid  at  their 
respective  ages  of  twenty-one,  and  of  daughters  at  their  respective  ages 
of  twenty-one,  or  marriage.  If  no  issue,  or  all  die  before  Iheir  respec- 
tive portions  become  payable,  then  over. 

The  shares  are  so  given  as  to  vest  immediately  in  the  children  of 
E.  S.  though  liable  to  be  divested  by  all  dying  under  twenty-one, 
without  issue. 

The  share  of  a  child  so  dying  was  therefore  held  to  pass  to  its 
representative. 

John  Brockhurst  by  his  will  devised  his  real  estates  to  the 
defendant  Barnes  and  another  (whom  he  also  appointed  execu- 
tors of  his  will)  and  their  heirs,  during  the  life  of  his  daughter 
Eleanor  (wife  of  the  defendant  James  Skey)  upon  trust,  during 
her  life,  to  pay  the  rents  and  profits  to  her  separate  use ;  with 
remainder  to  the  use  of  her  first  and  other  sons  in  tail  male  ;  in 
default  of  such  issue  to  the  use  of  all  and  every  her  daughters  as 
tenants  in  common  in  tail  with  cross  remainders ;  and  for 
default  of  such  issue  to  the  use  of  his  nephew  Thomas  Brock- 
hurst in  fee.  He  also  gave  and  bequeathed  to  his  said  trustees, 
their  executors,  &c.  all  his  personal  estate  and  effects,  in  trust  to 
sell,  and  invest  the  produce  on  real  or  government  securities, 
and  to  pay  the  interest  to  his  daughter  Eleanor  during  her  life 

t  In  re  Hudson  (1882)  20  Ch.  D.  406,  61  L.  J.  Ch.  455,  46  L.  T.  93. 
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Sket  for  her  separate  use  ;  and  after  her  decease,  "to  pay  and  divide 
Barnef.  the  whole  of  the  said  trust  monies,  to  and  amongst  all  and  every 
the  child  or  children  of  the  body  of  my  said  daughter  lawfully  to 
be  begotten  and  the  lawful  issue  of  a  deceased  child,"  in  such 
[  •336  ]  proportions  as  his  said  daughter  should  by  will  appoint ;  *and 
in  default  of  appointment  then  the  same  "  to  go  to  and  be  equally 
divided  between  them  share  and  share  alike,  and,  if  there  should 
be  but  one  child,  then  to  such  only  child  ;  the  portion  or  por- 
tions, parts  or  shares  of  such  of  them  as  shall  be  a  son  or  sons 
to  be  paid  at  his  or  their  respective  ages  of  twenty-one,  and  the 
portion  or  portions  of  such  of  them  as  shall  be  a  daughter  or 
daughters  to  be  paid  at  her  or  their  respective  ages  of  twenty- 
one  or  days  of  marriage  first  happening ;  but,  in  case  there  shall 
be  no  such  issue  of  the  body  of  my  said  daughter,  or  all  such 
issue  shall  die  without  issue,  before  his  or  their  respective  por- 
tions should  become  payable  as  aforesaid,"  then  l,000i.  for  his 
sister  Mary  and  her  family,  as  therein  mentioned ;  and,  as  to 
l,500i.,  for  his  niece  Ann  Wells  and  her  family,  in  like  manner ; 
and  in  case  there  should  be  no  issue  of  either,  for  his  said 
nephew  Thomas  Brockhurst,  whom  he  also  made  his  residuary 
legatee.  The  will  contained  a  proviso  that  it  should  be  lawful 
for  the  trustees,  &c.  to  pay  and  apply  the  interest  of  the  respec- 
tive children's  portions  towards  their  education  and  maintenance 
until  their  respective  portions  should  become  payable. 

The  testator  died  after  making  his  will,  leaving  the  said 
Eleanor  Skey,  his  only  child,  who  received  the  interest,  &c.  of 
the  personal  estate  for  her  life,  and  died  on  the  18th  of  Decem- 
ber, 1794,  intestate,  and  having  made  no  appointment,  leaving 
the  defendant  James  Skey  (her  husband),  the  plaintiff  (her  son), 
the  defendant  Mary  Skey,  and  Frances,  Sarah,  and  Elizabeth 
Skey,  (all  since  dead)  her  daughters,  her  surviving;  of  whom 
Elizabeth  died  in  January,  1811,  under  twenty-one,  unmarried, 
and  intestate ;  Sarah  died  in  October,  1811,  having  attained 
21,  and  having  by  her  last  will  appointed  the  defendants  George 
[•337]  Skey,  and  Mary  (her  *sister),  executor  and  executrix;  and 
Frances  died  in  1813,  intestate  and  unmarried,  but  having 
attained  twenty-one.  Administration  both  to  Elizabeth  and 
Frances,  was  taken  out  by  the  defendant  James  Skey,  their  father. 
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The  qaestion  was  as  to  the  share  of  Elizabeth  (who  had  died        skby 
under  twenty-one  and  unmarried,)  to  which  the  plaintiff  chimed      babne& 
to  be  entitled,  together  with  the  defendant  Mary  and  the  repre- 
sentatives   of    Sarah    and  Frances,   respectively,   by  right  of 
survivorship. 

The  defendant  James  Skey  (the  father),  on  the  contrary, 
insisted  that  the  share  of  Elizabeth,  was  a  vested  interest, 
transmissible  to  her  personal  representatives,  and  he  claimed  to 
be  entitled  to  it  by  having  taken  out  administration. 

Hart,  Bell,  and  Dowdeswell,  for  the  plaintiff,  [cited  Scott  v. 
Bargeman,^  and  other  cases]. 

Sir  S.  Romilly,  Agar,  and  J.  Martin,  for  the  defendants :  [  389  ] 

This  is  a  mere  question  of  construction,  as  to  which  there  is  no 
case  in  point  except  Scott  v.  Bargemam.  The  interests  are  vested, 
subject  to  be  divested  in  the  event  of  all  dying  under  twenty- 
one.  In  this  way  of  putting  it,  there  is  no  inconsistency  or 
contradiction.  The  question  is,  only,  whether  it  is  or  not  a 
vested  interest ;  and  this  depends  on  another  question,  whether 
the  postponement  arises  out  of  the  character  of  those  who  are 
to  take,  or  the  nature  of  the  fund.  Here  the  payment  is  neces- 
sarily postponed  on  account  of  the  life-interest  of  the  mother. 
Scott  V.  Bargeman  has  never  been  referred  to  as  authority  in  any 
subsequent  cases ;  and  the  argument  upon  which  the  decision 
appears  to  be  founded  is  altogether  fallacious.     *     *     * 

In  Mackell  v.  Wijiter,  (3  Ves.  636 ;  see  6  E.  E.  32)  only  one 
case  of  survivorship  was  provided  for,  but  others  were  held  to 
be  implied.     *     *     * 

In  Harrison  v.  Fareman,l  the  doctrine  of  Lord  Alvanley  is  [340] 
that,  where  there  are  clear  words  of  gift,  creating  a  vested 
interest,  the  Court  will  never  permit  that  absolute  gift  to  be 
defeated,  unless  it  is  perfectly  clear  that  the  very  case  has  hap- 
pened, in  which  it  is  declared  that  the  interest  shall  not  arise. 
That  it  must  be  determined  that,  upon  the  words  of  the  will, 
there  was  a  vested  interest,  which  was  to  be  divested  only  upon 

t  2  P.  Wms.  69.  t  5  E.  E.  28  (5  Ves.  207). 
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Skey        a  given  contingency ;  and  the  single  question  was,  whether  that 
Babneb.      contingency  had  happened. 

The  Mastbb  of  the  Rolls  : 

Upon  the  face  of  the  will,  and  independently  of  authority,  I 
should  have  found  little  difficulty  in  deciding  this  case.  I  should 
have  said,  The  shares  of  the  residue  are  so  given  as  to  vest  im- 
mediately in  the  children  of  the  daughter,  though  liable  to  be 
divested  by  their  all  dying  without  issue  under  twenty-one.  The 
contingency  on  which  they  were  to  be  divested  has  not  happened. 
They  therefore  continued  vested,  and  the  share  of  a  child  dying 
under  twenty-one  passes  to  its  representative.  [His  Honour 
then  referred  to  Scott  v.  Bargeman  which  he  distinguished  on 
the  ground  that  the  gift  did  not  vest  in  daughters  under  21 
and  to  Mackell  v.  WinteVy  where  he  said  (p.  846)  that  it  was 
evidently  a  mere  slip  that  survivorship  was  not  provided 
for  in  the  case  which  actually  happened,  and  he  concluded  the 
judgment  as  follows :] 
-  346  ]  On  the  whole,  the  present  case  comes  round  to  what  is  stated 

at  the  outset — ^namely,  that  the  shares  vested  from  the  beginning, 
— that  the  contingency  has  not  happened,  on  which  they  were 
to  be  divested, — consequently  the  share  of  the  deceased  child 
has  been  properly  paid  to  her  representative. 
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HAEDMAN   v.  JOHNSON.t  isis. 

(3  Merivale,  347-^52.)  •^!!lf  ^• 

Testator  giyes  to  his  daughter  B.  a  leasehold,  held  under  the  Corpora-    -RoW*  Cinirt, 
tion  of  L.  for  three  lives  and  twenty-one  years  after  the  death  of  the    Gbant,  M.K. 
survivor,   **  for  all  his  estate  and  interest  therein.**    He  gives  other        [  347  ] 
X>arts  of  his  property  to  his  son,  and  two  other  daughters;  and  the 
residue  of  his  estate,  real  and  personal,  to  be  equally  divided  between 
his  three  daughters  and  his  son;  with  a  proviso  that,  in  case  of  the 
death  of  any  without  leaving  issue  **  the  dying  child  or  children's 
share  or  shares  "  should  go  over  to  and  be  divided  among  the  survivors ; 
followed  by  a  clause  that  any  or  either  of  his  said  children  who  should 
dispute  his  will  should  have  no  benefit  from  anything  therein  contained, 
but  the  share  or  shares  therein  before  given  to  him,  her,  or  them  should 
go  to  the  others. 

B.  enters  on  the  leasehold  given  her  by  the  will,  and,  after  the 
expiration  of  the  three  lives,  but  during  the  twenty-one  years  which 
commenced  on  the  death  of  the  survivor,  obtains  a  renewal.  She  then 
dies,  after  the  expiration  of  the  twenty-one  years,  without  issue, 
having  by  her  will  given  the  premises  to  J.  J.  **  for  all  her  estate 
and  interest  therein."  On  her  death,  S.,  the  only  surviving  child  of 
the  testator,  enters  by  virtue  of  the  proviso  in  his  wiU.  J.  J.  brings 
ejectment  and  recovers  possession;  and  afterwards  purchases  the 
reversion  in  fee,  for  which  the  option  is  given  him,  as  tenant  of  the 
premises,  by  the  Corporation. 

Held,  that  the  proviso  in  the  will,  with  reference  to  the  subsequent 
clause,  extended  to  all  the  interests  taken  by  the  children  under  the 
will,  and  was  not  confined  to  the  residue  only ;  the  meaning  of  the 
word  shares  being  explained  by  that  subsequent  clause. 

Held,  also,  that  the  renewed  lease  was  purchased  by  B.  as  trustee  of 
the  term,  and  went  over  to  S.  upon  her  death  without  issue. 

But,  with  respect  to  the  reversion  in  fee,  it  was  farther  held,  that 
J.  J.  was  a  purchaser  thereof  for  his  own  benefit,  there  not  being 
enough  in  the  case  to  extend  to  it  the  principle  upon  which  the 
renewed  lease  was  held  to  be  taken  for  the  benefit  of  those  in  remainder. 

Egbert  Johnson,  being  possessed  of  certain  messuages  and 
premises  at  Liverpool,  under  a  lease  from  the  Mayor  and  Cor- 
poration, for  the  lives  of  *himself  and  two  other  persons  and  the  [  *^^s  ] 
life  of  the  survivor,  and  for  a  term  of  twenty-one  years  expectant 
on  the  death  of  the  survivor,  made  his  will,  by  which,  after 
devising  certain  other  estates  to  his  son  Thomas  Johnson  (subject 
to    certain  annuities,)   he  gave  and  devised  the  premises  in 

*  S<je  Randall  v.  Bussell,  ante,  p.  26  Ch.  D.  590,  53  L.  J.  Ch.  689,  51 

oS;    ahK)  Aberdeen  Town  Council  v.  L.  T.  87,  in  both  of  which  cases  this 

Aberdeen  University  (1877)  2  App.  Ca.  decision  is  discussed. — 0.  A.  S. 
M4,  and  Lord  Bandagh^s  will  (1834) 
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Habdman    question  to  his  daughter  Betty  Johnson,   her  executors,   &c. 

Johnson,  during  all  his  term  and  interest  therein.  He  then  gave  another 
leasehold  estate  to  his  daughter  Ellen,  her  executors,  &c.  for 
and  during  all  his  term  and  interest  therein ;  the  reversion  of 
certain  other  estates  (subject  to  a  term  of  years  subsisting  therein) 
to  his  two  daughters,  Betty  and  Ellen,  their  heirs  and  assigns  for 
ever,  as  tenants  in  common ;  the  reversion  of  other  premises,  also 
on  lease,  to  his  daughter  Sarah ;  his  household  goods,  furniture,  &c. 
to  his  wife,  during  her  widowhood,  and,  upon  her  death  or  second 
marriage,  to  be  divided  among  his  three  daughters,  or  such  of 
them  as  should  be  then  living;  and  the  residue  of  all  his  estates, 
real  and  personal,  to  his  said  son  and  daughters,  their  heirs, 
executors,  &c.  to  be  equally  divided ;  with  a  proviso,  "  that  in 
case  any  of  his  said  children  should  die  without  issue  living  at 
his  or  her  disease,  the  dying  child  or  children's  share  or  shares 
of  his  said  estate  therein  before  respectively  given  to  him,  her, 
or  them,  should  go  to  and  be  equally  divided  among  the  survivors 
or  survivor,  their,  his,  or  her  heirs,  executors,  &c. ; "  and  he 
thereby  directed  that,  if  any  of  his  said  children  should  cause 
any  differences,  disputes,  or  lawsuits,  to  be  had  or  brought 
touching  any  matter  or  thing  in  his  will  contained,  with  intent 
to  alter  the  plain  sense,  true  intent,  or  meaning  thereof,  or 
should  refuse  to  comply  with  the  same,  then  and  in  such  case, 
such  of  his  said  children  as  should  cause  such  differences  should 
have  no  benefit  or  advantage  from  any  thing  in  his  said  will, 
but  the  share  or  shares  therein  before  given  to  him,  her,  or 

f  *349  ]  them,  should  go  to  the  others  of  his  said  children ;  ♦and  he 
thereby  appointed  his  said  wife  and  son,  and  his  daughter  Ellen, 
executors  of  his  will. 

The  testator  died  on  the  20th  of  April,  1760,  leaving  his  son 
Thomas  his  heir  at  law,  and  his  three  daughters  named  in  the 
will ;  and  after  his  death  Betty  Johnson  entered  into  the  posses- 
sion of  the  corporation   lands  devised  to  her,  and  continued 
possessed  thereof  till  her  death.     In  1769,  the  last  of  the  three 
lives    for  which    the    same  were    holden  expired,   whereupon 
the  term  of  twenty-one  years  expectant  on  the  death  of   the 
survivor  commenced ;  and,  in  the  month  of  December  of  that 
year,  Betty  Johnson  obtained  a  renewal  of  the  lease  for    the 
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lives  of  herself  and  of  two  other  persons,  and  twenty-one  years     Hardman 
expectant  on  the  death  of  the  survivor.  Johnson. 

Thomas  Johnson  (the  son  of  the  testator)  died  in  the  life-time 
of  Betty,  leaving  a  son,  John,  (the  defendant,)  his  heir  at  law, 
and  heir  at  law  of  the  testator.  Ellen  survived  Thomas,  and 
also  died  in  the  life-time  of  Betty,  without  issue  and  unmarried. 
In  1764,  Sarah  married  Richard  Hardman  the  plaintiff. 

Betty  Johnson  died  in  1798,  without  issue  and  unmarried, 
leaving  her  nephew  the  defendant  John  Johnson,  her  heir  at  law, 
and  Sarah  (the  plaintiiOTs  wife)  the  only  remaining  child  of  the 
testator,  her  surviving,  having  first  made  her  will,  whereby  she 
gave  the  premises  in  question  to  the  defendant  John  Johnson, 
his  executors,  &c.  for  all  her  estate  and  interest  therein  (subject 
to  the  payment  of  debts  and  legacies  in  case  the  residue  of  her 
estate  should  be  insufi&cient  for  that  purpose) ;  and  appointed 
the  said  defendant,  and  Bichard  Hardman  (the  plaintiff),  her 
executors. 

Upon  the  death  of  Betty  Johnson  without  issue  and  un- 
married as  aforesaid,  the  plaintiff  and  his  wife  entered  *into  [  ♦350  ] 
possession  of  the  premises  in  question,  notwithstanding  her  will, 
claiming  to  be  entitled  under  the  will  of  the  testator  by  the 
plaintiff's  wife  having  survived  all  the  other  children  of  the 
testator.  In  1800,  the  defendant  John  Johnson  brought  an 
ejectment,  on  which  he  recovered  possession  of  the  premises ; 
the  Court  of  K.  B.  being  of  opinion  that,  Betty  Johnson  having 
procured  such  renewed  lease  of  the  premises,  the  same  passed 
by  her  will ;  and,  since  taking  possession,  he  had  bought  the 
reversion  of  the  same  premises  by  virtue  of  an  option  granted 
him  by  the  Corporation,  as  the  person  appearing  to  be  entitled 
to  the  lease  thereof.  The  plaintiff's  wife  died  in  the  same  year, 
1800,  leaving  the  plaintiff  her  husband  (who  had  taken  adminis- 
tration) and  Richard  Hardman  the  younger,  her  eldest  son  and 
heir  at  law.  This  Richard  Hardman  had  become  bankrupt,  and 
the  other  defendants  were  his  assignees. 

The  bill,  stating  these  facts,  insisted  that,  the  defendant 
Johnson  having  purchased  the  reversion  under  such  circum- 
stances, the  plaintiff  ought  to  be  held  entitled  to  the  benefit  of 
the  purchase;  offering  to  pay  the  money  for  the  same;  charging 

B.B, ^VOL.  XVII.  H 
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Habdm AN  also  that  Betty  Johnson  took  the  new  lease  of  December,  1769, 
Johnson  subject  in  equity  to  the  same  conditions,  limitations,  and  pro- 
visoes, as  the  original  lease  was  made  subject  to  by  the  will  of 
the  testator;  and  therefore  prayed,  that  the  defendant  John 
Johnson  might  be  decreed  to  convey  the  premises  comprised  in 
the  deed  of  the  15th  of  December,  1769,  to  the  plaintiff  and  his 
heirs  for  ever,  and  to  deliver  up  possession  thereof,  and  also  to 
convey  to  the  plaintiff  the  reversion  in  fee  expectant  on  the 
determination  of  the  last-mentioned  grant,  and  to  account  for, 
and  pay  over  to  the  plaintiff  the  rents  and  profits  during  the 
[  *S6i  ]  time  he  had  been  in  possession  or  receipt  thereof ;  *the  plaintiff 
offering  to  pay  him  such  part  of  the  fine  for  renewal  (if  any)  as 
he  should  appear  to  be  entitled  to,  and  also  the  purchase  money 
for  the  reversion,  with  interest,  in  case  it  should  appear  that 
that  purchase  money  was  not  a  distinct  sum  from  the  purchase 
money  of  the  other  premises  purchased  by  him  ;  and  a  reference 
to  the  Master  to  ascertain  and  state  what  was  the  value  of  the 
reversion  at  the  time  of  the  purchase,  and  what  ought  to  be 
paid  to  the  defendant  by  the  plaintiff  in  respect  thereof. 

The  defendant,  by  his  answer,  insisted  that  the  clause  of 
survivorship  was  confined  to  the  residue ;  which,  by  the  clause 
immediately  preceding,  was  given  to  all  the  children,  equally  to 
be  divided  among  them.  That  the  premises  in  question  were 
devised  to  Betty  Johnson,  absolutely,  for  all  the  testator's  interest 
therein,  which  interest  expired  long  before  her  death,  and  she 
afterwards,  to  the  time  of  her  death,  continued  in  possession 
under  the  new  lease  granted  her  by  the  Corporation  and  pur- 
chased with  her  own  money.  That,  in  the  trial  of  ejectment, 
the  merits  of  the  case  had  been  solemnly  argued.  He  further 
said,  that  he  had  purchased  the  reversion  for  a  valuable  con- 
sideration, together  with  otlier  lands  adjoining,  without  dis- 
tinction, under  the  same  contract. 

Bell  and  Parker,  for  the  plaintiff. 

Sir  S.  RomiUy,  and  Home,  for  the  defendant. 

The  Master  of  the  Eolls,  on  the  first  question,  (viz.  whether 
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the  proviso  in  the  will  of  Robert  Johnson  referred  to,  and  con-     Habdman 

trolled,  the  former  specific  bequests  or  alluded  only  to  the  gift      Johnson. 

of  the  residue  immediately  preceding  it,)  observed  that  the  word 

'* shares"  ("the  *dying  children's  shares  of  his  said  estates")       [*352] 

■was  more  applicable  to  property  given  generally  than  to  what 

was  specific,  viz.  the  distinct  portions  before  given  to  all  the 

children ;  but  that  the  question  must  always  be,  in  what  sense 

it  was  used  in  the  particular  instance ; — that  here  it  might  be 

doubtful,  on  the  first  clause,  what  was  actually  meant,  but  that 

which  followed,  excluding  from  all  benefit  or  advantage  under 

his  will  such  of  his  children  as  should  dispute  it,  and  directing 

that  their  "  shares  "  should  go  over  to  the  others,  made  it  clear 

that,  in  using  the  word,  he  had  reference  to  every  bequest  under 

that  will. 

As  to  the  other  question,  he  said  it  was  (as  far  as  respected 
the  reversion  purchased  by  the  defendant)  a  new  one ;  but  he 
should  hesitate  a  good  deal  before  he  refused  to  apply  to  it  the 
principle  which  had  been  established  as  to  the  renewal  of  a 
lease  ;  and  that  it  would  be  dangerous  to  allow  the  trustee  of  a 
term  to  cesort  to  the  owner  of  a  reversion  to  become  a  purchaser 
for  hie  own  benefit ;  for  by  that  means  he  would  debar  his  cestui 
que  trust  of  the  fair  chance  of  renewal,  getting  into  his  own 
hands  the  power  to  grant  a  renewal  or  not  at  his  option.  As 
a  new  point,  his  Honour  said  he  would  take  time  to  consider  it. 

On  a  following  day,  his  Honour  stated  it  to  be  his  opinion, 
that  the  plaintiff  was  entitled  to  the  benefit  of  the  renewed  lease ; 
but  not  to  the  benefit  of  the  purchase  made  by  the  defendant 
of  the  reversion. 
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Eldon,  L.C.  Where  a  trust  is  created  for  religious  worship,  and  it  cannot  be 

[  353  ]  discovered  from  the  deed  creating  the  trust,  what  was  the  nature  of  the 

religious  worship  intended  by  it,  it  must  be  implied  from  the  usage  of  the 
congregation.  But,  if  it  appears  to  have  been  the  founder's  intention, 
although  not  expressed,  that  a  particular  doctrine  should  be  preached, 
it  is  not  in  the  power  of  the  trustees,  or  of  the  congregation,  to  alter  the 
designed  objects  of  the  institution. 

The  Court  may  sanction  the  appointment  of  a  minister  to  a  congregation 
for  a  limited  period,  and  not  for  life,  provided  such  be  the  usage  of  the 
members,  or  the  provisions  of  the  original  trust. 

If  land  or  money  be  properly  given  for  maintaining  "  the  worship  of 
God,"  without  more,  the  Court  will  execute  the  trust  in  favour  of  the 
established  religion.  But,  if  it  be  clearly  expressed,  that  the  purpose 
is  that  of  maintaining  dissenting  doctrines,  so  long  as  they  are  not 
contrary  to  law,  the  Court  will  execute  the  trust  according  to  the  express 
intention.  And  where,  as  ixi  this  case,  the  intention  clearly  appears 
aliunde,  though  not  expressed  in  the  instrument  creating  the  trust,  the 
Court  will  also  carry  the  manifest  design  of  the  founder  into  execution » 
so  far  as  it  is  consistent  with  law. 

It  is  incumbent  on  persons  meaning  to  create  a  trust  for  charitable 
purposes,  to  make  their  intention  clear  by  the  deed  creating  the  trust ; 
and,  if  it  is  not  so,  the  Court  has  no  other  means  of  carrying  it  into 
execution  than  by  collecting  the  intention  from  inference  and  fair 
presumption. 

Where  two  parties  seeking  the  benefit  of  a  trust  for  charitable  pur* 
poses  differ  as  to  the  mode  of  carrying  it  into  effect,  one  party  being- 
in  support  of  the  original  system,  the  other  for  some  proposed  alteration, 
to  be  made  in  it,  the  leaning  of  the  Court  must  be  to  the  former,  how- 
ever useful  it  may  judge  the  proposed  alteration  to  be. 

[In  this  case  a  dispute  had  arisen  between  the  minister  of  a 
Protestant  dissenting  congregation  and  the  majority  of  a  number 
of  persons  claiming  to  be  trustees  of  the  chapel  or  meeting 
house  who  were  seeking  to  eject  the  minister,  and  who  (it  was 
alleged)  were  endeavouring  to  change  the  doctrinal  principles 
for  the  observance,  teaching  and  support  of  which  the  chapel  was 
originally  founded.  The  minister  as  plaintiff  applied  for  an 
injunction.  The  case  is  reported  at  great  length  and  is  chiefly, 
important  as  containing  Lord  Eldon's  views  as  to  the  regulation 
of  religious  trusts,  by  the  Court  of  Chancery.  These  views  were 
afterwards  confirmed  and  settled  by  the  House  of  Lords  in  Shore 
t  Attorney-General  v.  St.  John's  45  L.  J.  Ch.  420,  34  L.  T.  N.  S. 
Hospital,  Bath  (1876)  2  Ch.  D.  554,      663. 
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V.  nihon,  9  CI.  &  Pin.  356,  and  it  is  thought  sufficient  to 
confine  this  report  to  the  following  passages  selected  from 
Lord  Eldon's  judgment:  The  Lord  Chancellor  in  the  course 
of  his  judgment  said  :] 

Where  an  institution  exists  for  the  purpose  of  religious  worship, 
and  it  cannot  be  discovered  from  the  deed  declaring  the  trust 
what  form  or  species  of  religious  worship  was  intended,  the  Court 
can  find  no  other  means  of  deciding  the  question,  than  through 
the  medium  of  an  inquiry  into  what  has  been  the  usage  of  the 
congregation  in  respect  to  it ;  and,  if  the  usage  turns  out  upon 
inquiry  to  be  such  as  can  be  supported,  I  take  it  to  be  the  duty 
of  the  Court  to  administer  the  trust  in  such  a  manner  as  best  to 
establish  the  usage,  considering  it  as  a  matter  of  implied  contract 
between  the  members  of  that  congregation.  But  if,  on  the  other 
hand,  it  turns  out — (and  I  think  that  this  point  was  settled  in 
a  case  which  lately  came  before  the  House  of  Lords  by  way  of 
appeal  out  of  Scotland — )  that  the  institution  was  established  for 
the  express  purpose  of  such  form  of  religious  worship,  or  the 
teaching  of  such  particular  doctrines,  as  the  founder  has  thought 
most  conformable  to  the  principles  of  the  Christian  religion,  I 
do  not  apprehend  that  it  is  in  the  power  of  individuals,  having 
the  management  of  that  institution,  at  any  time  to  alter  the 
purpose  for  which  it  was  founded,  or  to  say  to  the  remaining 
members,  "We  have  changed  our  opinions — and  you,  who 
assemble  in  this  place  for  the  purpose  of  hearing  the  doctrines, 
and  joining  in  the  worship,  prescribed  by  the  founder,  shall  no 
longer  enjoy  the  benefit  he  intended  for  you  unless  you  conform 
to  the  alteration  which  has  taken  place  in  our  opinions.**  In 
such  a  case,  therefore,  I  apprehend — considering  it  as  settled  by 
the  authority  of  that  I  have  already  referred  to — that,  where  a 
congregation  become  dissentient  among  themselves,  the  nature 
of  the  original  institution  must  alone  be  looked  to,  as  the  guide 
for  the  decision  of  the  Court — and  that,  *to  refer  to  any  other 
criterion — as  to  the  sense  of  the  existing  majority, — would 
be  to  make  a  new  institution,  which  is  altogether  beyond  the 
reach,  and  inconsistent  with  the  duties  and  character,  of  this 
Court. 

In  this  view  of  the  case,  it  is  of  the  first  importance  to  see 
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what  the  record  tefore  the  Court  says  upon  the  subject  of  the 
original  institution.  Without  entering  into  what  may  be  the 
effect  of  the  late  statute  repealing  several  then  existing  laws  on 
the  subject.  *  *  What  I  have  now  to  enquire  is,  whether  the 
deed  creating  the  trust  does,  or  does  not,  upon  the  face  of  it, 
(regard  being  had  to  that  which  the  Toleration  Act  at  the  time 
of  its  execution  permitted,  or  forbade,  with  respect  to  doctrine — > 
bear  a  decided  manifestation  that  the  doctrines  intended  by  that 
deed  to  be  inculcated  in  this  chapel  were  Trinitarian  ?  Because,, 
if  that  were  originally  the  case,  and  if  any  number  of  the 
trustees  are  now  seeking  to  fasten  on  this  institution  the  pro* 
mulgation  of  doctrines  contrary  to  those  which,  it  is  thus  mani- 
fest, were  intended  by  the  founders,  I  apprehend  that  they  are 
seeking  to  do  that  which  they  have  no  power  to  do,  and  which 
neither  they,  nor  all  the  other  members  of  the  congregation,  can 
call  upon  a  single  remaining  trustee  to  effectuate.  In  this  view 
of  the  case,  also,  supposing  even  that,  at  the  time  of  the  estab- 
lishment of  this  institution,  it  had  been  legal  to  impugn  the 
doctrine  of  the  *Trinity,  yet  if  the  institution  had  been  estab- 
lished for  Trinitarian  purposes,  it  could  not  now  be  converted  ta 
uses  which  are  anti-Trinitarian.  For  (meaning,  however,  to  speak 
with  all  due  reverence  on  such  a  subject)  to  allow  such  a  conver- 
sion, would  be  to  allow  a  trust  for  the  benefit  of  A.  to  be  diverted 
to  the  benefit  of  B.  And  the  question  then  resolves  itself  into 
this — whether  such  a  conversion,  in  the  case  of  a  trust,  can 
possibly  be  supported.  If,  therefore,  this  appears,  on  the  face  of 
the  deeds,  to  be  the  nature  of  the  present  case — as  I  am  inclined 
to  believe  it  does — it  disposes  of  the  question  ;  affording  a  short 
and  direct  reason  for  not  refusing  the  interference  of  the  Court. 

I  am  fully  aware  of  the  importance,  with  a  view  to  conciliation, 
and  abating  the  heat  with  which  I  am  sorry  to  see  controversiea 
of  this  sort  generally  carried  on,  that  a  final  determination 
should  speedily  be  made ;  but  at  the  same  time,  if  deeds  have 
been  framed  with  so  little  in  them  that  leads  to  a  right  under- 
standing of  the  objects  they  had  in  view,  it  is  impossible  that  the 
Court  should  decide  without  a  previous  inquiry,  which,  accord- 
ing to  the  necessary  course  of  business,  must  greatly  postpone 
the  decision.    And  this,  though  it  may  be  lamented,  is  not  the 
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fault  of  the  Court,  but  the  fault  of  the  parties  by  whom  the  trusts 
were  originally  constituted. 

With  respect  to  the  choice  of  the  minister — regard  being  had 
to  the  circumstance  that  this  is  the  case  of  a  Protestant  dissent- 
ing minister— I  am  not  sufficiently  acquainted  with  the  principles 
upon  which  these  congregations  usually  act,  to  say  much  upon 
that  subject,  without  more  information  than  has  yet  been  com- 
municated to  me.  It  may  be  according  to  general  usage,  among 
certain  classes  of  persons  dissenting  *from  the  Establishment,  to 
appoint  their  ministers  for  limited  periods,  or  to  make  them 
removable  at  pleasure  ;  and,  although  a  court  of  equity  may  not 
be  disposed  to  struggle  hard  in  support  of  such  a  plan,  yet,  were 
the  Court  to  find  such  a  plan  established,  I  know  of  no  principle 
upon  which  the  Court  would  not  be  bound,  if  called  upon  for  the 
purpose,  to  carry  it  into  effect.  The  policy  of  the  Established 
Church  has  been,  by  giving  the  minister  an  estate  for  life  in  his 
office,  to  render  him  (in  a  certain  degree)  independent  of  his  con- 
gregation. But  I  do  not  see  how  this  policy  can  be  extended  so 
as  to  govern  the  decision  of  the  Court  in  a  case  of  this  nature, 
where  the  trust  which  the  Court  is  called  upon  to  establish  is 
otherwise  constituted. 

So  again,  with  respect  to  those  in  whom  resides  the  right  of 
election,  I  apprehend  that  here  also  the  Court  must  not  be 
governed  altogether  by  what  it  finds  on  inquiry  to  have  been  the 
established  usage.  On  this  subject  various  statements  have  been 
made  in  the  present  case,  but  the  deeds  are  silent.  At  the  same 
time,  however,  that  I  am  fully  aware  of  the  difficulties  the  Court 
has  to  encounter  in  executing  a  trust  of  this  kind,  I  also  know 
that  it  is  the  duty  of  the  Court  to  struggle  with  them ;  and  I 
shall  endeavour  to  execute  the  trust  as  well  as  I  can.  But,  while 
so  many  points  are  unascertained,  it  is  impossible  to  come  to  any 
right  decision — it  is  impossible  for  the  Court  to  execute  any 
trust  until  it  knows  who  are  the  persons  in  whom  it  is  vested, 
and  what  are  its  objects. 
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There  is  quite  sufficient  of  allegation  in  the  information  to 
shew  that  it  was  a  body  of  Protestant  dissenters  who  established 
his  meeting-house,  in  order  to  have  preached  in  it  the  religious 


[409] 


104 


1817.     CH.    8  MEEIVALE,  409—410. 


lR.R. 


Attokney- 
Gekeral 

V. 

Peabsok. 


[  *410  ] 


doctrines  to  which  they  were  attached ;   and,  more  especially,  if 
it  cannot  be  said  for  the  express  purpose  of  inculcating  the 
doctrines  of  the  Trinity,  yet  that  they  were  dissenters  entertain- 
ing such  a  class  of  opinions,  as  that  the  doctrine  of  Unitarianism 
would  be  directly  at  variance  with  their  purpose  in  founding  this 
meeting-house.    I  observe  upon  this  particularly  ;  because  I  take 
it  that,  if  land  or  money  were  given  (in  such  a  way  as  would  be 
legal  notwithstanding  the  statutes  concerning  dispositions  to 
charitable  uses)  for  the  purpose  of  building  a  church  or  a  house, 
or  otherwise  for  the  maintaining  and  propagating  the  worship  of 
God,  and  if  there  were  nothing  more  precise  in  the  case,  this 
Court  would  execute  such  a  trust,  by  making  it  a  provision  for 
maintaining  and  propagating  the  established   religion   of  the 
country.     It  is  also  clearly  settled  that,   if  a  fund,   real   or 
personal,  be  given  in  such  a  way  that  the  purpose  be  clearly 
expressed  to  be  that  of  maintaining  a  society  of  Protestant 
dissenters — promoting  no  doctrines  contrary  to  *law,  although 
such  as  may  be  at  variance  with  the  doctrines  of  the  established 
religion, —  it  is  then  the  duty  of  this  Court  to  carry  such  a  trust 
as  that  into  execution,  and  to  administer  it  according  to  the 
intent  of  the  founders.     In  this  case,  it  is  impossible  to  doubt 
that  the  trust  was  originally  created  for  the  purpose  of  maintain- 
ing a  Protestant  dissenting  institution  ;    and  it  would  be  doing 
violence  to  the  intention  of  the  parties  to  these  deeds  to  say, 
that,  the  worship  and  service  of  God  being  the  object  expressed 
by  them,  the  trust  must  be  administered  in  such  a  way  as  to 
maintain  the  religion  of  the  Established  Church.     Nevertheless, 
I  take  it  from  the  experience  of  many  years  in  this  Court,  that, 
if  any  body  of  persons  mean  to  create  a  trust  of  land,  or  money, 
in  such  a  manner  as  to  render  the  gift  effectual,  and  to  call  upon 
this  Court  to  administer  it  according  to  the  intent  of  the  founda- 
tion, whether  that  trust  has  religion  for  its  object  or  not,  it  is 
incumbent  on  them,  in  the  instrument  by  which  they  endeavour 
to  create  that  trust,  to  let  the  Court  know  enough  of  the  nature 
of  the  trust  to  enable  the  Court  to  execute  it ;    and  therefore, 
where  a  body  of  Protestant  dissenters  have  established  a  trust 
without  any  precise  definition  of  the  object  or  mode  of  worship, 
I  know  no  means  the  Court  has  of  ascertaining  it,  except  by 
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looking  to  what  has  passed,  and  thereby  collecting  what  may,  by 
fair  inference,  be  presumed  to  have  been  the  intention  of  the 
foanders.  From  this  deed,  I  can  collect  that  the  founders  were 
Protestant  dissenters,  and  thence  presume  that  their  object  was 
the  maintenance  of  Protestant  dissenting  worship ;  but  I  have 
nothing  to  inform  me  what  species  of  doctrine  this  institution 
was  intended  to  maintain,  except  as  I  may  be  able  to  infer  from 
some  of  the  clauses  of  the  deed,  and  particularly  from  that 
clause  which  alludes  to  the  possibility  of  the  future  prohibition 
bj  law  of  the  worship  thereby  intended  to  be  established,  and 
also  from  that  *which  relates  to  the  binding  effect  of  orders  to  be 
made  by  a  majority  of  the  trustees,  upon  matters  relating  to  the 
meeting-house  only  ;  from  which  it  should  appear,  both  that  the 
founder  meant  to  establish  an  institution  which  was  not  then 
contrary  to  law,  and  that  they  did  not  mean  to  invest  in  the 
trustees,  or  the  major  part  of  them,  any  right  to  vary  the 
sj-stem  or  plan  of  doctrinal  teaching  which  was  to  be  maintained 
in  this  meeting-house  according  to  their  own  discretion.  *  *  * 
Now,  where  a  clergyman  is  presented  to  a  living  in  the  Church 
of  England,  we  know  the  duties  committed  to  him,  and  the 
grounds  upon  which  he  is  bound  to  execute  those  duties  ;  but,  as 
the  justice  of  this  country  has,  for  the  ease  of  men*s  consciences, 
permitted  them  to  secede  from  the  Established  Church,  and  to 
form  religious  institutions  for  themselves,  to  a  certain  extent,  it 
has  become  the  duty  of  this  Court,  and  others  of  a  like  nature, 
to  enforce  the  execution  of  trusts  for  such  institutions,  and  to 
give  the  parties  who  are  trustees  that  relief  which  the  Legisla- 
ture meant  they  should  have.  It  is  necessary,  therefore,  to  look 
to  the  instruments,  to  know  what  are  the  trusts  which  the  Court 
is  called  upon  "^to  enforce  the  execution  of ;  and,  if  the  parties 
themselves  do  not  give  the  information  which  is  requisite,  it  is  in 
vain  to  look  for  a  prompt  decision  with  reference  to  the  point  in 
controversy ;  because,  till  inquiry  has  been  made  as  to  the 
nature  of  the  trusts,  a  Judge  must  remain  in  ignorance  of  the 
duty  he  has  to  perform.  Where,  then,  a  charitable  institution 
of  this  kind  is  founded — or,  say  it  were  for  a  civil  purpose,  that 
we  may  the  more  temperately  discuss  the  subject — I  apprehend 
then,  that  where  a  man  gives  his  money  to  such  an  institution 
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Oknebal 

V. 

Peabsok. 
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for  a  civil  purpose,  one  of  the  duties  of  this  Court  is  to  take  care 
that  those  who  have  the  management  of  it  shall  apply  it  to  no  other 
purpose  so  long  as  it  is  capable  of  being  applied  according  to  the 
original  intention.  And  if,  upon  enquiry,  it  shall  be  found  that 
in  this  case  the  land  was  originally  given,  and  the  money  origi- 
nally subscribed,  for  the  purpose  of  forming  an  institution  such 
as  the  Attorney 'General  in  his  information  has  alleged  that  this 
institution  should  be,  then  those  who  object  to  any  change  in 
the  institution  from  its  original  purposes  are  not  guilty  of  depart- 
ing from  the  institution,  but  are  only  doing  their  duty  in 
endeavouring  to  prevent  such  a  departure  from  the  purposes  of 
the  institution  in  others ;  and,  if  the  allegation  is,  that  there  has 
been  such  an  alteration  of  sentiments  on  the  part  of  the  congre- 
gation, they  certainly  do  throw  great  diflBculties  in  the  way  of 
the  Court's  carrying  the  trusts  into  execution  in  any  manner 
whatever. 

I  must  here  again  advert  to  the  principle  which  was,  I  think, 
settled  in  the  case  to  which  I  referred  the  other  day  as  having 
come  before  the  House  of  Lords  on  an  appeal  from  Scotland — 
viz.  that  if  any  persons  seeking  the  benefit  of  a  trust  for  charit- 
able purposes  should  incline  to  the  adoption  of  a  different 
system  from  that  which  was  intended  by  the  original  donors  and 
founders ;  *and  if  others  of  those  who  are  interested  think 
proper  to  adhere  to  the  original  system,  the  leaning  of  the  Court 
must  be  to  support  those  adhering  to  the  original  system,  and 
not  to  sacrifice  the  original  system  to  any  change  of  sentiment  in 
the  persons  seeking  alteration,  however  commendable  that  pro- 
posed alteration  may  be.  Upon  these  grounds,  I  have  nothing 
at  all  to  do  with  the  merits  of  the  original  system,  as  it  is  the 
right  of  those  who  founded  this  meeting-house,  and  who  gave 
their  money  and  land  for  its  establishment,  to  have  the  truste 
continued  as  was  at  first  intended.  It  is  necessary,  therefore,  to 
make  enquiries  as  to  what  was  the  nature  of  that  original 
system  ;  and  in  the  mean  time,  it  is  perfectly  absurd  that  any 
ejectment  should  be  going  on. 


[420] 


[The  following  enquiries  were  accordingly  directed  :] 

''Let  the  Master  enquire  what  was  the  nature  and  particular 
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object  (with  respect  to  worship  and  doctrine)  for  the  observance, 
teaching,  and  support  of  which,  each  and  every  of  the  said 
charitable  funds  or  estates  respectively  were  or  was  created  or 
raised,  distinguishing  when  and  by  whom  the  same  were  or  was 
respectively  created  ;  and  let  the  said  Master  enquire  and  state, 
Jcc,  the  usage  of  Protestant  dissenters  as  to  the  election  of  their 
ministers,  and  the  duration  of  their  office  as  such,  and  particu- 
larly whether  any  agreement  or  understanding  was  entered  into 
*  *  touching  the  duration  of  the  ministry  of  the  said  John 
Steward  in  the  said  meeting-house,  &c." 


Attobkei 
Genbbal 

V. 
PEAB80N. 


WITHEK    V.    THE    DEAN    and    CHAPTER    of 
WINCHESTER,  t 

(3  Merivale,  421—429.) 

In  an  ecclesiastical  lease  under  a  reservation  of  timber  for  ecclesiastical 
repairs,  the  lessors  are  (apparently)  not  bound  to  use  the  identical 
timber,  but  may  cut  as  much  timber  as  would  suffice  for  the  necessary 
repairs  and  dispose  of  the  same. 

Waste  by  ecclesiastical  persons  how  restrained. 

The  actual  decision  in  this  case  turned  partly  upon  disputed 
t&cis  and  partly  upon  the  construction  of  a  special  covenant  in  a 
lease  of  property  to  the  plaintiff  by  the  Dean  and  Chapter  of 
Winchester,  which  lease  contained  a  reservation  of  timber  and  a 
covenant  by  the  lessors  not  to  sell  or  take  any  timber  on  certain 
specified  parts  of  the  premises  except  for  the  necessary  building, 
repairing,  upholding,  and  amending  of  Winchester  Cathedral  and 
the  church  buildings  thereto  belonging. 

Upon  motion  by  the  defendants  to  dissolve  an  injunction 
obtained  by  the  plaintiff  restraining  them  from  cutting  timber 
on  the  specified  premises 

The  Lobd  Chancellor: 

If  the  Dean  and  Chapter  want  the  whole  of  the  timber  *on 
the  premises  in  question,  for  the  purposes  of  repairs,  there  can 
be  no  doubt,  independently  of  the  covenant,  that  they  would  be 
justified  in  insisting  that  the  whole  shall  be  so  applied.      Unless 

t  S&werhy  v.  Fryer  (1869)  L.  E.  8  Eq.  417,  422,  38  L.  J.  Ch.  617. 


1817. 
July  22. 

Eldon,  L.C. 
[421] 


[•427  J 
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Wither  the  interests  of  Deans  and  Chapters  are  capable  of  being  distin- 
Dkan,  &c.  guished  from  those  of  other  ecclesiastical  bodies  in  some  respect 
^^  ^teb!^^^  which  I  am  unable  to  discern,  they  have  this  limited  right  to 
the  timber  without  any  special  provision.  I  concur  in  the 
remark  of  Lord  Ch.  J.  Eyre  in  Jefferson  v.  the  Bishop  ofDurliam,^ 
on  the  good  effect  which  is  likely  to  result  from  the  discussion  of 
such  questions.  And  it  was  by  that  case  settled,  that  as  only 
the  patron  can  prevent  a  rector  or  vicar,  so  a  Bishop  cannot  be 
prevented  otherwise  than  by  prohibition,  or  by  injunction  at  the 
suit  of  the  Crown,  by  its  Attorney-General,  from  exercisng  the 
right  in  question.!  The  case  of  Mosely  v.  Knight  §  decides  that 
the  patron  has  the  same  right  against  a  rector,  which  the  Crown, 
or  the  Metropolitan,  may  exercise  in  the  case  of  a  Bishop. 
There,  too.  Lord  Hardwickb  expressly  declares,  (if  his  words  are 
rightly  reported,)  that  parsons  may  not  only  fell  timber  or  dig 
stone  to  repair,  but  that  they  have  been  indulged  in  selling  such 
timber  or  stone,  where  the  money  has  been  applied  in  repairs. 
[  *428  ]  Whether  it  might  be  proper,  *in  this  case,  for  the  Court  to 
interfere  by  injunction,  if  an  application  were  made  by  a  party 
having  a  right  to  apply  to  the  Court  for  such  purpose,  it  is  not 
for  me  now  to  determine  ;  and  I  shall  only  observe  this  singu- 
larity in  the  case,  that,  supposing  the  representations  made  by 
the  defendants  to  be  correct,  that  the  whole  of  the  timber  is 
necessary  to  be  cut  down  for  the  purpose  of  repairs,  there  would 
be  no  timber  left  for  the  like  purposes  hereafter. 

Now  it  is  impossible  to  say  that  a  tenant  holding  under  a  par- 
ticular agreement  is  not,  with  respect  to  the  right  of  the  ecclesi- 
astical person  (his  landlord),  to  cut  for  the  purpose  of  repairs,  an 
uninterested  stranger  except  so  far  as  he  may  have  derived  any 
right  or  interest  under  or  by  virtue  of  his  agreement.     He  can 

+  1  Bos.  &  P.  1£0,  129.  ciseof  a  discretionary  power  residing 

X  **  The  Crown    has    its  officers,  in  the  Court,  but  that  neither  on 

whose  duty  it  is  to  watch  over  its  principle  nor  on  precedent  are  "ve 

interests.      The    Metropolitan    may  warranted  in  granting  this  prohibi- 

proceed  against  the  Bishop  for  dila-  tion  at  the  iustance  of  a  stranger." 

pidation.     The  officers  of  the  Crown,  —Heath,  J.  in  Jefferson  v.  Bishop 

and  the  Metropolitan,  may  exercise  of  Durham,  1  Bos.  &  P.  131. 
their  discretion,  &c.     However,  I  do  §  Amb.  176. 

not  found  my  opinion  on  the  exer- 
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therefore  have  no  title  to  interpose  by  any  restrictions  on  the  Wither 
right  of  his  landlord  except  what  his  agreement  gives  him.  In  devn,&c. 
the  present  case,  the  covenant  must  be  construed  with  reference  ^^  ^^^^^^^ 
to  the  actual  situation  of  the  parties  at  the  time  it  was  entered 
into.  It  has  indeed  been  made  a  point  of  some  controversy 
whether  an  ecclesiastical  person  is  bound  specifically  to  apply 
the  timber  he  has  cut  for  the  purpose  of  repairs  towards  the 
actual  repairs  for  which  it  was  wanted.  If  the  case  referred  to 
be  correctly  reported,  it  was  Lord  Hardwicke's  clear  opinion  that 
ecclesiastical  persons  are  not  so  restricted,  and  I  shall  only  add 
that,  if  it  were  otherwise,  the  obligation  imposed  upon  them 
would  tend  greatly  to  defeat  the  general  intention  of  law,  that 
the  possessions  of  the  Church  shall  constitute  a  fund  for  the 
maintenance  of  the  Church,  if  ecclesiastical  bodies  are  compelled 
in  every  instance  to  apply  the  identical  timber  by  removing  it 
from  the  most  distant  parts  of  the  country  in  which  it  may 
happen  that  their  property  lies.  The  true  meaning  of  the  cove- 
nant could  not  be  to  alter  the  situation  of  *the  parties  as  to  the  f  *^29  ] 
right  intended  to  be  reserved  by  it ;  and  there  is  nothing  in  the 
terms  to  Justify  such  a  construction.  In  every  former  lease,  as 
well  as  the  present,  the  defendants  have  expressly  reserved  to 
themselves  the  same  right  of  cutting. 

I  am  therefore  of  opinion  that  the  plaintiff  in  this  case  has  no 
equity  which  this  Court  has  a  right  to  administer,  or  which 
authorises  me  to  maintain  the  injunction.  I  shall  only  add,  as 
matter  of  general  observation,  which  may  be  applicable  in  the 
present  instance,  that,  if  there  should  ever  happen,  by  cutting 
timber  for  repairs,  not  to  be  enough  left  for  the  purposes  of 
repairs  in  future,  that  would  necessarily  be  a  matter  of  very  bad 

and  serious  consequence. 

Injunction  dissolved,  t 

t  Eeg.  Lib.  B.  1816,  fo.  1360. 
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1817.  KENNEDY  v.   LEE.f 

2f!vf{2%.  (^  Merivale,  411-435. ) 

In  order  to  form  a  contract  by  letter,  of  which  the  Court  will  decree  a 

Eldon,  L.C.  specific  performance,  nothing  more  is  necessary  than  that  the  amount 

[  441  ]  and  nature  of  the  consideration  to  be  paid  on  one  side,  and  received  on 

the  other,  should  be  asceitained,  together  with  a  reasonable  description 
of  the  subject  matter  of  the  contract. 

It  is  the  clearly  established  doctrine  that  the  Court  will  carry  into 
execution  an  agreement  so  constituted. 

The  "goodwill'*  of  a  trade  has  two  distinct  senses,  as  between  a 
continuing  and  a  withdrawing  partner ;  one,  as  it  necessarily  arises  out 
of,  and  is  connected  with,  ownership ;  the  other,  where  it  is  made  matter 
of  contract,  as,  not  to  carry  on  the  same  trade,  or  not  within  a  certain 
distance. 

The  Bill  stated  that,  in  and  for  several  years  before  the  year 
1816,  the  plaintiff  and  defendant  jointly  carried  on  the  trade  or 
business  of  narsery  gardeners  and  seedsmen,  as  partners,  and 
in  the  course  of  the  said  trade  or  business  purchased  with  their 
partnership  monies,  or  otherwise  acquired,  for  the  benefit  of 
their  partnership,  divers  freehold,  copyhold,  and  leasehold  mes- 
suages, gardens,  lands  and  tenements,  and  became  possessed  of  a 
large  stock  in  trade,  and  large  sums  of  money  became  due  to 
them  as  partners,  and  large  sums  of  money  out  of  the  partner- 
ship property  were  expended  in  building  walls,  hot-houses,  green- 
houses, and  other  buildings  and  improvements  on  the  premises  ; 
and  that  they  were  entitled  to  the  said  partnership  effects,  and 
interested  in  the  losses  and"  profits  of  the  said  business,  in  equal 
shares.     That  the  accounts  of  the  partnership  \^ere  usually  taken 
and  settled  about  Midsummer  in  every  year.     That,  in  the  month 
of  April,  1816,  the  plaintiff  gave  to  the  defendant  a  verbal  notice 
of  his  (plaintiff's)  intention  to  dissolve  the  partnership  at  Mid- 
summer then  next  ensuing,  and  the  defendant  verbally  accepted 
I  *U2  ]      such  notice,  whereupon  some  *discussion  took  place  between  the 
plamtiff s  soUcitor  and  the  defendant,  as  to  the  mode  of  dissolving 
the  partnership,  and,  in  the  month  of  October,  1816,  the  defen- 
dant delivered  to  the  plaintiff  a  valuation  made  by  him   (the 
defendant)  of  the  messuages,  &c.,  and  effects  belonging  to  the 

t  Bosaiier  v.    Miller  (1877—8)   3      39  L.  T.  N.  8.  173;  Jones  v.  Danifi. 
App.  Ca.  1124,  1138,  48  L.  J.  Ch.  10,      '94,  2  Ch.  331,  8  R.  Oct.  147. 
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partnership,  whereby  the  partnership  property,  exclusive  of  the  Kennedy 
bonds  and  book  debts,  appeared  to  be  under  the  value  of  lee. 
16,0002. ;  and  at  the  same  time  the  plaintiff  caused  an  estimate 
of  the  same  partnership  property  to  be  delivered  to  the  defendant 
on  his  behalf,  by  which  last-mentioned  estimate  the  same  pro- 
perty appeared  to  be  of  the  value  of  32,000/.  or  thereabouts. 
That  the  defendant  proposed  to  give  to  the  plaintiff  the  sum  of 
8,0002.  for  the  plaintiff's  moiety,  and  the  plaintiff  thereupon 
wrote  and  sent  to  the  defendant  a  letter,  dated  21st  October, 
1816,  as  follows : — "  I  did  not  wish  to  part  with  my  concern  in 
the  nursery  altogether,  until  I  had  seen  my  son  Lewis.  As  I 
received  a  portion  of  the  property  in  hereditary  succession,  I 
considered  I  ought  to  consult  the  rightful  successor  to  the  busi- 
ness, although  the  whole  right  may  rest  with  me  in  the  disposal 
of  it.  We  yesterday  morning  canvassed  the  matter,  and  he  has 
no  objection  to  the  sale  of  it,  but  from  the  low  estimation  you 
seem  to  form  of  the  concern,  which  certainly  has  attained  its 
apex  in  this  line  of  business,  from  the  very  large  sums  and 
sacrifices  which  have  been  expended  and  made  to  promote  this 
end.  Now,  although  the  business  of  the  last  year  did  not 
realize  as  much  as  the  antecedent  ones,  yet,  upon  a  calculation 
of  the  amounts  for  the  last  twelve  years,  the  average  of  receipt 
has  been  upwards  of  1,500Z.  per  annum  each,  and,  upon  an 
average  of  six  years  last,  1,800Z.  per  annum,  besides  the  rent  of 
houses,  taxes,  coals,  &c.,  which  have  been  paid  from  the  joint 
stock,  making  the  sum  in  the  last  six  years  equal  to  2,O0OZ.  per 
annum,  *each,  besides  the  very  great  accumulations  to  the  book-  [  *443  i 
debts,  and  the  large  sums  added  to  the  aggrandizement  of  the 
nursery.  Now,  the  2,000Z.  per  annum  alone,  at  5  per  cent.,  is 
40,000/. ;  but,  put  it  as  acquired  by  business,  and  consequently 
attention  and  labour  required,  say  10/.  per  cent,  clear,  this 
makes  the  value  of  such  a  business  so  producing,  worth  at  least 

^,000/.  upon  the  lowest  average." **  I  must  own,  I  wish  you 

to  have  it  in  preference.  As  to  taking  any  securities  for  part  of 
the  money,  I  have  no  sort  of  objection,  and  that  the  book-debts 
may  be  either  divided  or  collected  by  either  of  us,  as  we  may 
choose,  or  taken  at  a  sum  certain.  If  you  will  have  the  good- 
ness to  put  your  ideas  upon  paper  to  me,  I  shall  be  obliged ;  as, 
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Kennedy     although  unwillingly,  yet  I  come  prepared  to  say,  that  if  you  are 
Lee.        willing,  and  think  so  poorly  of  the  aflFair,  I  will  certainly,  against 
my  inclination,  still  continue  in  business,  by  offering  you  in  cash 
any  sum  in  reason  you  shall  propose  for  its  value,  as  my  son 
thinks  we  perhaps  may  be  able  to  manage  it  together."     That,  in 
reply,  the  defendant  wrote  and  sent  to  the  plaintiff  a  letter  bear- 
ing date  the  23rd  of  October,  1816,  as  follows  :  **  Dear  Sm, —  As 
you  think  the  just  value  of  the  nursery  is  20,000i.,  and  add  that 
you  and  your  son  can  carry  it  on  without  much  diflSculty,  I  will 
readily  sell  you  my  inheritance  of  it  for  10,000/. ;  and,  that  no 
opposition  may  stand  in  the  way  of  your  wishes,  I  will  also  sell 
you  Butterwick  at  its  fair  value.     I  will  also  sell  you  my  garden 
for  what  it  has  cost  me,  the  best  cultivated  spot  in  England  for 
its  size,  and  the  most  productive."     The  bill  then  proceeded  to 
state,  that  Butterwick  and  the  garden  mentioned  in  the  defen- 
dant's letter  were  the  sole  property  of  the  defendant,  and  that 
the  plaintiff  did  not  desire  to  purchase  them,  but  accepted  the 
[  *444  ]       defendant's  offer  to  sell  his  share  in  the  partnership  *property  at 
the  price  of  10,000/.,  and  accordingly,  on  receipt  of  his  letter, 
wrote  to  the  defendant  as  follows,  October  26,  1816 :    "  Dear 
Sir, — Allow  me  to  ask  you  in  what  time  and  manner  you  would 
propose  to  have  the  whole  10,000/.  paid,  as  offered  in  your  last 
letter."     In  reply  to  which,  the  defendant  wrote  and  sent  to  the 
plaintiff  another  letter,  as  follows :    '*  Dear  Sir, — You  know  I 
have  a  large  family,  I  therefore  cannot  be  idle.     As  I  mean  to 
carry  on  business,  I  shall  want  the  cash,  either  to  go  into  part- 
nership, or  to  raise  a  nursery  by  myself.     There  is  no  doing  this 
without  money.      In  regard  to  the   book-debts,   they  may    be 
divided  as  collected  half-yearly,  or  annually,  or  as  fixed  upon. 
The  bonds  may  be  divided."     And  that  thereupon  the  plaintiff 
wrote  again  to  the  defendant  as  follows  :  "  28th  October,  1816. 
Dear  Sir, — I  agree  to  give  you  10,000/.  as  you  mention,   for 
your  moiety  of  all  your  partnership  premises,  stock,  business, 
and  concern,  excepting  our  bonds  and  book-debts,  comprising 
therefore  our  copyhold  called  Swansfield,  our  freehold  at  Felt- 
ham,  our  leasehold  at  Stanwell,  our  various    leaseholds    and 
nurseries  in  the  parish  of  Hammersmith  and  Fulham,  with  all 
the  erections,  buildings,  and  all  green-houses  and  plants  and 
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improvements  made  thereon,  and  all  our  stock  in  trade,  instru-     Kexnedt 
ments  and  utensils,  and  all  other  our  partnership  propertj',         lee. 
except  the  bonds  and  book-debts  as  above  mentioned.    I  am 
prepared  to  pay  the  sum  as  soon  as  the  proper  conveyances  and 
deeds  can  be  made  out,  and  I  would  therefore  beg  you  to  let  me 
have  the  title-deeds  and  papers  concerning  the  premises,  that  my 
solicitor  may  prepare  the  necessary  papers  without  delay.     I 
will  divide  the  bonds,  and  arrange  the  book-debts  with  you,  as 
you  mentioned."    Another  letter  of  the  defendant's  without  date, 
but  supposed  to  be  of  the  same  date  with  the  preceding  letter  of 
the  plaintiffs,  was  also  in  evidence  between  the  *parties,  although       C  **^^  ] 
not  stated  in  the  bill  nor  referred  to  by  the  answer,  viz.  *'  Sir, — 
I  propose  the  following  conditions,  which  I  mean  to  lay  before 
my  friends,  with  your  proposal,  before  I  put  my  name  to  any 
thing,  as  I  have  not  consulted  any  one  yet.     The  partnership  to 
cease  Midsummer,  1817.     The  stock  of  Butterwick  to  be  taken 
by  Mr.  Lee,  according  to  Mr.  Kennedy's  valuation  given  in.    Mr. 
Lee  to  remain  in  his  house  until  he  can  conveniently  remove 
after  Midsummer,  &c.    When  I  have  consulted  my  friends,  you 
shall  hear  further."   The  bill  then  insisting  that  by  the  aforesaid 
letters  a  binding  contract  had  been  made  between  the  plaintiff 
and  defendant  for  the  plaintiff  to  purchase,  and  for  the  defendant 
to  sell,  his  moiety  of  the  partnership  property,  exclusive  of  bonds 
and  book-debts,  at  the  price  of  10,000/.,  prayed  that  the  defen- 
dant might  be  decreed  specifically  to  perform  the  said  contract, 
and  to  convey  and  assign  to  the  plaintiff  all  the  partnership 
property,  exclusive  of  the  bond-debts,  and  book-debts  due  thereto, 
the  plaintiff  being  thereupon  ready  and  willing  to  pay  the  said 
sum  of  10,000Z.  to  the  defendant,  and  that  the  bond-debts  and 
book-debts  might  either  be  collected,  and  the  produce  thereof 
divided  between  the  plaintiff  and  defendant,  or  that  the  same 
might  be  divided,  and  one  moiety  thereof  assigned  to  the  plain- 
tiff, and  the  other  moiety  to  the  defendant ;    and,  in  case  the 
Court  should  be  of  opinion  that  the  contract  ought  not  to  be 
performed,  then  that  the  partnership  might  be  dissolved,  and  the 
accounts  thereof  taken,  and  the  property  sold  and  divided  between 
the  plaintiff  and  defendant;    and  that  in  the  mean  time  the 
defendant  might  be  restrained  from  carrying  on  the  business  of 
R.B. — VOL.  xvn.  I 
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Kennedy     the  partnership,  and  from  acting  as  the  partner  of  the  plaintiff, 
Lee.        and  that  some  proper  person  or  persons  might  be  appointed  to 
manage  and  conduct  the  said  business,  and  to  collect  and  receive 
the  debts  due  to  the  partnership. 
[  4*6  ]  The  defendant  by  his  answer    *    *    admitted  the  valuations 

made  on  each  side,  and  the  correspondence,  alleging  that  he 
never  conceived  himself  to  be  bound  thereby,  but  only  considered 
the  proposals  made  in  the  light  of  a  treaty.     ♦    *    * 

The  questions  in  the  cause  were  first  brought  before  the  C!ourt 
upon  a  motion  by  the  plaintiff  for  a  receiver  and  an  injunction, 
according  to  the  prayer  of  the  bill.  His  Lordship,  after  hearing 
the  counsel  on  both  sides,  requested  to  be  informed  if  the  parties 
were  willing  that  the  cause  should  be  considered  as  having  come 
on  to  be  heard  on  bill  and  answer ;  and,  the  parties  having  inti- 
mated their  consent  that  it  should  be  so  considered,  the  motion 
stood  over  till  the  last  day  of  the  sittings  after  Trinity  Term, 
when  his  Lordship,  after  stating  and  minutely  commenting  upon 
the  terms  of  the  correspondence  between  the  parties,  expressed 
his  opinion  on  the  case,  as  follows : 

[447]       Thb  Lord  Chancellor: 

The  question  is,  whether  this  correspondence,  closing  thus 
with  an  offer,  has  formed  a  binding  contract.  Now,  in  order  to 
form  a  contract  by  letter,  I  apprehend  nothing  more  is  necessary 
than  this  ;  that,  when  one  man  makes  an  offer  to  another  to  sell 
for  so  much,  and  the  other  closes  with  the  terms  of  his  offer, 
there  must  be  a  fair  understanding  on  the  part  of  each,  as  to 
what  is  to  be  the  purchase-money,  and  how  it  is  to  be  paid,  and 
also  a  reasonable  description  of  the  subject  of  the  bargain.  The 
defendant,  Mr.  Lee,  I  am  satisfied,  was  not  aware  of  the  precise 
effect  of  this  correspondence ;  but  I  am  afraid,  be  that  as  it  may, 
if  the  letters  amount  to  a  contract,  so  considered,  that  the  plain- 
tiff has  a  right  to  have  the  contract  specifically  executed.  After 
the  letter  of  the  28th  of  October,  Mr.  Lee  writes  a  letter,  in 
which  he  says  he  will  sign  nothing  until  he  has  consulted  his 
attorney  or  friend.  Then  the  question  is,  whether  this  letter, 
being  actually  signed  by  Lee,  can  be  taken  to  be  a  contract 
already  entered  into  with  Mr.  Kennedy  ?    With  regard  to  that. 
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it  appears  to  me,  when  Lee  makes  an  oflfer  of  selling  his  share    Kennedy 

in  the  nursery  for  10,0002.,  and  also  Butterwick  and  the  garden        lee. 

at  the  sum  which  they  cost  him,  that  10,0002.  was  the  sum 

which  was  asked  for  the  nursery,  independent  of  any  proposal 

for  Butterwick.     Whether  he  took  Butterwick  or  not,  it  was  the 

same  thing ;  but  he  might  take  it  if  he  pleased,  at  the  sum  it 

had  cost  the  defendant.     Kennedy  (the  plaintiff)  then  writes  to 

know,  in  what  time  and  manner  he  would  have  the  money  paid, 

and  he  makes  the  offer  of  10,0002.  if  the  time  and  manner  of  the 

stipulated  payments  should  be  convenient.     Lee  (the  defendant) 

writes  him  back  that  the  time  and  manner  would  be  as  soon  as 

the  title  deeds  were  made  out.     This  then  was  an  agreement  on 

one  side,  and,  if  accepted  by  the  other,  was  binding  on  both, 

although  it  should  turn  out  to  be  a  surprise  on  the  one  or  the 

other.     It  is  binding  on  Lee,  unless  Kennedy,  *in  his  subsequent      [  •iis  ] 

letter  of  the  28th  of  October,  has  gone  beyond  the  fact  in  the 

description  of  the  articles  which  are  really  comprised  under  the 

denomination  of  the  nursery  concern.     If  the  description  of  the 

property  is  correct  in  what  it  points  out  as  being  the  nursery 

concern,  it  appears  to  me  that  this  is  a  binding  agreement 

between  these  parties  ;  but,  if  it  goes  beyond  that,  it  must  so  far 

be  considered  as  a  new  proposition,  and  must  be  treated  as  such ; 

and  then  it  would  be  exceedingly  diflBcult  to  say  it  was  binding. 

In  other  words,  if  the  detail  of  the  subject  in  the  last  letter 

truly  describes  it  as  the  nursery  concern,  I  think  the  bargain  is 

completed  ;  but,  if  that  is  not  an  accurate  view  of  the  property, 

I  am  not  prepared  to  say  the  contract  is  complete. 

I  do  not  mean  to  conclude  you,  however,  by  what  I  now  say. 
I  think  it  a  hard  case  on  Mr.  Lee ;  but  you  may  understand 
that  th!s  is  my  judgment  upon  it,  unless  the  parties  wish  to  have 
it  re-argued  at  the  next  seal.  I  cannot  grant  a  receiver  of  this 
property ;  because,  if  this  be  a  binding  contract,  whom  should  I 
appoint  to  receive  it  ?  and,  if  it  be  not  a  binding  contract,  I  have 
no  right  to  appoint  a  receiver. 

In  consequence  of  the  intimation  at  the  close  of  the  preceding 
observations,  the  case  was  now  argued  afresh  before  the  Lord 
Chancellor. 
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Kehkedy  Leach  and  Home  for  the  defendant. 

Lbe 

Sir  Samvel  Romilly^  BeU,  and  Sliadwell,  for  the  plaintiff. 

On  behalf  of  the  former,  it  was  urged  that  the  plaintiff's  letter^ 
of  the  28th  of  October,  1816,  was  manifestly  not  a  simple  accept* 
ance  of  the  defendant's  offer  contained  in  his  letters  of  the  23rd 
and  26th  of  that  month,  because  the  plaintiff  there  expresses  his 
agreement  to  give  10,000f.  for  the  defendant's  moiety  of  the 

[  •449  ]  partnership  *premises,  stock,  **  business  and  concern,"  by  which 
last  word  it  was  contended  that  the  good-will  of  the  business 
must  be  meant,  which  the  defendant  had  never  offered,  and  had 
never  for  a  moment  intended  to  part  with.  *  *  Besides 
which,  it  was  again  urged  that  this  offer,  properly  construed,, 
was  an  offer  to  sell  the  share  of  the  nursery  at  10,000Z.,  and 
Butterwick  also,  at  a  price  to  be  ascertained ;  and  that  an  accept- 
ance as  to  one  part  only  could  not  be  considered  as  forming  any 
contract,  since  there  was  no  offer  to  sell  the  one  without  the 

i-*^^^       other.     *     *     * 

The  Lord  Chancellor: 

Whether  it  might  be  better,  or  not,  that  this  Court  had  never 
entertained  such  suits  for  the  specific  performance  of  agreements 
which  are  left  to  be  made  out  by  the  terms  of  a  correspondence 
between  the  parties,  as  the  present,  it  cannot,  however,  be  dis- 
puted that  it  has  been  long  since  settled,  as  the  doctrine  of  the 
Court,  that  such  agreements,  when  clearly  made  out,  will  be 
established ;  and  that,  if  a  correspondence  is  of  such  a  nature  as, 
according  to  the  rules  of  sound  legal  interpretation,  would 
amount  to  an  agreement,  the  agreement  so  constituted  will  be 
carried  into  effect  in  the  same  manner  as  if  it  had  been  regularly 
drawn  up  in  the  form  of  articles  of  agreement,  and  signed  by  the 
parties  as  such — that,  in  fact,  the  Court  will,  in  all  such  cases^ 
regard,  not  the  form  of  the  agreement,  but  the  substance, 
whether  or  not,  in  point  of  fact,  such  an  agreement  has  been 
entered  into;  in  the  same  manner  as,  where  the  agreement 
contains  a  proviso,  in  the  nature  of  a  penalty,  in  case  of  breach 
of  the  agreement,  a  specific  performance  will  nevertheless  be 
denied,  as  if  no  such  proviso  had  been  inserted. 
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It  must  be  understood,  however,  that  the  party  seeking  the  Kennedy 
specific  performance  of  such  an  agreement,  is  bo  and  to  find  in  lb^, 
the  correspondence,  not  merely  a  treaty — still  less,  a  proposal  r  451  ^ 
— for  an  agreement;  but  a  treaty,  with  reference  to  which 
mutual  consent  can  be  clearly  demonstrated,  or  a  proposal  met 
iy  that  sort  of  acceptance,  which  makes  it  no  longer  the  act  of 
one  party,  but  of  both.  It  follows  that  he  is  bound  to  point  out 
io  the  Court,  upon  the  face  of  the  correspondence,  a  clear 
description  of  the  subject-matter,  relative  to  which  the  contract 
was  in  fact  made  and  entered  into.  I  do  not  mean,  (because  the 
cases  which  have  been  decided  would  not  bear  me  out  in  going 
.so  far,)  that  I  am  to  see  that  both  parties  really  meant  the  same 
precise  thing,  but  only  that  both  actually  gave  their  assent  to 
ihat  proposition  which,  be  it  what  it  may,  de  facto  arises  out  of 
the  terms  of  the  correspondence.  The  same  construction  must 
be  put  upon  a  letter,  or  a  series  of  letters,  that  would  be  applied 
to  the  case  of  a  formal  instrument — the  only  difference  between 
them  being,  that  a  letter,  or  a  correspondence,  is  generally  more 
loose  and  inaccurate  in  respect  of  terms,  and  creates  a  greater 
difficulty  in  arriving  at  a  precise  conclusion. 

It  must  also  be  understood,  that,  in  a  case  where  there  has 
been,  on  one  hand,  a .  general  proposal,  and  on  the  other  an 
i&cceptance  of  that  proposal,  expressly  leaving  some  particulars 
essential  to  the  subject-matter  of  the  agreement  to  be  afterwards 
settled,  there  is  no  evidence  before  the  Court  of  such  a  con- 
tract as  the  Court  can  enforce  upon  the  ground  of  the  cardinal 
points  having  been  agreed  to  between  the  parties. 

(His  Lordship  then  again  went  through  the  several  facts  of 
the  case,  as  connected  with  the  correspondence,  *and  proceeded       [  *452  ] 
to  consider  the  terms  of  the  correspondence  itself.) 

Where  two  persons  are  jointly  interested  in  trade,  and  one 
by  purchase  becomes  sole  owner  of  the  partnership  property, 
the  very  circumstance  of  sole  ownership  gives  him  an  advantage 
beyond  the  actual  value  of  the  property,  and  which  may  be 
pointed  out  as  a  distinct  benefit,  essentially  connected  with  the 
dole  ownership.    In  the  case  of  the  trade  of  a  nursery-man,  for 
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Kenkedy  instance,  the  mere  knowledge  of  the  fact  that  he  is  sole  owner  of 
LBB.  the  property,  and  in  the  sole  and  exclusive  management  of  the 
concern,  gives  him  an  advantage  which  the  other  partner,  sup- 
posing him  to  carry  on  the  same  trade,  with  other  property  not 
the  partnership  property,  would  not  possess.  In  that  sense, 
therefore,  the  good-will  of  a  trade  follows  from,  and  is  connected 
with,  the  fact  of  sole  ownership.  There  is  another  way  in  which 
the  good-will  of  a  trade  may  be  rendered  still  more  valuable ;  as 
bycjrtain  stipulations  entered  into  between  the  parties  at  the 
time  of  the  one  relinquishing  his  share  in  the  business ;  as  by 
inserting  a  condition  that  the  withdrawing  partner  shall  not 
carry  on  the  same  trade  any  longer,  or  that  he  shall  not  carry  it 
on  within  a  certain  distance  of  the  place  where  the  partnership 
trade  was  carried  on,  and  where  the  continuing  partner  is  to 
carry  it  on  upon  his  own  sole  and  separate  account.  Now  it  is 
evident  that,  in  neither  sense,  was  the  good-will  of  this  trade  at 
all  considered  as  among  the  subjects  of  the  valuation  to  be  made 
by  either  party.  It  was  not  so  considered  by  the  plaintiff  when 
he  wrote  his  letter  of  the  21st  of  October.  The  words  "  concern'^ 
and  "  inheritance  "  are  used  inartificially,  and  cannot  be  con- 
strued as  having  any  reference  but  to  the  actual  subjects  of 
valuation.  And,  when  the  plaintiff  offers  to  take  the  business 
[  U5S  ]  himself,  he  could  not  have  forgotten  that  the  *defendant's  own 
estate  of  Butterwick  lay  contiguous  to  the  partnership  property,, 
and  therefore  his  introducing  no  stipulation  with  reference  to  the 
fact  of  its  contiguity  is  a  clear  intimation  that,  when  he  wrote  thi& 
letter,  he  had  no  intention,  in  offering  to  take  the  partnership 
property,  to  purchase  with  it  the  good-will,  in  the  sense  of 
restricting  the  defendant  from  carrying  on  trade  in  its  vicinity. 
In  that  sense,  at  least,  therefore,  the  good-will  of  the  trade  was 
not  the  subject  of  contract,  or  treaty  even,  between  the  parties. 

Then  comes  the  defendant's  letter  of  the  23rd,  which  shews, 
that  the  defendant  had  then  so  far  departed  from  his  original 
determination  as  to  make  an  offer  to  the  plaintiff  of  his  estate  of 
Butterwick  and  the  garden,  besides  taking  his  share  of  the  part- 
nership property.  He  considers  the  plaintiff  by  his  letter  of  the 
21st  as  having  made  him  an  offer  to  purchase  his  share  of  the 
partnership  property  for  10,000i.,  and  he  accepts  that  offer,  and 
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at  the  same  time  tenders  to  the  plaintiflf  the  purchase  of  Butter-  Kkxnedy 
wick  and  the  garden  upon  certain  terms  therein  referred  to,  if  he  lbb. 
will  have  them.  This  acceptance  and  this  ofifer  are  not  neces- 
sarily connected.  On  the  contrary,  I  cannot  look  at  this  letter, 
with  reference  to  the  offer  of  Butterwick,  as  anything  more  than 
a  new  and  distinct  proposal  on  the  part  of  the  defendant,  which 
the  plaintiff  might,  or  might  not,  close  with,  but  which,  in  either 
event,  could  have  no  bearing  upon  the  cardinal  points  of  the 
agreement,  which  must  now  be  considered  as  settled.  Where 
one  man  writes  to  another  a  letter  containing  an  offer,  which  the 
other  accepts,  that  acceptance  gives  to  the  person  making  the 
offer,  an  immediate  right  to  say  to  the  other.  As  soon  as  I  can 
shew  that  I  have  the  means  of  carrying  my  offer  into  execution, 
I  am  entitled  to  claim  the  benefit  of  your  acceptance  in  the  com- 
pletion of  the  agreement.  *If  then  the  bargain  had  been  struck  [  *^54  ] 
on  the  23rd  of  October  by  an  immediate  answer  from  the  plain- 
tiff, no  question  could  possibly  have  arisen  about  what  was 
intended  as  the  subject-matter  of  the  contract  between  the 
jxirties,  with  reference  to  the  good-will,  since  it  is  plain  that 
nothing  was  understood  or  agreed  to  be  sold  but  the  good-will 
necessarily  arising  from  the  mere  fact  of  accidental  ownership. 
However,  instead  of  a  direct  immediate  acceptance  on  the  part  of 
the  plaintiff,  there  passes  some  further  correspondence  as  to  the 
time  and  manner  of  payment,  after  which  comes  the  plaintiff's 
concluding  letter  of  the  28th  of  October ;  and,  upon  that  letter, 
the  true  question  is,  whether  it  amounts  to  a  final  acceptance  of 
the  defendant's  offer,  regard  being  had  to  what  had  passed  in  the 
intermediate  time.  And,  if  by  the  words  "  business  and  con- 
cern," the  plaintiff  can  be  fairly  taken  as  having  meant  anything 
more  than  the  property  which  was  the  original  subject  of  valua- 
tion between  the  parties, — that  is,  than  the  specific  articles 
constituting  the  property  of  the  partnership,  together  with  that 
sort  of  good-win  which  arises  from,  and  is  inseparably  attached 
to,  the  sole  ownership,  I  am  of  opinion  that  he  must  be  considered 
as  having  introduced  a  new  term  into  the  subject-matter  of  the 
agreement,  and  therefore  not  to  be  entitled  to  a  specific  perform- 
ance of  any  part  of  that  agreement.  But,  upon  the  whole 
correspondence,  and  the  facts  of  the  case,  taken  together,  I  can- 
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Kennedy  not  but  think  that  this  letter  is  a  virtual  acceptance  of  the 
Lee.  agreement  made  by  the  defendant  to  close  with  the  plaintifTs 
original  offer,  and  that,  if  more  was  meant,  it  is  not  so  expressed 
as  to  vitiate  the  agreement,  or  to  constitute  the  terms  of  a  new 
and  additional  proposal.  I  have  always  understood  the  law  of 
the  Court  to  be,  with  reference  to  this  sort  of  contract,  that,  if  a 
person  communicates  his  acceptance  of  an  offer  within  a  reason- 
[  *455  ]  able  time  after  the  offer  being  *made,  and  if,  within  a  reasonable 
time  of  the  acceptance  being  communicated,  no  variation  has 
been  made  by  either  party  in  the  terms  of  the  offer  so  made  and 
accepted,  the  acceptance  must  be  taken  as  simultaneous  with  the 
offer,  and  both  together  as  constituting  such  an  agreement  as  the 
Court  will  execute.  I  apprehend,  therefore,  that  it  is  not  compe- 
tent to  the  defendant  to  say,  I  made  my  proposal  on  the  23rd — 
you  propose  terms  of  arrangement  on  the  26th,  and  do  not  finally 
agree  to  my  proposal  before  the  28th ;  therefore,  there  is  no 
binding  agreement  between  us— I  will  not  now  carry  into  effect 
my  proposal  such  as  you  have  agreed  to  accept  it.  It  is  not  in 
the  defendant's  power,  after  this,  to  add  terms  in  modification  of 
that  agreement.! 

Upon  the  whole,  my  opinion  is  this — that  the  terms  of  the 
contract,  and  its  subject-matter,  are  suflBciently  stated  ;  but  that 
the  plaintiff  has  no  right,  according  to  the  contract,  to  claim  any 
good-will  in  the  trade  in  addition  to  the  partnership  property 
which  is  the  subject  of  it,  except  what  is  the  necessary  effect  of 
his  acquiring  the  sole  ownership  in  the  property — certainly  not 
such  as  to  preclude  the  defendant  from  carrying  on  the  same 
trade,  where,  and  when,  and  with  whom  he  pleases. 

t  See  remarks  in  Preface. — F.  P. 


Gbakt,  M.R. 
[  r>24  ] 
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TUE    ATTOENEY-GENERAL    v.    CROSS,    and    the       isit. 
MAYOE,    BAILIFFS,     and     COMMONALTY    of   ^'^^i 

THE     CITY    OF     EXETER.  RolUdmrt 

(3  Merivale,  524—542.) 

Lease  of  a  charity  estate  sought  to  be  set  aside :  first,  as  being  a  lease 
granted  for  a  long  term  of  years  determinable  on  lives,  at  a  small  rent, 
on  the  payment  of  a  fine ;  and  secondly,  on  the  ground  of  undervalue : 
Held,  not  to  be  disturbed ;  the  Corporation,  who  were  trustees  of  the 
charity,  having  been  always  in  the  habit  of  letting  their  estates  according 
to  the  same  mode,  it  being  also  supported  by  the  custom  of  the  country 
i.i  which  the  estates  are  situate;  and  the  evidence  not  bearing  out  the 
charge  of  undervalue. 

In  order  to  set  aside  a  lease  of  a  charity  estate  already  existing,  it  is 
not  enough  to  say  that  the  mode  of  letting  is  ^ot  the  best  that  might  be 
de;«cribed ;  but  it  must  be  shewn  to  be  so  positively  bad,  that  no  person, 
meaning  to  discharge  his  trust  fairly,  could  have  resorted  to  it.  Ex,  gr. 
A  lease  for  a  long  term  of  years  absolute,  at  a  stationary  rent. 

Leases  of  charity  estates  may  be  set  aside  on  the  mere  ground  of 
undervalue ;  but  it  must  be  undervalue  satisfactorily  proved,  and  con- 
eiderable  in  amount. 

Evidence,  as  to  value,  of  witnesses  stating  opinions  formed  upon  a 
loose  recollection  of  circumstances  at  a  distant  period,  not  to  be  put  in 
competition  with  that  of  surveyors  actually  employed  at  the  time  to 
ascertain  the  value,  and  where  no  bad  motive  can  be  ascribed ;  so  as  to 
affect  a  lease,  sought  to  be  set  aside  for  undervalue. 

In  ilichaelmas  Term,  1811,  an  information  was  filed  at  the 
relation  of  Mr.  Spicer,  against  the  defendants  (the  Mayor, 
Bailiffs,  and  Commonalty  of  the  City  of  Exeter),  for  an  account 
of  the  charity  estates  which  were  the  subject  of  this  cause,  and 
of  the  rents  and  profits  thereof  received  by  the  said  defendants, 
and  for  carrying  into  effect  the  purposes  of  the  charity. 

By  the  decree  made  at  the  hearing  (22nd  of  March,  1813),  it 
was,  among  other  things,  referred  to  the  Master  to  enquire  what 
were  the  estates  subject  to  the  charitable  uses  in  the  pleadings 
mentioned,  and  whether  the  estates  had  been  properly  let ;  and, 
if  the  Master  should  be  of  opinion  that  they  had  not  been 
properly  let,  then  that  he  should  enquire  whether  it  would  be 
proper  to  take  any,  and  (if  any)  what  steps  to  set  aside  the  leases 
so  improperly  made. 

In  pursuance  of  this  decree,  the  Master  made  his  separate 
jBport,  dated  the  11th  of  February,  1815,  whereby  he  found  that 
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[  ♦540  ] 


*  *  the  estates,  being  in  trust  for  charitable  uses,  had  not 
been  properly  let ;  and  that  the  leases  thereof  ought  not  to 
have  been  granted  for  long  terms  at  small  rents,  and  upon  pay- 
ment of  fines,  in  such  manner  as  the  said  leases  had  been 
granted.     *     *     * 

[In  consequence  of  this  report  proceedings  were  taken  for 
setting  aside  certain  leases  therein  referred  to.  The  grounds 
upon  which  these  leases  were  impeached  are  suflficiently  stated  in 
the  judgment  for  the  purpose  of  this  report,  which  is  merely 
intended  to  preserve  the  observations  of  the  Master  of  the  Rolls 
as  to  the  general  principles  applicable  to  cases  of  this  character.] 

The  Master  of  the  Eolls  : 

The  leases,  which  it  is  the  object  of  this  information  to  set 
aside,  are  impeached  on  two  grounds ;  first,  as  being  of  an  im- 
proper length  ;  secondly,  as  having  been  made  for  an  inadequate 
consideration. 

First,  they  are  leases  for  three  lives ;  or,  what  comes  to  the 
same  thing,  for  ninety-nine  years,  determinable  on  lives ;  and 
this,  it  is  said,  is  of  itself  sufficient  to  induce  the  Court  to  set 
them  aside.  But,  to  set  them  aside,  it  is  necessary  to  assume 
that  the  Corporation  has  been  guilty  of  a  breach  of  trust  in 
making,  and  that  the  lessee  has  made  himself  accessary  to  that 
breach  of  trust  in  accepting,  such  leases.  Now,  though  the 
expediency  of  letting  charity  estates  in  this  manner  may  be  more 
or  less  questionable,  according  to  the  nature  of  the  charity,  and 
the  circumstances  and  situation  of  the  estate,  I  am  not  aware  of 
any  principle,  or  authority,  on  which  it  can  be  held,  that  such  a 
lease  is,  on  the  very  face  of  it,  an  abuse  of  trust.  The  Legisla- 
ture has,  both  in  enabling  and  disabling  statutes,  considered 
leases  for  three  lives  as  on  a  footing  with  leases  for  21  years 
absolute.  So  have  many  founders  of  charities,  who  prohibited 
the  letting  on  leases  for  more  than  three  lives  or  21  years.  It 
would  be  a  strong  thing  to  say,  that,  in  such  a  case,  a  lease  for 
three  lives  would  be  void.  Supposing,  however,  that  where 
charity  estates  bad  usually  been  let  for  21  years,  it  would 
le  considered  as  improper  to  substitute  a  letting  for  lives,  it  does 
not  ^follow  that  we  can  impute  abuse  to  a  mere  adherence  to  the 
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ancient  and  uniform  mode  of  letting,  especially  when  it  is  a  mode 
usual  in  the  district  in  which  the  estates  are  situated.  In  laying 
down  prospective  rules  for  the  regulation  of  a  charity,  it  may  be 
very  fit  to  consider  which  mode  is  best  calculated  to  answer  the 
particular  purposes  of  such  charity.  In  some  cases,  it  may  be 
expedient  to  take  fines,  in  others  to  let  at  the  best  annual  rent. 
In  the  Attorney-Oeneral  y.  Price,\  Lord  Hardwickb  says,  "As 
to  letting  the  estates  for  the  future,  one  consideration  is,  whether 
I  shall  let  for  the  improved  rent,  or  direct  fines  to  be  taken ; " 
and  he  then  goes  on  to  declare,  that  he  will  leave  it  to  the 
Master,  "  to  inquire,  whetlier  letting  on  an  improved  rent,  or 
leasing  upon  fines,  be  for  the  benefit  of  the  charity,  since  a  great 
deal  depends  upon  ilie  custom  of  the  country.'*  In  order  to  set 
aside  such  a  lease,  already  existing,  it  is  not  enough  to  say  that 
the  mode  of  letting  is  not  the  best  that  might  be  prescribed, 
because,  on  such  a  point,  there  may  be  a  great  difference  of 
opinion  among  the  most  experienced :  but  you  must  shew,  that 
the  mode  is  so  positively  had,  that  no  persons,  meaning  fairly  to 
discharge  their  trust,  would  have  resorted  to  it.  This  may  be 
said  of  a  lease  for  a  long  term  of  years  absolute,  at  a  stationary 
rent ;  because  no  man  of  a  reasonable  degree  of  providence  would 
so  let  his  own  estate.  But  many  landowners  do  still  let  their 
estates  upon  leases  for  lives ;  and,  formerly,  the  general  usage  in 
Devonshire  was  to  let  in  that  manner.  As  to  the  charge  in  the 
bill,  that  proper  covenants  have  not  been  inserted  in  the  lease,  I 
see  no  evidence  in  support  of  it.  The  assertion,  that  there  is  no 
covenant  to  repair,  turns  out  to  be  a  mistake.  No  witness  says, 
that  there  is  *any  covenant  wanting,  that  is  usually  inserted  in 
leases  for  lives. 

As  to  the  second  point  in  this  case,  viz.  the  allegation  that  the 
^ates  have  been  let  for  an  insufficie.it  consideration,  I  have 
always  understood,  that  leases  of  charity  estates  might  be  set 
aside  on  the  mere  ground  of  under-value.  But  it  must  be  an 
under-value  satisfactorily  proved,  and  considerable  in  amount. 
It  is  not  enough  to  shew,  that  a  little  more  might  have  been 
got  for  the  estate,  than  has  been  actually  reserved.  Still  less  is 
it  sufficient,  to  infer   the  under-letting  from  the  value  of  the 

+  a  Atk.  110. 
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Attobsey-   property  at  some  subBequent  period.     In  this  case,  the  Cor- 
,.,  poration  of  Exeter  took  the  precaution  of  having  the  lands 

CB066.  surveyed  and  valued  by  an  experienced  surveyor,  upon  whose 
estimate  they  set  the  fine.  The  imputed  motive  for  partiality 
to  the  lessee  is  negatived.  He  is  not  a  corporator,  nor  in  any 
way  connected  with  the  corporation.  But  the  witnesses  diflFer 
as  to  the  amount  of  the  fines  which  ought  to  have  been  reserved 
upon  the  leases  made  in  1772  and  in  1801,  respectively.  As  to 
the  first,  the  plaintiffs  witnesses  say  that  it  ought  to  have  been 
901.  more  than  it  was.  But,  even  if  the  difference  had  been 
more  considerable,  I  should  not  be  disposed  to  place  much 
reliance  upon  an  estimate  made  in  1816,  of  what  lands  were 
worth  to  be  let  in  1772. 

The  difference  as  to  the  fine  in  1801  is  more  important.  That 
which  was  actually  paid  was  1,050/.  That  which  ought  to  have 
been  paid  was,  according  to  one  of  the  plaintiffs  witnesses, 
1,530/. ;  or,  according  to  the  others,  1,620/.  The  principle  of 
their  calculation  is,  that,  regard  being  had  to  the  ages  of  the 
persons  whose  lives  were  put  into  the  lease,  the  fine  ought  to 
have  amounted  to  nine  years'  or,  at  least,  eight  and  a  half 
[  •542  ]  years',  purchase,  on  the  value  of  the  estate.  To  this  *principle 
the  defendants  do  not  seem  to  object.  But  the  controversy  is  as 
to  the  value  of  the  land  at  the  time  when  the  lease  was  made. 
This  is  stated,  by  the  witnesses  on  the  part  of  the  information, 
to  have  been  180/.  per  annum.  And,  if  that  really  were  its 
value  in  1801,  the  fine  would  be  less  by  570/.,  or  at  least  by 
480/.,  than  it  ought  to  have  been.  But  it  does  not  appear  that 
any  one  of  those  present  ever  had  occasion  to  survey  the  farm 
with  a  view  to  a  correct  estimate  of  its  value  ;  but  they  are,  in 
the  year  1816,  upon  their  loose  recollection  of  the  several  cir- 
cumstances that  enter  into  the  computation  of  value,  to  ascertain 
with  precision  what  the  farm  was  worth  to  be  let  in  1801.  I 
cannot  put  that  kind  of  evidence  into  any  degree  of  competition 
with  a  survey  made  at  the  time,  for  the  very  purpose  of  ascer- 
taining what  the  fine  was  that  ought  to  be  required  on  a  new 
letting.  The  surveyor  of  the  Corporation  could  have  no  motive 
for  under-valuing  the  land,  and  so  diminishing  the  fine  to  be 
received  by  his  employer.     Neither  his  skill,  nor  his  integrity,  is 
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in  any  way  impeached.  He  valued  the  fann  at  ll6i.  The  fine 
was  somewhat  more  than  nine  years'  purchase  upon  that  value. 
It  seems  to  me,  therefore,  to  be  impossible  to  say,  that  it  is 
satisfactorily  made  out,  that  the  leases  have  been  granted  at  an 
under- value.  The  information  must  consequently  be  dismissed, 
but  without  costs. 


Attorn  BT- 
General 

Cross. 


BERTIE    V.    THE    EAEL    OF    ABINGDON    and 

Others. 

(3  Merivale,  560—569.) 

On  a  bUl  by  infant  tenant  in  tail,  a  receiver  was  appointed,  with  an 
order  to  keep  down  the  interest  of  incumbrances  out  of  the  rents.  He 
kept  down  accordingly  the  interest  of  all  but  one  mortgage,  the  interest 
of  which  (belonging  to  infants)  was  never  applied  for,  except  a  small 
portion  for  maintenance,  the  residue  of  the  rents  being  paid  into  Court 
to  the  credit  of  the  cause.  Tenant  in  tail,  coming  of  age,  suffers  a  recovery, 
and  resettles  the  estate,  and  afterwards  dies.  It  was  held,  that  the  order 
was  not  meant  to  vary  the  rights  of  the  real  and  personal  representa- 
tives, but  to  prevent  the  incumbrancers  from  being  prejudiced  by  the 
Court  taking  the  estate  into  its  custody,  and  also  to  protect  the  estate 
from  hostile  proceedings  on  the  part  of  the  creditors ;  and  that  there 
was  nothing  in  the  circumstances  to  alter  the  character  of  the  property, 
which,  consisting  of  rents  paid  into  Court,  and  neither  applied  in  pay- 
ment of  interest,  nor  appropriated  for  such  payment,  was  personal 
estate,  and  to  be  dealt  with  as  such. 

Thb  Honourable  Peregrine  Bertie,  by  his  will,  after  directing 
his  debts  to  be  paid,  and  giving  several  pecuniary  legacies  and 
annuities,  and  after  charging  his  real  estates  with  the  payment 
of  so  much  of  his  debts,  funeral  and  testamentary  expenses,  and 
legacies,  *as  his  personal  estate  would  be  insufficient  to  pay,  and 
with  the  payment  of  the  said  annuities,  devised  his  estates  in 
the  county  of  Oxford  to  Willoughby  Earl  of  Abingdon  for  his 
life,  with  remainder  to  the  second  and  other  sons  of  the  said 
Earl  successively  in  tail  male,  with  remainders  over. 

At  the  time  of  making  his  will,  and  of  his  death,  the  estates 
in  question  were  subject  to  two  several  mortgages,  one  for 
10,000Z.,  and  the  other  for  securing  the  sum  of  14,815Z.,  bor- 
row^ by  the  testator  of  the  trustees  in  the  marriage  settlement 
of  the  said  Earl  of  Abingdon,  to  the  interest  whereof  the  Earl 
himself  was  entitled  for  life  under  that  settlement. 


1817. 
Dec,  2—18.  ' 

RolU  Court, 
Gbant,  M.R. 

[660] 
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Upon  the  death  of  the  testator,  the  Earl  came  into  posseBsion 
of  the  estates  by  virtue  of  the  devise  contained  in  the  will ;  and 
in  Hilary  Term,  1795,  the  Honourable  Willoughby  Bertie  (who 
was  the  Earl's  second  son),  filed  his  bill,  as  [infant]  f  tenant  in 
tail  in  remainder  under  the  will,  to  have  the  will  established, 
and  for  an  account,  praying  also  that  a  sum,  adequate  to  the 
payment  of  the  principal  and  interest  of  such  debts  and  legacies 
as  then  remained  unsatisfied,  might  he  raised  by  sale  or  mort- 
gage of  the  estates,  and  for  a  receiver,  who  should  be  directed 
to  keep  down  the  interest  from  time  to  time  out  of  the  rents  of 
the  estates,  until  the  principal  moneys  should  be  discharged. 

By  an  order,  dated  the  14th  of  May,  1797,  a  receiver  was 
Appointed;  but  before  the  cause  came  to  a  hearing  the  Earl 
died,  whereupon  the  plaintiff  became  entitled  as  tenant  in  tail  in 
possession,  and  the  suit  was  revived  against  the  heir  at  law  and 
personal  representative  of  the  deceased. 

By  the  decree  (10th  of  July,  1804)  it  was  declared,  that  the 
will  be  established,  and  *  *  it  was  ordered  that  the  receiver 
(who  was  also  the  Earl's  personal  representative,  and  a  defendant 
in  the  cause)  should,  out  of  the  rents  and  profits  of  the  estates, 
pay  and  keep  down  the  interest  of  the  mortgages  and  incum- 
brances, and  the  growing  payments  of  the  annuities  charged 
thereon,  and  pass  his  accounts  before  the  Master,  and  pay  the 
balance  (after  [certain]  deductions  directed  by  the  former  order 
and  by  that  decree)  into  the  bank,  to  the  credit  of  the  cause. 

The  interest  of  the  mortgage  for  10,000Z.  and  the  annuities 
were  duly  paid  by  the  receiver,  and  continued  to  be  so  in  pur- 
suance of  the  decree ;  but,  with  respect  to  the  second  mortgage 
for  14,815Z.,  the  Earl  being  entitled  to  the  interest  thereof,  as 
also  to  the  rents  and  profits  of  the  estates,  for  his  life,  such 
interest  had  not  been  paid  by  the  receiver,  but  the  rents  and 
profits  of  the  estates  were  considered  to  be  a  satisfaction  of  the 
same  during  his  life,  and  upon  his  death  his  younger  children 
(who  were  infants)  becoming  entitled  to  10,C00Z.  (part  thereof), 
and  his  estate  to  the  residue,  the  rents  and  profits  applicable  to 


t  Though  not  expressly  stated, 
it  appears  incidentally  from  the 
judgment'  that    Willoughby    Bertie 


attained    twentj'-one    in    Ihe    year 
1808.— 0.  A.  S. 
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the  payment  of  such  interest  were,  from  and  after  that  event, 
paid  into  Court  by  the  receiver,  and  from  time  to  time  laid  out 
in  the  ^purchaseof  stock  in  the  name  of  the  Accountant-General, 
in  trust  in  the  cause. 

In  1808,  the  plaintiff  Willoughby  Bertie,  being  of  age,  suffered 
a  recovery,  and  made  a  conveyance  of  the  estates  (subject  and 
charged  as  by  the  testator's  will)  to  trustees,  in  trust  to  sell  and 
apply  the  money  arising  from  sale  to  such  purposes  as  therein 
mentioned,  and  (subject  thereto)  to  stand  seised  of  the  estates, 
or  such  parts  as  should  remain  unsold,  in  trust  for  himself  (the 
plaintiff  Willoughby  Bertie)  for  life,  with  certain  remainders, 
which  did  not  take  effect,  and  (subject  thereto)  upon  trust  for 
the  Hon.  Peregrine  Bertie  for  life,  with  remainders  over. 

Tho  plaintiff,  Willoughby  Bertie,  afterwards  died;  and  the 
said  Peregrine  Bertie  becoming  entitled,  as  tenant  for  life,  under 
this  settlement,  caused  the  former  suit  to  be  revived,  and  filed 
a  supplemental  bill  against  the  representatives  of  the  said  late 
plaintiff.     ♦     ♦     * 

The  Master  made  his  report  [in  the  course  of  the  proceedings, 
stating]  that  he  was  of  opinion  that  such  rents  and  profits  as 
accrued  while  the  said  plaintiff  was  tenant  in  tail  were  not 
applicable  to  the  payment  of  the  interest  of  incumbrances 
affecting  the  estate,  notwithstanding  the  decree  of  the  11th  of 
May,  1813,  t  directed  that  the  receiver  should  keep  down  the 
interest  of  incumbrances. 

A  petition  was  now  presented  by  Peregrine  Bertie,  (the  present 
tenant  for  life,  and  plaintiff  in  the  revived  *suit,)  *  *  praying 
that  the  petitioner  might  be  at  liberty  to  file  exceptions  to  the 
report,  the  same  having  been  omitted  to  be  done  within  the 
regular  time  for  taking  exceptions.  [The  nature  and  grounds  of 
these  exceptions  sufficiently  appear  from  the  judgment  (post),] 


Bertie 

r. 

Lord 

Abinodok. 

[  ♦ses  ] 


[564] 
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Sir  S.  Romilly  and  PhiUimore,  in  support  of  the  petition. 


Heald,  for  an  incumbrancer  on  the  estate,  and  for  other 
parties  entitled  in  remainder. 

t  This  date  appears  to  have  been  inserted  by  mistake  for  the  19th  of  July, 
1804.— O.  A.  S. 
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Bkbtib  Bell  and  Tinney,  contrdy  for  the  personal  representative  of 

LoBD        Willoughby  Bertie,  the  deceased  plaintiff. 
Abikgdok. 

[  666  ]       The  Master  of  the  Rolls  : 

There  can  be  no  question  in  this  case  with  respect  to  the  obli- 
gation on  an  infant  tenant  in  tail  to  keep  down  the  interest  of 
incumbrances  out  of  the  rents  and  profits  of  the  estate.  For  it 
is  only  by  a  reversioner  or  remainder-man  that  such  an  obliga- 
tion, if  it  at  all  exists,  can  be  enforced.  Here  Mr.  Willoughby 
Bertie,  the  tenant  in  tail,  on  coming  of  age,  suffered  a  recovery, 
and  resettled  the  estate.  There  is,  therefore,  no  reversioner  or 
remainder-man  to  agitate  a  question  as  to  what  ought  or  ought 
not  to  have  been  done  with  respect  to  the  incumbrances  on  that 
estate. 

As  to  the  real  and  personal  representatives  of  Willoughby 
Bertie,  the  deceased  tenant  in  tail,  they  have  no  equity  against 
each  other  to  vary  the  state  of  things  as  it  existed  at  his  death. 
If  the  interest  of  incumbrances  has  been  in  fact  paid  out  of  the 
rents  and  profits,  the  personal  representatives  cannot  complain 
of  any  diminution  which  the  personal  estate  has  sustained  by- 
making  such  payment.  If  the  interest  has  not  been  so  paid,  the 
person  taking  the  real  estate  under  Willoughby  Bertie,  the  de- 
ceased tenant  in  tail,  can  as  little  complain  that  the  rents  and 
profits  have  not  been  applied  in  keeping  down  the  interest.  He 
takes  subject  to  all  incumbrances.  What  the  incumbrances  are 
is  a  mere  question  of  fact.  Unpaid  interest  is  as  much  a  part  of 
the  incumbrance  as  the  principal  money.  In  point  of  fact,  the 
interest  of  the  mortgage  made  by  Peregrine  Bertie  to  the  trus- 
;[*667]  tees  *under  the  late  Lord  Abingdon's  settlement  is  unpaid. 
Prima  facie,  therefore,  it  must  constitute  a  charge  upon  the  real 
estate ;  and  the  owner  of  the  real  estate  has  no  right  to  call  upon 
the  owner  of  the  personal  estate  to  exonerate  him  from  that 
charge. 

But  it  is  said,  that,  though  the  interest  be  in  fact  unpaid,  the 
order  of  the  Court,  directing  the  receiver  to  keep  down  the  inte- 
rest of  the  incumbrances,  had  the  effect  of  an  appropriation  of 
the  rents  and  profits  to  that  specific  purpose ;  and  that  the  rights. 
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of  the  parties  are,  therefore,  now  the  same  as  if  the  rents  and 
profits  had  been  so  applied.  Now,  certainly,  such  a  direction  is 
given  without  the  least  view  to  the  mterests  of  the  real  and  per- 
sonal representatives.  It  is  given,  partly  in  justice  to  the 
incumbrancers,  that  they  may  not  be  injured  by  the  act  of  the 
Court,  in  taking  possession  of  the  rents  and  profits,  to  which  they 
had  a  right  to  resort  for  payment  of  their  interest, — ^partly  for 
the  benefit  of  the  estate  itself,  lest  the  incumbrancers,  having 
their  interest  stopped,  might  be  induced  to  resort  to  proceedings 
injurious  to  those  who  stand  behind  them. 

The  incumbrancers  may  or  may  not  avail  themselves  of  the 
order,  by  applying  to  the  receiver.  If  they  apply  to  him,  they 
will  either  be  paid  their  interest,  or,  if  he  refuses  or  neglects  to 
pay  them,  they  may  complain  to  the  Court  of  such  neglect  or 
refusal.  But  if  they  omit  to  apply  for  the  interest,  it  is  to  be 
presumed  that  they  are  satisfied  with  the  security  they  have, 
both  for  the  interest  and  the  principal.  The  Court  does  not 
force  payment  upon  them  ;  nor  does  it  set  apart  any  portion  of 
the  rents  and  profits  to  answer  unclaimed  interest.  The  balance 
is  paid  in  by  the  receiver,  and  carried  to  the  credit  of  the  cause, 
without  any  previous  *enquiry,  whether  all  the  incumbrancers 
have  or  have  not  received  their  interest.  If  the  estate  were  not 
in  the  possession  of  the  Court,  one  incumbrancer  might  claim 
his  interest,  and  insist  on  being  regularly  paid.  Another  might 
suffer  his  to  run  in  arrear.  The  estate  would  be  discharged  of 
the  one,  and  remain  burdened  with  the  other.  Why  should  it  be 
otherwise  when  the  estate  is  in  the  possession  of  the  Court  ?  To 
benefit  the  real,  at  the  expense  of  the  personal  estate,  is  no  part 
of  the  purpose  for  which  the  order  is  made,  although  it  may 
be  a  consequence  of  the  incumbrancer's  choosing  to  take  the 
benefit  of  the  direction  given  to  the  receiver. 

Here  is  a  fund,  consisting  of  rents  and  profits,  which  had  not 
been  applied  in  the  payment  of  interest  in  the  life- time  of 
Willoughby  Bertie,  nor  appropriated  for  such  payment.  What 
is  that  fund,  then,  but  the  personal  estate  of  Willoughby  Bertie  ? 
and  what  right  has  the  person  taking  the  real  estate  under  him 
to  say,  that  this  portion  of  the  personal  estate  shall,  after  his 
death,  be  applied  to  the  exoneration  of  the  real  estate,  from  the 
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burden  of  that  interest  ?    I  conceive  there  is  no  ground  for  such 
a  claim. 

It  was  thrown  out  in  argument,  that  Willoughby  Bertie,  by  not 
applying,  during  the  two  first  years  after  he  came  of  age,  to  get 
this  fund  out  of  Court,  has  shewn  that  he  did  not  himself  con- 
sider it  as  part  of  the  personal  estate.  But,  by  merely  doing 
nothing,  he  surely  could  not  change  the  actual  character  of  the 
property.  The  Court  finds  it  personal  estate,  and  must  deal  with 
it  as  such  ; — and,  being  personal  estate,  it  belongs  to  the  personal 
representative.  I  am  of  opinion  that  the  Master's  report  in  this 
particular  is  right ;  and  there  is,  therefore,  no  reason  for  allow- 
ing an  exception  to  be  taken  to  it.    *    *    * 


1817. 
JDeo,  8—12. 

RolU  CmtH. 
Grant,  M.R. 

[669] 


[  ♦570  ] 


ANTEOBUS  AND   Others  v.  DAYIDSON.f 

(3  Merivale,  569—581.) 

A  Colonel  of  a  regiment  haying  taken  a  bond  of  indemnity  from  his 
agents,  with  another  as  surety,  in  respect  of  all  charges,  &c.  to  which 
he  may  become  liable  by  their  default ;  the  agents  having  afterwards 
become  bankrupt ;  and  Government  having  given  notice  to  the  repre- 
sentatives of  the  Colonel  (deceased)  of  a  demand  upon  the  ColoneFs 
estate  by  virtue  of  an  unliquidated  account :  a  bill  by  the  repi^esentatives 
of  the  Colonel  against  the  representatives  of  the  surety,  to  pay  the 
balance  due  to  Government,  and  also  to  set  aside  a  sufficient  sum  out 
of  their  testator's  estate,  to  answer  future  contingent  demands,  though 
attempted  to  be  supported  upon  the  principle  of  a  bill  quid  timet^ 
dismissed  with  costs. 

Sir  William  Fawcett,  being  Colonel  of  the  15th  Regiment  of 
Foot,  and  subsequently  also  of  the  3rd  Dragoon  Guards,  and 
Governor  of  the  forts  of  Tilbury  and  Gravesend,  appointed 
Messrs.  Ross  &  Ogilvie  his  agents,  who,  as  such  agents,  entered 
into  a  bond,  by  which  they  became  bound  to  him,  jointly  with 
Duncan  Davidson,  as  their  surety,  in  the  penal  sum  of  10,000/., 
conditioned  from  time  to  time  when  required,  to  account  with 
him  (Sir  W.  F.),  his  executors,  &c.  in  respect  of,  and  pay  to  him 
and  them,  all  sums,  &c.,  due  from  them  as  such  agents,  and  to 
settle  all  public  *accounts  which  had  been,  or  should,  or  might 

t  Wdmerahausen  v.  GuUick,  '93,  2  Ch.  514,  524,  3  E.  610,  62  L.  J.  Ch.  773. 
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be,  required,  relative  to  their  said  concerns  as  agents,  and  also    Aktbobus 
to  indemnify  him  (Sir  W.  F.),  his  heirs,  executors,  &c.,  against    Davidson. 
all  costs,  charges,  and  expenses,  which  should  or  might  be  in- 
curred by  the  neglect  or  default  of  them  (Messrs.  Boss  &  Ogilvie) 
in  the  premises,  or  in  any  manner  relating  thereto. 

This  bond  was  dated  in  August,  1794.  In  March,  1804,  Sir 
W.  Fawcett  died.  In  the  beginning  of  1805,  a  commission  of 
bankruptcy  was  issued  against  Messrs  Boss  &  Ogilvie;  and 
shortly  afterwards  a  notice  was  sent  from  the  War  Office  to  the 
plaintiffs,  as  representatives  of  Sir  W.  Fawcett,  [requesting  pay- 
ment of  certain  bills  drawn  by  Boss  &  Ogilvie] . 

The  amount  of  the  payments,  of  which  notice  was  thus  given, 
was  therein  stated  to  be  3,225Z.  lis.  8d, 

The  plaintiffs  took  no  steps  in  pursuance  of  the  notice  so  [  '*7i  j 
received  by  them,  being  at  that  time,  and  until  long  afterwards, 
(as  stated  by  their  bill,)  in  ignorance  of  the  bond  which  had  been 
given.  In  November  following  they  applied,  and  were  admitted, 
to  prove  under  the  commission  of  Messrs.  Boss  &  Ogilvie  for  the 
amount  of  the  demand  so  made  upon  them.  *  *  The  plaintiffs, 
being  afterwards  about  to  make  a  distribution  of  the  funds  in 
their  hands,  as  representatives  of  the  deceased,  under  a  decree  of 
the  Court  of  Chancery,  thought  proper  to  apprize  the  Government 
of  such  proceeding ;  and  received  from  the  Secretary  at  War  a 
letter,  dated  the  31st  of  January,  1815,  [enclosing  *a  statement  of  [  'o??  ] 
the  balance  due  from  the  representatives  of  the  late  Sir  William 
Fawcett,  on  account  of  the  15th  Begiment  of  Foot  and  3rd  Begi- 
ment  of  Dragoon  Guards,  and  stating  that  the  said  balance  was 
more  likely  to  be  increased  than  to  be  diminished  upon  the  final 
examination  of  his  accounts.] 

The  bill,  after  stating  the  above  particulars,  went  on  to  state 
that  it  was  only  a  short  time  since  the  plaintiffs  discovered  the 
bond  in  which  Davidson  was  a  surety ;  and  that  immediately  on 
the  discovery  thereof,  they  served  the  defendant  (the  personal 
representative  of  Davidson)  with  a  copy,  together  with  a  copy  of 
the  statement  of  the  account  claimed  by  Government.     ♦     *     * 

The  defendant,  by  his  answer  to  this  bill,  *  *  stated  (and  his  [  573  ] 
answer  was  supported  by  evidence  *to  the  same  effect),  that  the  [  •j^74  ] 
ordinary  course  pursued  in  settling  the  accounts  of  army  agents 

K  2 


182  1817.     CH.     8  MERIVALE,  574—576.  [r.b. 

antbobus  by  the  Paymaster-General  is  to  treat  them  as  one  general  accomit, 
Bavidsoh.  and  to  set  off  sums  which  were  due  to  the  agent  in  respect  of  one 
regiment  against  monies  which  might  be  due  from  the  same 
agent  in  respect  of  other  regiments ;  and  also  that  it  was  not 
usual,  or  according  to  the  ordinary  practice  of  Government,  in 
cases  where  they  had  been  in  the  habit  of  settling  accounts  with 
any  person  as  agent  from  time  to  time  for  any  particular  regi- 
ment, to  call  upon  the  colonel  of  that  regiment  for  payment  of 
any  deficiency  that  might  appear  upon  the  said  account,  if  there 
was  money  due  to  such  agent  in  respect  of  other  regiments 
sufficient  to  cover  such  deficiency. 

It  was  also  in  evidence  on  the  part  of  the  defendant,  that  *  * 
although  the  accounts  of  Boss  and  Ogilvie  with  Government  had 
not  been  finally  settled  up  to  the  end  of  1788,  yet  a  general  state- 
ment had  been  made  by  them,  and  delivered  to  the  War  Office, 
to  the  end  of  that  year,  including  the  over-issue  on  account  of 
Sir  William  Fawcett's  regiment,  the  balance  of  which  was  in 
favour  of  Ross  and  Ogilvie  to  the  amount  of  40,000i. ;  and  one  of 
the  clerks  at  the  War  Office  had  frequently  admitted  that  a  very 
t  "s^s  ]  considerable  balance,  *although  not  to  the  same  amount,  was 
still  owing  to  them  on  the  accounts  for  that  period. 

Sir  S.  RomiUy  and  RoupeU,  for  the  plaintiffs.     *     ♦     * 

WeihereU  and  Heald,  contra  : 

This  is  only  a  claim  made  by  the  Secretary  at  War,  not  in 
respect  of  a  settled  account, — no  debt  actually  due.  The  object 
is  to  compel  the  representatives  of  Mr.  Davidson,  as  surety  for 
Messrs.  Ross  and  Ogilvie,  to  impound,  by  way  of  anticipation 
of  a  future  possible  demand,  which  the  plaintiffs,  as  representa- 
tives of  Sir  W.  Fawcett,  may  be  compelled  to  answer.  It  is 
impossible  to  produce  any  case  in  which  the  Court  has,  by  way 
of  anticipation,  called  upon  a  surety  to  make  good  the  engage- 
[  ♦576  ]  ments  of  his  principal,  before  the  person  entitled  *to  indenmity 
has  in  effect  been  damnified.     *     ♦    * 

Sir  S.  RomUly,  in  reply  : 
This  is  not  the  case  of  principal  against  surety,  but  of  surety 
seeking  to  compel  payment  by  the  principal  debtor.     Sir  W. 
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Fawcett  was  answerable  to  Government  for  his  agents ;  but  the    Ahtbobus 
agents  themselves  were  the  principal  debtors  ;  and  thus  the  case    Davidson. 
comes  within  the  principle  upon  which  his  Honour  decided  that 
of    Wright  v.    Morky.f    *    *     In  this  case,   it    should    be 
•referred  to  the  Master  to  ascertain  what  sum  it  will  be  proper      [  's^s  ] 
to  set  apart  to  answer  the  demands  to  which  the  plainti£fs  may 
eventually  become  hable  on  account  of  the  agency  of  Boss  and 
Ogilvie. 

The  Master  of  the  Bolls  : 

The  first  point  to  be  considered  is,  in  what  relation  the  parties 
to  this  bond  stood  to  each  other  at  the  time  of  its  execution. 

Government  allows  the  colonel  of  a  regiment  to  appoint  his 
own  agent.  The  colonel  is  answerable  for  such  agent,  not  by 
virtue  of  any  security  which  he  gives  to  Government,  but  because 
the  law  throws  that  responsibility  on  the  principal.  Large  sums 
of  public  money  pass  directly  into  the  hands  of  these  agents,  and 
accounts  are  kept  and  settled  with  them  by  Government,  subject, 
however,  to  the  ultimate  liability  of  the  colonel,  by  whom  they 
have  been  appointed.  The  colonel,  however,  takes  security  from 
his  agent  to  indemnify  himself  against  the  consequences  of  such 
liability. 

In  the  case  of  an  ordinary  money  bond,  there  is  no  distinction 
upon  the  face  of  it,  between  the  principal  and  the  surety  :  but  it 
is  otherwise  in  the  case  of  a  bond  of  indemnity.  In  the  present 
instance,  Mr.  Davidson  stipulates  for  no  act  of  his  own :  he  had 
no  money  to  receive,  no  account  to  settle ;  but  as  surety  for 
Messrs.  Boss  and  Ogilvie,  he  engages  that  they  shall  duly 
account,  and  that  he  will  indemnify  Sir  WilUam  Fawcett  against 
the  consequences  of  their  neglect  or  default.  In  doing  this  Mr. 
Davidson  incurred  a  definite  legal  obligation.  Then  the  first 
question  that  arises  is,  why  should  the  plaintiffs  come  into  a 
court  of  equity  to  enforce  a  mere  legal  obligation  ?  They  say, 
because,  as  the  representatives  of  Sir  William  Fawcett,  they 
stand  in  *the  situation  of  a  surety,  and,  as  a  surety,  are  entitled  f •679  ] 
in  equity  to  a  relief  which  they  cannot  obtain  at  law.  It  is  true 
that  a  surety  may  come  here  to  compel  the  principal  to  relieve 
t  8  B.  B.  69  (11  Ves.  12,  22). 
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ANTR0BU8  ijjj^  Qf  ijig  liabiUty,  by  paying  off  the  debt.  But  Sir  WilUam 
DAviDsoiff.  Fawcett's  representatives  and  Davidson  do  not  stand  in  the 
relation  of  principal  and  surety  in  the  sense  in  which  the  rule 
of  equity  considers  that  relation.  Whatever  loss  there  may  be, 
it  is  true,  will  ultimately  fall  on  Davidson,  and  therefore  in  a 
certain  sense  Davidson  may  be  legally  considered  the  principal 
debtor ;  but  in  equity  he  is  no  more  the  proper  debtor  than  Sir 
William  Fawcett.  Both  are  answerable  for  Ross  and  Ogilvie ; 
and  though  Davidson  is  bound  to  keep  Sir  William  Fawcett 
indenmified,  that  obligation  does  not  arise  out  of  any  principle 
of  equity,  but  is  created  by  special  convention  between  the 
parties.  Except  for  the  bond,  Davidson  would  have  nothing  to 
do  with  the  debts  of  Ross  and  Ogilvie.  The  bond,  therefore, 
which  alone  created,  must  determine  the  extent  of,  his  liability. 
There  is  no  principle,  upon  which  a  court  of  equity  can  extend 
the  legal  effect  of  the  bond.  Its  legal  effect  is  to  protect  against 
the  consequences  of  future  deficiencies,  but  not  to  entitle  the 
party  to  call  for  anticipated  and  precautionary  payment,  by  way 
of  preventing  the  risk  of  his  being  hereafter  damnified.  I  say 
this  upon  the  supposition  that  a  debt  had  been  actually  estab- 
lished as  due  to  the  public;  but  of  this  there  is  no  evidence, 
beyond  the  mere  assertion  of  the  Under-Secretary  at  War,  and 
that  made  not  by  way  of  claim  upon  Ross  and  Ogilvie,  but  merely 
in  answer  to  the  application  of  Sir  William  Fawcett's  representa- 
tives to  ascertain  what  that  claim  might  probably  amount  to 
from  the  then  state  of  the  accounts.  The  3,225Z.  lis.  8d.,  stated 
to  be  the  amount  of  payments  for  which  Sir  William  had  become 
responsible,  in  the  first  letter  from  the  War  Office,  soon  after 
[  •580  ]  the  bankruptcy  of  Ross  and  *Ogilvie,  was  not  claimed  by 
Government  in  respect  of  a  debt  actually  due  from  Ross  and 
Ogilvie,  but  in  respect  of  unpaid  bills,  which  had  been  taken  up, 
and  for  which  the  Paymaster-General  had  become  answerable. 
The  application  was  therefore  made  to  the  representatives  of 
Sir  William  Fawcett  to  replace  those  securities,  without  regard 
to  the  balance  which  might  ultimately  be  found  to  be  due  to  the 
agents  upon  a  general  account  wdth  Government ;  and,  from  its 
subsequent  silence,  it  must  be  taken  that  Government  had 
suffered  them  to  pass  into  that  general  account. 
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The  account  transmitted  to  Sir  William's  representatives  in  Antbobus 
1815  contained  the  whole  demand  which  Government  then  davidboit. 
supposed  itself  to  have  apon  Sir  William's  estate,  accompanied 
with  a  statement  that  the  balance  was  more  likely  to  be  increased 
than  diminished.  There  is  no  evidence  that  any  sum  of  money 
in  particular  was  at  that  time  actually  due  from  Boss  and  Ogilvie 
to  Grovemment.  The  dicta  in  the  cases  cited  furnish  no  authority 
for  the  demand  made  in  this  instance ;  for  they  presume  that, 
even  where  a  proper  surety  comes  into  equity  to  compel  payment 
of  a  debt  by  the  proper  principal,  he  is  able  to  tell  what  that 
debt  is.  Can  a  surety  say  to  his  principal,  "Bring  money  into 
Court  by  way  of  deposit,  because  it  may  eventually  turn  out  that 
a  debt  may  be  found  to  be  due  by  you  for  which  I  may  become 
answerable"? 

What  is  here  asked,  is  to  have  a  new  security,  and  one  of  a 
totally  different  sort  from  that  which  Davidson  consented  to 
give, — a  security  by  deposit  of  money,  instead  of  a  security  by 
personal  obligation. 

There  is  no  analogy  in  this  case  to  the  provision  which  the  [  S8l  ] 
Court  sometimes  makes  for  an  unascertained  debt,  as,  for 
instance,  where  it  refuses  to  direct  a  distribution  of  the  estate 
among  residuary  legatees,  if  apprised  that  there  are  existing 
claims  to  which  the  executors  may  eventually  become  liable,  in 
respect  of  covenants  which  their  testator  has  entered  into.  The 
Court  is  not  administering  Mr.  Davidson's  estate.  It  is  not 
called  upon  to  distribute  the  residue,  while  it  is  uncertain 
whether  a  claim  may  not  be  made  on  the  executor  in  conse- 
quence of  this  bond.  The  executor  is  not  seeking  its  protection 
against  an  eventual  legal  liability.  But  a  person,  who  is  as  yet 
no  creditor,  and  who  may  never  become  one,  is  claiming  to  force 
out  of  the  hands  of  the  executor  the  utmost  extent  of  what  can 
ever  become  due.  I  cannot  make  such  a  decree,  without  laying 
it  down  as  a  rule,  that,  whenever  a  person  bound  in  an  obliga- 
tion of  this  sort  dies,  a  court  of  equity  will  compel  his  executor 
to  bring  into  Court  the  whole  amount  of  the  penalty  of  the  bond. 
I  can  find  no  trace  of  the  exercise  of  any  such  jurisdiction,  and 
therefore  must  dismiss  the  bill. 

Bill  dismissed,  icith  costs. 
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1817.  GBEGORY  AND  PARKER  v.   WILLIAMS.f 

^^^j^^'  (3  Merivale,  582-592.) 

BolU  Cmirt.  Agreement  between  A.  (a  debtor)  and  B.  (his  landlord  and  creditor), 

Gbant,  M.R.  that  A.  stall  surrender  his  tenancy  and  assign  all  his  property  to  B., 

r  5g2  ]  and  that  B.  shall  thereout  in  the  first  instance  pay  C.  (another  creditor 

of  A.)  about  900/.,  the  alleged  amount  due  to  him,  and  apply  the  residue 

in  satisfaction  of  his  (B.'s)  own  claim,  and  pay  the  surplus  (if  any)  to 

A. :  Held,  to  create  a  trust  in  favour  of  C,  enforceable  by  him  in  equity. 

The  bill  made  the  following  case.  In  August,  1813,  the 
plaintiff  Gregory  being  in  the  occupation  of  a  certain  farm  as 
tenant  to  the  defendant,  and  having  a  considerable  farming  stock 
and  crops  thereon,  with  the  defendant's  consent  gave  up  the 
possession  of  the  farm  to  the  plaintiff  Parker,  who  thereupon 
agreed  to  give  him  (Gregory)  the  sum  of  l,069i.  Is.  6d.  (the 
estimated  value)  as  a  consideration  for  the  stock  and  crops,  of 
which  he  also  took  possession ;  and,  not  being  able  to  pay  the 
amount  at  the  time,  gave  his  promissory  note  for  the  same, 
[  ♦683  J  payable  on  the  2nd  of  February,  1815,  *with  interest.  After 
this  arrangement  was  concluded,  Parker  held  the  farm,  as  tenant 
to  the  defendant,  till  he  quitted  the  same  on  the  occasion  of  his 
executing  the  bill  of  sale  after  mentioned.  On  the  1st  of  January, 
1815,  there  being  a  considerable  amount  of  rent  in  arrear,  and 
Parker  being  moreover  indebted  to  the  defendant  539Z.  13a.  for 
monies  advanced,  the  defendant  distrained  on  the  premises ;  and 
Parker  being  then  desirous  to  pay  off  the  sums  so  due  to  the 
defendant,  as  well  as  his  debt  to  Gregory,  the  defendant  under- 
took that,  if  he  (Parker)  would  give  up  the  farm,  and  assign  to 
him  (the  defendant)  all  his  stock  and  crops  thereon,  and  all  other 
his  property  and  effects,  he  (the  defendant)  would,  out  of  the 
produce  thereof,  in  the  first  place  pay  what  was  due  to  Gregory 
on  the  promissory  note,  and  apply  the  residue  (so  far  as  the 
same  would  extend)  in  satisfaction  of  his  (the  defendant's) 
demand,  and  pay  the  surplus  (if  any)  to  Parker.  Parker  con- 
sented to  the  terms  proposed,  and,  upon  the  faith  thereof, 
executed  to  the  defendant  a  bill  of  sale  of  all  his  property 
accordingly ;  whereupon,  for  the  better  securing  the  performance 
t  In  re  Empress  Engineering  Company  (1880)  16  Ch.  D.  125,  43  L.  T.  742, 
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of  his  undertaking  to  pay  Gregory's  debt  in  the  first  instance,  Gregoky 
he  (the  defendant)  gave  to  Parker  the  following  undertaking  in  Williams. 
writing. 

"Mr.  Williams  will  satisfy  Gregory's  demand,  which  he 
apprehends  is  about  900i.,  upon  Parker's  relinquishing  posses- 
sion of  the  farms,  and  assigning  to  him  all  his  property.  This 
he  consents  to,  that  Parker  may,  if  he  sees  it  convenient,  continue 
in  the  kingdom,  and  be  released  from  all  demands,  Mr.  Williams 
conceiving  that  there  are  only  his  and  Gregory's  debts  owing  by 
Parker.— 28th  Jan.  1815." 

At  this  time,  Gregory  was  absent,  and  at  a  distance ;  and 
Parker,  trusting  to  the  defendant  to  coromunicate  to  *Gregory  [  *584  ] 
the  arrangement  they  had  come  to  (which  he,  the  defendant, 
undertook  to  do,)  and  not  doubting  Gregory's  consent  lo  the 
same,  quitted  the  farm,  and  gave  up  his  effects  accordingly ; 
notwithstanding  which,  the  first  intimation  given  to  Gregory 
of  any  arrangement  between  them,  was  by  a  letter  from  the 
defendant's  solicitor,  dated  the  30th  of  January,  1815,  and  which 
was  in  the  terms  following. 

"  Sib, — Mr.  Williams  having  made  a  distress  upon  Mr.  Parker's 
goods  for  a  considerable  sum  for  arrears  of  rent,  Mr.  Parker  being 
also  indebted  to  him  in  the  sum  of  5392.  13$.  on  simple  contract, 
for  money  lent,  and  the  remainder  of  the  appraisement  of  stock, 
I  think  it  right  to  acquaint  you  herewith,  and  that  he  has  this 
day  executed  a  bill  of  sale  to  Mr.  Williams  for  the  last-mentioned 
sum.  It  appears,  from  Mr.  Parker's  statement  of  his  eJBfects, 
that  they  amount  to  nearly  2,000i.,  and  Mr.  W.  has  agreed 
that  you  should  share  with  him  in  proportion  to  the  amount  of 
your  respective  demands  under  the  bill  of  sale,  if  you  should 
signify  your  consent  thereto  immediately." 

Upon  receiving  this  letter,  Gregory  made  enquiries  for  Parker, 
in  order  to  ascertain  the  truth  of  the  transaction ;  and  not  being 
able  to  find  him,  and  unwilling  to  distress  him,  acceded  to  the 
proposal  contained  in  the  letter,  upon  the  faith  of  the  represen- 
tation thereby  made :  the  bill,  however,  alleging  that  he  so 
acceded,  in  absolute  ignorance  of  the  defendant's  having  made 
such  promise,  and  undertaking  as  before  mentioned;  the  fact 
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Geegoby     of  his  having  done  so  being  since  made  known  to  Gregory  by 
Williams,    a  mere  accident. 
[  685  ]  The  bill,  stating  these  circumstances,  prayed  a  discovery,  and 

an  account  of  what  was  due  to  the  plaintiff  Gregory  for  principal 
and  interest  on  the  promissory  note;  and  that  it  might  be 
declared  that  he  (Gregory)  was  entitled  to  have  the  same  paid 
him  by  the  defendant  out  of  the  proceeds  of  the  property  assigned 
to  him  by  the  bill  of  sale,  in  the  first  instance,  and  in  preference 
to  the  satisfaction  of  the  defendant's  demand;  and  that  the 
defendant  might  account  for  the  property  so  assigned,  and  the 
proceeds  thereof,  and  pay  to  him  thereout  what  should  be  so 
found  due  upon  the  said  promissory  note  accordingly. 

It  appeared  by  the  answer  of  the  defendant,  that,  previous  to 
his  agreement  with  Gregory  to  take  of  him  the  farm  which  he 
(Gregory)  rented,  the  plaintiff  Parker  had  held,  and  then  con- 
tinued to  hold,  another  farm  of  the  defendant.  That  the 
valuation  at  which  Parker  took  the  stock  and  crops  on  Gregory's 
farm  being  very  high,  and  farming  having  then  become  an 
unprofitable  business,  the  defendant,  (who  was  a  large  creditor 
of  Parker's  for  rent  in  arrear  and  moneys  advanced,)  upon  the 
understanding  that  he  (Parker)  had  no  other  creditor  besides 
himself  and  Gregory,  did,  with  a  view  to  his  (Parker's)  benefit, 
towards  the  end  of  1814,  propose  and  agree  to  take  the  security 
of  his  stock  (estimated  by  Parker  himself  at  l,990i.,)  and  to 
make  an  abatement  in  the  rent  of  the  farms ;  notwithstanding 
which,  Parker,  being  under  excessive  alarm  of  an  arrest  by 
Gregory,  shortly  afterwards  absconded ;  and  thereupon,  in  order 
to  relieve  him  from  the  apprehensions  so  entertained  by  him, 
the  defendant  directed  his  solicitor  to  make  to  Gregory  the  pro- 
posal contained  in  his  letter  of  the  30th  of  January,  1816,  to 
which  he  (Gregory)  acceded,  as  was  mentioned  in  the  bill.  That 
on  the  28th  of  January,  before  the  execution  of  the  bill  of  sale 
[  *586  ]  (which  was  also  executed  on  *the  30th),  the  defendant  sent  in  a 
distress,  both  upon  Parker's  orignal  farm  for  798Z.,  and  on  the 
farm  which  he  had  taken  from  Gregory  for  532J.,  rent  in  arrear ; 
and  that  the  whole  of  the  stock  and  crops  on  the  first  farm  were 
seised  under  the  distress  on  the  said  28th  of  January,  and  the 
clear  amount  received  by  the  defendant  by  sale  thereof  was  only 
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433/.  12«.  8d.,  leaving  a  balance  of  364Z.  la.  4d.  on  the  said     Greoort 

arrear  of  rent  thereon.     That  the  whole  amount  of  the  stock  and    Williams. 

crops  taken  under  the  bill  of  sale  upon   the  other   farm  was 

7611. 15«.  3d.,  leaving  a  surplus,  beyond  the  rent  in  arrear  due 

in  respect  of  that  farm,  of  2452.  198.  lid.,  being  all  that  the 

defendant  had    received  under    the  bill  of  sale,  and  all  that 

remained  of  Parker's  effects  to  pay  the  defendant's  general  debt 

from  Parker  of  5392.  ISs.,  besides  the  balance  of  8642.  Is.  4d., 

on  the  rent  in  arrear  of    the  first-mentioned  farm ;    but  the 

defendant  stated  that  he  was  willing  to  account  with  Gregory 

for  his  proportion  of  such  surplus,  and  insisted  that  in  so  doing 

he  would  have  satisfied  the  proposal  so  made  on  his  part  to 

Gregory,  which  (he  said)  was  the  only  proposal  or  offer  he  ever 

made,  or  intended  to  make,  to  Gregory,  for  that  his  letter  to 

Parker  of  the  28th  was  never  intended  by  him  as  a  promise  or 

undertaking,  but  merely  as  a  private  friendly  communication  to 

Parker,  made  in  the  confidence  that  his  representations  of  the 

amount  of  Gregory's  debt,  and  as  to  his  being  bis  (Parker's)  sole 

creditor  besides  the  defendant,  and  as  to  the  supposed  estimate 

of  his  property  to  answer  the  same,  were  correct,  but  which 

turned  out  in  every  respect  to  be  false. 

He  therefore  submitted,  that  he  (the  defendant)  ought  not 
to  be  held  bound  by  any  promise  or  undertaking  so  made  to 
Parker.    ♦     *    ♦ 

A  great  deal  of  evidence  was  gone  into  on  the  part  of  the       [  688  ] 
defendant,  in  support  of  the  allegations  made  by  his  answer ; 
the  effect  of  which  may  be  suf&ciently  collected  from  his  Honour's 
judgment. 

Hart  and  Home,  for  the  plaintiffs. 

Sir  Samuel  Romilly  and  Wilson,  for  the  defendant. 

;The  substance  of  the  arguments  on  each  side  may  also  be 
fully  collected  from  the  judgment.] 

The  Mastek  of  the  Bolls: 

Ab  things  have  turned  out,  it  appears  that  Mr.  Williams  has 
entered  into  a  very  disadvantageous  agreement ;  but  the  question 
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Gbeooby  is,  Whether  there  be  any  equitable  grounds  on  which  he  can  be 
Williams,  exempted  from  the  performance  of  it.  He  was  himself  the  judge 
of  the  advantages  and  disadvantages  of  obtaining  that  which 
he  asked  for  from  Mr.  Parker,  namely,  the  relinquishment  of 
the  two  farms  and  the  bill  of  sale  of  his  property.  He  knew  all 
his  rights,  and  all  his  powers  as  a  landlord.  He  knew  that  he 
had  executed  one  distress.  He  knew  that,  in  two  days  more,  he 
could  distrain  for  a  farther  claim  of  rent.  It  was  for  him  to 
consider  w^hether  he  would  abide  by  his  rights  as  landlord,  or 
stipulate  with  Mr.  Parker  for  the  immediate  conveyance  of  all 
his  property,  whatever  it  might  be,  whether  more  or  less  than 
the  amount  of  the  rent,  and  for  the  immediate  relinquishment 
of  the  two  farms ;  and  he  says,  I  think  it  for  my  advantage  to 
stipulate  for  this,  though  I  could  by  distress  secure  the  payment 
of  the  rent.  The  oiBfer  he  makes  is  to  pay  Mr.  Gregory's  debt, 
considering  it  to  amount  to  a  certain  sum.  The  bill  of  sale  is 
executed.     He  obtains  what  is  stipulated  for,  and  the  effects  are 

[  "bSd  ]  disposed  of.  It  is  impossible  to  restore  the  parties  *back  again 
into  the  situation  in  which  they  stood  before  this  agreement  was 
entered  into. 

The  way  in  which  I  apprehend  the  second  agreement,  or  rather 
the  letter  written  by  Mr.  Williams's  attorney,  and  w^hich  pro- 
duced the  acceptance  on  the  part  of  Mr.  Gregory,  is  introduced, 
is  this.     The  plaintiffs  are  apprehensive  that  they  may  be  met 
by  Mr.  Williams,  with  a  defence  that,  at  a  subsequent  period, 
Mr.  Gregory  had  assented  to  a  different  arrangement,  namely, 
to  take  his  share  of  the  surplus  that  might  remain  after  the 
discharge  of  the  distress  which  Mr.  Gregory  had  laid  on.     Now, 
they  say  we  are  not  bound  by  that  assent  so  given,  because 
we  were  kept  in  the  dark  with  respect  to  the  first  engagement ; 
and  I  should  certainly  be  of  that  opinion,   because,  if    Mr. 
Williams  meant  to  propose  to  Mr.  Gregory  a  variation  of  the 
bargain  which  he  had  been  willing  to  enter  into  with  Mr.  Parker, 
he  should  have  distinctly  stated  to  him  what  that  bargain  was, 
and  asked  him  whether  he  was  willing  to  relinquish  the  benefit 
he  possessed,  and  to  enter  into  a  new  arrangement ;    but  Mr. 
Gregory,  at  the  time  he  consents  to  a  second  arrangement,    is 
totally  uninformed  of  the  existence  of  the  first ;   and,  therefore 
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I  conceive  it  is  impossible  Mr.  Gregory  can  be  bound  by  his     Qbkoobt 

V, 

acceptance  of  the  proposition.  \Villiaii8. 

It  is  then  said,  that  supposing  it  is  upon  the  first  engagement 
that  Mr.  Gregory  is  to  proceed,  they  ought  to  have  gone  to  law, 
and  to  have  recovered,  as  upon  an  undertaking  in  writing  to  pay 
the  debt  of  another  person,  inasmuch  as  such  an  undertaking  is 
undoubtedly  valid  at  law.  Now,  it  may  be  a  doubt  whether  they 
could  have  recovered  at  law  upon  this  agreement;  for  the 
engagement  is  not  made  directly  to  Gregory;  it  is  made  to 
Parker  only ;  and  the  consideration  is  furnished  by  *Parker ;  for  [  *590  ] 
it  is  Parker  alone  that  does  the  acts  which  constitute  the  C3n- 
sideration  for  the  agreement.  Gregory  himself  furnishes  no 
part  of  that  consideration  ;  and  he  is  no  party  to  the  contract. 
Parker  acts  as  his  trustee  ;  and  Gregory  may  derive  an  equitable 
right  through  the  mediation  of  Parker's  agreement ;  but  I  think 
it  would  be  at  least  questionable  whether  he  could  have  main- 
tained an  action  at  law.  It  seems  to  me  like  the  case  f  where  a 
person  promised  the  wife  of  an  intestate,  that,  if  she  would  let 
his  name  be  used  in  the  administration,  he  would  make  up  the 
deficiency  of  assets  to  pay  the  intestate's  debts.  Lord  Habd- 
wicKB  said  that  that  was  an  engagement  which  could  be  made 
good  only  in  a  court  of  equity  ;  for  that  it  was  not  made  to  the 
creditors: — that  they  could  claim  therefore  only  through  the 
wife,  but  that  they  were  entitled  to  the  performance  of  a  promise 
made  to  her,  because  it  was  to  be  considered  as  made  to  her  in 
trust  for  them.  So  here,  Gregory  has  a  right  to  insist  upon  the 
benefit  of  the  promise  made  to  Parker. 

Then  it  is  said,  that  the  engagement  ought  not  to  bind  Williams, 
unless  it  turned  out  that  all  the  circumstances  were  as  he 
supposed  them  to  be ;  and  that,  as  it  appears  there  were  oth(  r 
debts  besides  his  own  and  Gregory's,  he  entered  into  the  agree- 
ment under  a  mistake,  or  rather  *upon  a  condition,  which  has      [  *''^^  ] 

t  TomJinson  v.    OUl,  Amb.   330,  miee   was    for    the    benefit    of    the 

▼here  also  Lord  Hahdwicke  says,  creditors,  and  the  widow  is  a  trustee 

"  The  plaintiff  is  proper  for  relief  for  them.   2ndly,  The  bill  is  brought 

here,  for  two  reasons,  Ist,  He  could  for  an  account,  and  that  draws  to  it 

cot  TnaJntftin  an  action  at  law,  for  relief,  like  the  common  case  of  a  bill 

the  promiae  was  made  to  the  widow ;  to  be  paid  a  debt  out  of  assets.*' 
bat  he  ifl  proper  here,  for  the  pro- 
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GRBaoRY  not  been  performed,  inasmuch  q,s,  there  being  other  debts,  his 
Williams,  object  has  not  been  effected,  which  was  to  clear  Parker  of  all  his 
debts,  and  to  enable  him  to  remain  in  the  kingdom  if  he  thought 
fit ;  but  I  apprehend  that,  inasmuch  as  Parker  does  not  disclose 
to  Williams  that  there  are  any  other  debts,  but  makes  a  bill  of 
sale  without  stating  that  any  other  exists,  that  is,  on  his  part, 
equivalent  to  an  assertrbn,  that  those  other  debts  are  of  no 
consequence  to  the  object  which  Williams  and  he  had  in  view ; 
that  they  are  not  such  debts  as  he  is  likely  to  be  harassed  for, 
and  the  payment  of  which,  or  the  pursuit  of  the  creditors  for 
which,  would  be  likely  to  drive  him  from  the  kingdom.  It 
appears,  on  Williams's  own  statement,  that  Parker's  great  fear 
was  his  being  arrested  by  Gregory ;  that  it  was  chiefly  for  the 
purpose  of  guarding  against  the  consequences  of  his  demand, 
that  Williams  thought  it  necessary  to  interfere ;  and  that  Parker's 
intention  to  relinquish  the  kingdom  was  caused  entirely  by  his 
apprehension  of  Gregory.  Therefore,  when  Parker  agrees  to 
make  the  bill  of  sale,  not  mentioning  the  other  debts,  it  is  as 
much  as  if  he  said,  I  do  not  care  for  those  other  debts, — ^those 
will  not  prevent  my  remaining  in  the  kingdom.  I  shall  be 
satisfied  with  what  you  do  for  me  in  paying  Gregory.  Therefore 
I  do  not  apprehend  that  this  can  be  considered  as  a  condition, 
on  the  failure  of  which  there  is  no  agreement  between  the  parties. 
As  to  the  question,  whether  this  amounts  to  an  agreement  to  pay 
the  whole  of  Gregory's  debt,  whatever  it  may  be,  or  only  to  the 
extent  of  9002.,  I  apprehend  it  can  be  taken  only  as  an  engage- 
ment to  pay  900Z.,  unless  the  debt  had  happened  to  be  only  a  trifle 
more  than  900Z.,  so  as  to  answer  the  words  "  about  900?.,"  and 
for  this  reason,  that  it  does  not  appear  that  Parker  did  disclose 
to  Williams  what  the  true  state  of  his  debt  to  Gregory  was  ; — it 

[♦6i>2  ]  does  not  appear  that  *he  informed  him  it  was  not  merely  900f., 
or  about  900Z.,  but  nearly  1,100Z.,  that  was  due  to  Gregory. 
Then  could  Parker  be  heard  to  say,  when  he  gets  Williams  to 
enter  into  this  agreement,  on  the  supposition  that  only  900L  was 
due,  that  Williams  should  pay  whatever  was  due  ?  His  silence 
at  the  time  would  debar  him  from  setting  up  any  such  claim. 
It  would  be  a  fraud  upon  Williams,  knowing  that  there  was  ^^ 
larger  sum  due,  to  acquiesce  apparently  in  Williams's  statement 
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that  it  was  a  less  aum  that  was  due.  Then,  if  Parker  could  not 
claim  the  payment  of  a  larger  sum,  neither  can  Gregory ;  because 
Gregory  can,  in  this  case,  claim  only  through  Parker.  There  is 
no  engagement  with  himself, — he  can  claim  the  performance  of 
each  agreement  only  as  has  been  entered  into  with  Parker ;  and 
I  apprehend  that  the  Engagement  with  Parker  must  b^  considered 
to  be  only  to  pay  a  debt  of  900Z.,  or  thereabouts.  I  am  of  opinion, 
therefore,  that  it  is  only  to  the  extent  of  900/.  that  Mr.  Williams 
has  bound  himself  to  make  good  Gregory's  debt. 


Grboory 
Williams. 


VULLIAMY  V.   XOBLE.t 

(3  Merivale,  593—621.) 

Y.,  a  customer  of  the  banking-house  of  D.  &  Co.,  transfers  to  N.  a 
partner  in  the  firm,  a  sum  of  stock  by  way  of  security  for  money 
borrowed  of  them,  and  gives  notes  for  the  amount,  payable  on  the  stock 
being  re- transferred  to  him.  He  pays  off  these  notes,  and  afterwards 
borrows  a  further  sum  on  the  joint  note  of  himself  and  his  son,  without 
calling  for  a  re-transfer.  The  stock  so  transferred  having  been  blended 
with  other  stock,  of  which  N.  was  in  like  manner  possessed  by  way  of 
security  for  other  customers,  is  sold  by  the  partnership,  and  the  produce 
applied  to  the  use  of  the  partnership,  except  a  small  balance  still 
remaining  in  the  name  of  N.  D.  (another  of  the  partners)  afterwards 
dies,  and  the  partnership  is  carried  on  without  any  alteration  of  firm  till 
the  surviving  partners  become  bankrupt.  On  the  bill  of  V.  against  the 
assignees  of  the  bankrupts,  and  against  the  representatives  of  D.  it  was 
decided  that  he  was  entitled  to  the  stock  remaining  in  the  name  of  N. 
(the  other  creditors  in  respect  of  stock  transferred  having  been  satisfied 
their  demands),  as  being  sufficiently  appropriated ;  to  set  off,  against 
the  joint  note  of  himself  and  his  son,  so  much  of  the  money  received  by 
the  partnership  out  of  the  sale  of  the  remainder  of  the  stock  as  was 
equal  to  the  amount  of  such  joint  note;  to  prove  the  residue  as  a  debt 
against  the  estate  of  the  bankrupts  ,*  and  to  receive  from  D.'s  estate  the 
amount  of  the  deficiency. 

The  death  of  a  partner,  of  itself,  works  a  dissolution  of  the  partner- 
ship ;  and  the  mere  want  of  notice  does  not,  it  seems,  make  the  estate  of 
the  deceased  partner  liable  to  the  debts  of  the  continuing  partners. 
SecAs^  if  one  of  the  surviving  partners  is  an  executor  of  the  deceased.  J 

A  joint  debt  cannot  be  set  off  against  a  separate  debt  at  law ;  but 
may,  in  equity,  under  particular  circumstances;  as  where  there  is  a 
clear  series  of  transactions  in  which  joint  credit  has  been  given. 

In  the  year  1793,  William  Devaynes,  Thomas  Croft,  John 
DaweSy  and  the  defendant  Noble,  carried  on  business  as  bankers, 


t  MidtUeUm  v.  Pollock  (1875)  L.  R. 
20  Bq.  515,  44  L.  J.  Ch.  618 ;  and 
see  Devaynes  T.  Nvhle,  15  B.  R.  151 


(1  Mer.  530). 

X  See  now  the    Partnership  Act, 
1890,  ss.  14  (2),  33  (1). 


1817. 
Nov,  17,  27. 
Deo.  8,  9,  12. 

Eldon,  L.C. 
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VuLLiAMY  in  partnership,  under  the  firm  of  Croft,  Devaynes  &  Co.  During 
Noble,  the  same  and  the  following  year,  the  plaintiff  Benjamin  Vulli- 
amy,  who  kept  cash  with  the  said  bankers  on  his  own  private 
[•594]  account,  borrowed  of  them  several  sums  of  money,  to  *the 
amount  of  8,5(X){.,  and  to  secure  the  payment  of  the  money  so 
borrowed,  signed  notes,  drawn  by  Noble,  (one  of  the  partners,) 
by  which  he  engaged  to  pay  to  the  partnership  the  several  sums 
so  borrowed,  on  their  re-transferring  to  him  (the  plaintiff,)  or 
his  order,  certain  proportional  sums  of  stock,  transferred  by  the 
plaintiff  into  the  name  of  Noble,  (amounting  together  to  8,7O0Z. 
41.  per  cent.  Bank  Annuities,  and  l,425i.  Ql.  per  cent.  Reduced 
Annuities,)  as  a  collateral  security  for  the  payment  of  the  notes. 
The  notes  were  dated  respectively  the  10th  of  May,  1798,  the  1st 
of  November,  1793,  and  the  6th  of  January,  1794,  and  were  for 
the  respective  sums  of  850L,  7701.  10«.,  and  6,9161.  12a.  8d. 

In  September,  1796,  Thomas  Croft  (one  of  the  partners) 
retired,  and  W.  Close  entered  into  the  partnership,  from  which 
time  the  business  was  carried  on  by  Devaynes,  Dawes,  Noble, 
and  Close  till  Michaelmas,  1800,  when  E.  H.  Croft  was  taken 
into  the  partnership.  At  Michaelmas,  1808,  Close  retired,  and 
Barwick  was  admitted  a  partner  ;  after  which  the  business  was 
carried  on  under  the  firm  of  Devaynes,  Dawes,  Noble  &  Co.,  and 
continued  to  be  so  carried  on  by  the  surviving  partners,  without 
any  alteration  of  name,  after  the  death  of  Devaynes  (another  of 
the'partners),  which  happened  on  the  29th  of  November,  1809. 
The  bill  charging  that  the  name  of  the  deceased  partner  con- 
tinued to  be  used  in  the  firm,  as  aforesaid,  with  the  permission 
of  his  representatives. 

The  bill  further  stated,  that  from  the  respective  times  of  their 
several  transfers  of  stock,  the  first  named  plaintiff  continued  to 
keep  a  private  cash  account  with  the  firms  of  Croft,  Devaynes  & 
Co.,  and  Devaynes,  Dawes,  Noble  &  Co.  as  his  bankers,  down  to 
[  *596  ]  the  2nd  of  May,  1810,  when  he  closed  his  private  account  *with 
the  partnership,  as  after  mentioned ;  and,  during  all  the  time 
a'oresaid,  Noble  received  the  dividends  of  the  stock  transferred, 
and  carried  the  same  to  the  plaintiff's  account  in  the  partnership 
books. 

The  bill  then  proceeded  to  state,  that  in  1806  both  the  plain- 


TOL.xvn.]    1817.    CH.    8  MERIVALE,  595—596.  US 

tifib  (&ther  and  son)  borrowed  of  the  banking-house  or  firm  of  Yulliamt 
Devaynes,  Dawes,  Noble  &  Co.,  300Z.,  for  which  they  gave  their  nobl*. 
joint  note,  dated  the  2nd  of  October,  1806  ;  in  1807,  the  farther 
Bom  of  9902.,  for  which  they  gave  their  joint  note,  dated  the  2nd 
of  September,  1807 ;  and  in  1809,  the  farther  sum  of  8,000Z.,  for 
which  they  gave  their  joint  note  dated  the  2nd  of  May,  1809 ; 
amoonting  together  to  4,2902.,  so  borrowed  by  the  plaintiffs  on 
their  joint  account. 

That  VuUiamy,  the  father,  paid  off  all  the  8,500Z.  borrowed 
by  him  on  his  private  account  (except  2,750{.)  on  the  5th  of 
April,  1809,  and  took  up  his  former  notes,  and  gave  to  the  firm 
of  Devaynes,  Dawes,  Noble  &  Co.  a  fresh  note  for  the  sum  then 
remaining  due,  as  follows : 

"  London,  Apiil  5th,  1809.  I  promise  to  pay  to  the  order  of 
Messrs.  Devaynes,  Dawes  &  Co.  the  sum  of  2,7502.,  with  lawful 
interest,  for  value  received,  they  transferring  to  me,  or  my  order, 
8J002.  4  per  cents.,  and  1,4252.  Bed.  Ann.,  which  they  hold  as  a 
collateral  security.    B.  Vulliamy." 

That  this  note  was  written  by  Noble,  and  signed  by  the  plain- 
tiff, and  by  him  delivered  to  Noble  for  the  use  of  the  partnership, 
and  kept  by  them  until  the  amount  was  paid  off  by  the  plaintiff, 
on  the  2nd  of  May,  1810,  when  the  note  was  re-delivered  to  him, 
whereby  all  the  private  debt  of  the  said  plaintiff,  for  securing 
whereof  the  stock  had  been  so  transferred,  became  satisfied  and 
•extinguished,  and  the  stock  ought  to  have  been  re-transferred  ;  [  •696  ] 
but  the  same  being  considered  by  the  banking-house  to  remain 
in  Noble's  name  as  a  collateral  security  for  the  money  advanced 
to  both  plaintiffs  on  their  joint  notes,  and  the  plaintiff  VuUiamy, 
the  father,  having  a  high  opinion  of  the  honour  and  solvency  of 
the  house,  he  (the  said  plaintiff)  did  not  require  a  re-transfer. 

On  the  Ist  of  August,  1810,  a  commission  of  bankrupt  issued 
against  the  firm  of  Devaynes,  Dawes,  Noble  &  Co.,  under  which 
the  defendants,  Wilson,  Morris,  and  Dorien,  were  appointed 
assignees  ;  and  the  bill  farther  stated  that,  upon  the  failure  of 
the  firm,  the  plaintiff  Yulliamy,  the  father,  applied  to  Noble 
respecting  the  stock  so  standing  in  his  name  and  transferred  to 
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YuLLiAMT  him  as  aforesaid,  and  demanded  a  re-transfer,  when  Noble,  to 
NoBLB.  ^^^  plaintiff's  great  surprise,  confessed  that  he  had,  with  the 
consent,  and  for  the  use,  of  the  banking-house,  and  during 
Devaynes's  life-time,  sold  out  the  whole  stock,  except 
l,444i.  88.  lOd.  4  per  cents,  and  l,085i.  19«.  Sd.  Red.  8  per 
cents.,  which  last  sums,  he  admitted,  were  then  still  standing  in 
his  name,  part  of  the  stock  so  transferred  to  him  as  aforesaid, 
and  which  the  plaintiff  required  to  have  re-transferred  to  him 
accordingly. 

[  697  ]  The  bill    *    *    prayed,  that  the  said    plaintiff   might  be 

declared  entitled  to  have  the  whole  of  the  stock  so  transferred 
by  him  to  Noble  for  the  purposes  aforesaid  replaced  by  the 
assignees  by  and  out  of  the  estate  of  the  bankrupts,  in  the  first 
instance,  or  by  the  defendants  Cockerell  and  Booth,  (Devaynes's 
executors,)  out  of  the  assets  of  their  testator ;  that  accordingly 
the  sums  of  1,4442.  8«.  lOd.  4  per  cents,  and  1,0882.  Ids,  5d. 
8  per  cent.,  residue  of  such  stock,  might  be  repaid  and  re-trans- 
ferred to  the  plaintiff ;  and  that  an  account  might  be  taken  of 
the  stock  sold  out,  and  so  much  as  should  appear  to  have  been 
sold  out  upon  such  account  taken  might  be  re-purchased  by  the 
assignees,  or  by  Devaynes's  executors,  out  of  his  assets,  and  trans- 
ferred to  the  plaintiff;  and,  in  case  he  could  not  have  the 
amount  thereof  so  re-purchased,  then  that  he  might  be  declared 
entitled,  and  be  permitted,  to  set  off  so  much  of  the  money 
which  had  been  received  by  Noble  and  his  partners  as  should  be 

[  *598  ]  sufficient  to  answer  and  satisfy  the  amount  of  *the  joint  notes  of 
the  plaintiffs,  or  so  much  as  was  then  due  in  respect  thereof, 
and  that  the  notes  might  thereupon  be  decreed  to  be  delivered 
up,  and  the  plaintiff  VuUiamy,  the  father,  declared  a  creditor 
upon  the  estate  of  the  bankrupts  for  the  residue.  *  *  The 
bill  likewise  prayed  an  injunction  from  sale  of  the  stock  remain- 
ing in  the  name  of  Noble,  and  from  all  proceedings  at  law  in 
respect  of  the  joint  notes  of  the  plaintiffs. 

[The  defendants,  by  their  answer,  practically  admitted  the  facts 

[  •601  ]  stated  in  the  bill,  but]  *they  insisted  that  the  plaintiff  was  not 
entitled  to  have  the  1,4442.  8«.  lOd.  4  per  cents,,  and  1,088  19s.  5d. 
8  per  cents.,  remaining  in  Noble's  name,  transferred  to  him,  in- 
asmuch as  the  said  sums  were  not  (except  as  to  some  very  small 
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part  thereof)  parcel  of  his  original  stock,  but  had  arisen,  in  the    Vulliaky 
manner  before  mentioned,  from  subsequent  purchases  and  sales      Noblb. 
of  stock  unconnected  therewith ;  but  that  the  same  ought  to  be 
considered  as  part  of  the  general  estate  of  the  bankrupts,  and  the 
plaintiff  only  entitled  to  prove  under  the  commission  in  respect 

of  such  demand  as  he  might  be  able  to  establish    thereon. 

•    *     • 

Sir  A.  Piggott,  Trower,  and  BoupeU,  for  the  plaintiffs,  [cited 
Devaynes  v.  NohleA] 

Sir  S.  RomiUy  and  Palmer,  for  the  defendants  (the  assig-       [  ^04  ] 
nees) : 

*     *  As  to  the  stock  remaining,  and  with  regard  to  the  4  per 

cent,  stock  particularly,  it  is  said,  that  it  must  belong  specifically 

to  the  plaintiff  Benjamin  Vulliamy,  because  all  stock  of  the  same 

description  which  belonged  to  the  other  customers  of  the  house 

has  already  been  re-transferred  to  them.    But,  when  the  case  is 

thus  represented,  the  circumstances  of  it  appear  to  have  been 

forgotten.    It  might  indeed  be  so  said,  supposing  the  stock  had 

always  remained  in  the  name  of  Noble ;  but  that  was  not  the 

case :  it  was  from  time  to  time  transferred  into  other  names,  sold 

oat,  and  fresh  stock  purchased.    At  one  period  it  was  reduced  to 

4442.  8*.   lOd.    That  sum  was  unquestionably  not  VuUiamy's, 

because  at  that  time  (5th  April,  1805)  there  were  many  sums  of 

stock  belonging  to  different  customers  of  the  house,  which  had 

been  sold  out,  and  not  yet  replaced.    It  is  impossible  to  say, 

then,  that  this  is  Vulliamy's  stock,  that  it  is  the  same  identical 

stock  *which  Vulliamy  had  transferred  to  Noble.     With  regard      [  *606  ] 

to  the  whole  of  this  stock,  the  4  per  cents,  as  well  as  the  3  per 

cents.,  it  is  evident,  therefore,  that  the  plaintiff  is  only  entitled 

to  stand  in  the  situation  of  a  person  having  a  claim  on  the  house 

in  respect  of  stock  transferred  to  the  house  as  a  security,  and  sold 

by  them  in  violation  of  their  engagement.     The  partners,  also, 

are  not  the  same  as  at  the  time  when  the  stock  was  sold,  and  the 

breach  of  trust  thereby  committed.    Barwick  was  admitted  into 

the  house  afterwards;  and,  subsequently  to  his  becoming  a  part- 

t  15  B.  B.  151  (1  Mer.  529). 
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VuLLiAMY    ner,  stock  was  purchased  to  a  considerable  amount.    However, 

Noble,      there  is  no  pretence  for  saying  that  the  stock  is  to  be  considered 

as  a  security,  even  for  more  than  the  sums  actually  advanced  by 

Vulliamy  on  his  own  separate  account,  not,  therefore,  for  the 

8,000Z.,  for  which  the  plaintiffs  gave  their  joint  note. 

In  support  of  this  part  of  the  argument  Adams  v.  Claxton\  was 
referred  to;  and  on  the  question  of  set-off,  Ex  parte  Stephensl 
and  Ex  parte  Hanson.^ 

Leach  f  Wether  ell,  ^nd  Abercramhie,  for  the  defendants  (repre- 
sentatives of  Devaynes),  [supported  the  claim  of  set-off] . 
[  611  ]  The  reason  that  Vulliamy  did  not  call  for  his  stock,  when  he 

was  in  a  situation  to  call  for  it,  was,  because  he  had  reliance  on 
the  new  partnership,  and  having  such  reliance,  entered  into  a 
new  contract  with  them.  Here  then  the  transaction  was  com- 
pletely altered,  and  all  privity  with  the  estate  of  Devaynes 
ceases. 

Sir  A.  Piggott  in  reply : 

It  has  been  said,  the  stock  cannot  be  identified.    But  this  is  a 
case  in  which  there  has  been  a  trust  account  of  stock,  and  it  is 
only  necessary  to  recur  to  the  schedules,  to  see  that  all  the  cestui 
que  trusts,  except  Vulliamy,  have  been  fully  satisfied  by  a  re- 
transfer  of  the  stocks  entrusted  to  Noble ;  and  what  is  left  is  not 
sufficient  to  answer  Vulliamy's  claim.    How  then  can  it  be  said, 
that  this  balance  does  not  specifically  belong  to  Vulliamy  ?    If  it 
was  considered  as  the  property  of  the  house,  how  comes  it  that  it 
was  not  sold  out  to  meet  the  distresses  of  the  house  ?  It  is  enougli 
that  it  was  left  unapplied,  to  shew  that  the  house  did  not  so  con- 
sider it.    But,  if  not  the  property  of  the  house,  whose  property- 
was  it  but  Vulliamy's  ?    It  is  clear  upon  the  evidence,  that  this 
stock  was  suffered  specifically  to  remain,  for  the  express  purpose 
of  repaying  Vulliamy  pro  tanto ;  and  this  is  admitted  by  the  very- 
argument  upon  which  most  stress  has  been  laid  on  the  other 
side ;  that  argument  supposing  that  the  other  cestui  que  trusts 
have  not  been  satisfied. 

t  5  E.  E.  263  (6  Vea.  226).  §  8  E.  E.  335,  337  (12  Ves.  346  - 

t  8  E.  B.  75  (11  Ves.  24).  18  Ves.  232). 
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The  obligations  of  the  house  were  in  no  respect  altered  or    Vulliamt 
varied  by  the  circumstance  of  Barwick's  being  taken  as  a  partner      noblb. 
into  it.    Barwick  was  admitted,  as  a  partner,  in  1808,  having  for 
several  years  previously  acted  as  a  clerk  to  the  house.    No  notice 
was  given  of  *his  admission,  and  no  change  of  firm  took  place,      f  *<^12  ] 
By  this  simple  statement,  the  Court  is  relieved  from  the  necessity 
of  considering  any  nice  questions  of  law,  as  to  the  liabilities  of 
partners  entering  into  a  house,  in  respect  of  its  previous  trans- 
actions. 

«  «  «  «  « 

(The  LoBD  Chancbllor  :  The  stock  being  the  property  of  the 
father  alone,  there  can  be  no  doubt  that,  at  law,  he  would  be  en- 
titled to  a  set-off  in  respect  of  his  separate  notes  ;  but  there  is  a 
difficulty  as  to  the  joint  note  of  father  and  son.  What  is  the 
evidence  of  there  having  been  an  agreement  *that  this  stock  [  *618  ] 
should  be  held  as  a  security  for  the  joint  debt  ?) 

That  evidence  is  to  be  found  in  the  nature,  and  in  the  continu- 
ance, of  the  transaction.  And  when  all  circumstances  are  taken 
together,  and  coupled  with  the  fact,  that  no  re-transfer  was  called 
for,  and  the  books  being  attended  to,  in  which  both  Vulliamys, 
the  father  and  son,  are  credited,  and  the  accounts  made  up 
according  to  this  course  of  dealing  and  mutual  understanding 
between  the  parties,  it  is  impossible  not  to  infer  an  intention  that 
the  stock  of  Yulliamy  should  remain  a  security  for  all  the  notes, 
both  his  own  separate  notes,  and  the  joint  note  of  himself  and 
his  son.  *     ♦    ♦ 

The  Lobd  Chancbllor:  Dee.^. 

This  is  a  bill  by  creditors  seeking  relief,  due  to  them  under 
every  consideration  which  moral  justice  can  furnish ;  but  whether 
it  is  sought  consistently  with  the  principles  of  a  court  of  equity  is 
another  question.  The  object  of  the  bill  is  either  to  have  the 
stock  re-transferred,  or  its  amount  specifically  replaced ;  or  else 
to  be  permitted  to  set  off  separate  notes  of  the  father,  as  well  as 
the  joint  note  given  by  both  plaintiffs,  against  so  much  of  the 
produce  of  the  stock  (sold  out  under  circumstances  the  most 
fraudulent)  as,  should  be  sufficient  to  answer  them.    *And  it  is      [  *614  ] 
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VuLLiAMT  insisted  that  this  stocky  although  the  sole  property  of  Yolliamy 
KoBLs.  the  father,  may  be  considered  as  connected,  not  only  with  the 
separate  estate  of  the  father,  bat  with  the  joint  debt  of  the  father 
and  son — not  indeed  at  law,  for  it  is  not  contended  that,  at  law,  it 
can  be  so  considered  ;  but  in  equity.  The  bill  then  goes  on  to 
pray  that,  if  this  set-off  be  allowed,  the  smaller,  but,  if  not,  the 
larger  sum  may  be  permitted  to  be  proved  against  the  estate ; 
and,  in  case  the  sources  should,  altogether,  be  insufficient  to 
make  good  the  entirety  of  the  plaintiff's  demand,  then  that  he 
may  be  declared  entitled  to  have  satisfaction  out  of  Devaynes's 
assets  for  the  remainder.  And  the  relief  is  prayed  in  this  form, 
because  it  is  admitted  that,  if  Devaynes's  estate  is  liable  to  Yulli- 
amy,  it  will  also  be  entitled  to  throw  the  burthen,  as  far  as  it  is 
possible,  on  the  estate  of  the  bankrupts. 

There  is  a  peculiarity  in  the  circumstances  of  the  present  case, 
which  distinguishes  it  from  every  other  in  which  the  liability  of 
a  deceased  partner  has  come  in  question.  It  is  an  admitted  fact, 
that  no  notice  was  given  of  the  dissolution  of  the  partnership  by 
the  death  of  Devaynes.  But  I  conceive  that  the  death  of  a 
partner,  of  itself,  works  a  dissolution  of  the  partnership ;  and  I 
am  not  prepared  to  say,  notwithstanding  all  I  have  read  on  the 
subject,  that  a  deceased  partner's  estate  becomes  liable  to  the 
debts  of  the  continuing  partners  for  want  of  notice  of  such  a  dis- 
solution. If,  however,  a  surviving  partner  deals  with  the 
customers  in  the  character  of  executor  as  well  as  partner,  that 
circumstance  makes  it  a  different  question ;  for  as  executor,  he 
has  a  right  to  bind  his  testator's  estate.  The  present  case  is 
therefore  to  be  considered,  not  only  with  reference  to  the  general 
doctrine,  but  with  reference  also  to  this  special  circumstance. 
[  615  ]  The  question  as  to  the  stock  is  of  very  great  importance,  as  it 

may  affect  other  cases,  as  well  as  the  present. 

It  seems  that  this  partnership-house  was  in  the  habit  of  taking 
stock  by  way  of  security  from  its  customers,  under  an  obligation 
that  the  stock  so  taken  should  remain  in  their  hands  as  a  security, 
not  to  be  dealt  with  except  by  the  authority  of  the  person  making 
each  several  transfer ;  and  that  distinct  accounts  should  be  kept 
of  the  general  concerns  of  the  house,  and  of  the  trust-stock. 

Now  the  question  in  the  present  case  arises  through  the  acts  of 
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Noble,  which  must  be  taken  to  be  the  acts  of  the  house.  He  Vulliaht 
sells  out  6fiO0L  of  the  stock  so  committed  to  him ;  and  the  noble. 
question  is,  who  are  the  particular  individuals,  parties  to  the 
trust-account,  who  are  to  be  prejudiced  by  this  act — an  act, 
which  does  not  destroy  the  interest  of  all,  but  part  of  the  interest 
of  each  ?  After  this  first  operation,  he  proceeds,  however,  so  far 
in  the  sales  of  stock,  as  to  have  reduced  the  amount  in  his  hands 
at  one  time  to  4441.  Between  that  period  and  the  time  of  the 
bankruptcy  the  amount  of  stock  remaining  frequently  varied. 
It  was  sometimes  more — sometimes  less.  It  turns  out,  however, 
in  point  of  fact,  that  the  4  per  cent,  stock  of  all  the  other  persons 
who  had  advanced  stock  to  the  partnership  was  ultimately  re- 
placed to  their  account ;  and,  to  disembarrass  the  case  of  this 
part  of  the  circumstances  attending  it,  we  will  now  suppose  that 
all  the  stock  was  so  replaced  with  the  exception  of  Yulliamy's, 
which  still  remained  in  the  proportion  of  1,4201.  to  8,700Z. 

This  introduces  a  very  peculiar  novelty  into  the  case.  It  has 
been  insisted  that  the  Court  cannot  decree  the  *re-transfer  of  [  ♦316  ] 
this  stock,  or  restrain  the  assignees  from  applying  it,  unless  the 
plaintiff  is  able  to  shew  either  its  identity,  or  a  specific  appro- 
priation ;  and,  if  there  were  no  particular  circumstances  in  the 
case,  it  would  certainly  be  matter  of  some  novelty  to  say,  that, 
if  a  man  has  sold  stock  in  breach  of  trust,  and  afterwards  buys 
other  stock  of  the  like  description,  any  part  of  the  stock  so  pur- 
chased can  be  considered  as  specifically  the  property  of  the 
cestui  que  trust.  I  cannot  see  how,  in  a  case  thus  generally 
circumstanced,  it  could  be  so  considered,  unless  other  cases, 
which  have  been  decided  in  this  Court,  should  be  taken  as  having 
established  that  proposition. 

But  in  the  present  case,  it  is  impossible  that  I  should  take  the 
stock  now  remaining  in  the  hands  of  the  assignees  to  be  the 
same  identical  stock  transferred  by  Yulliamy,  for  it  is  palpably 
not  so.  And,  with  respect  to  appropriation,  though  it  is  difficult 
to  say  that  the  stock  re-purchased  was  specifically  appropriated 
to  supply  the  place  of  that  which  had  before  been  sold  out,  I  do 
not  think  that  I  am  stretching  the  principle  too  far  when  I  say, 
if  the  transactions  prove  that  the  banking-house  intended  Noble 
to  be  a  trustee  for  the  benefit  of  persons  depositing  stock  by  way 
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VuLLiAM?    of  security  for  advances  made  by  them,  then  the  cestui  que  trvstg 
Noble.      T^B,Ye  a  right  to  consider  the  stock  re-purchased  as  being  dis- 
tinguished by  a  species  of  ear-mark  in  their  favour. 

Upon  this  part  of  the  case,  I  am  consequently  of  opinion  that 
Yulliamy  has  a  right  to  the  stock  remaining  in  the  hands  of  the 
bankrupts  at  the  time  of  the  bankruptcy. 

With  regard  to  the  question  of  set-off,  I  must  require  the  facts 
[  *617  ]  of  the  case  to  be  laid  before  me  more  *clearly  in  order  to  enable 
me  to  decide  it  with  satisfaction  to  myself.  But  I  will  now  make 
such  observations  as  have  occurred  to  me  respecting  it,  begging 
to  be  set  right,  if  I  have  mistaken  any  of  the  circumstances,  when 
it  comes  on  again  to  be  spoke  to. 

I  have  no  doubt  that,  with  regard  to  so  much  stock  as  was  sold 
out  contrary  to  the  trust  reposed  in  Noble,  the  person  who  was 
the  owner  of  the  stock  is  now  a  creditor  of  the  house  for  the 
amount  of  it. 

The  difficulty  throughout  this  part  of  the  case  is  that  in  which 
Vulliamy  has  involved  himself,  owing  to  the  circumstance  of  his 
having  signed  papers  (which  cannot  but  be  taken  against  him), 
stating  the  particular  purposes  for  which  this  stock  was  speci- 
fically pledged.  And,  notwithstanding  what  is  represented  as 
matter  of  fact  arising  out  of  the  banker's  books,  it  cannot  be 
doubted  that,  in  1809,  there  was  an  engagement  to  re-transfer 
the  stock  upon  payment  of  the  2,750Z.  then  remaining  due  from 
Vulliamy  to  the  banking-house. 

Mow,  Noble's  declaration,  that  the  stock  would  have  been 
transferred  if  the  whole  of  the  debt  due  to  the  house  had  been 
paid,  I  consider  as  amounting  to  nothing.  A  banker  is  Lkely 
enough  to  say  so ;  and  I  take  that  as  no  evidence  whatever  of 
the  fact.  There  is  no  doubt  that,  in  point  of  law,  actions  might 
have  been  brought,  and  thai?  such  actions  could  not  have  been 
met  by  a  set-off,  but  only  by  bringing  other  actions.  I  appre- 
hend also,  supposing  Yulliamy  had  died  without  assets  to  pay 
his  debts,  that  Noble  would  have  been  a  trustee  for  Vulliamy  and 
his  creditors,  and  not  for  the  banking-house,  and  that  the  stock 
[  •618  ]  would  have  constituted  a  part  of  Vulliamy's  general  assets.  *It 
is  quite  clear,  therefore,  if  the  transaction  had  been  then  put  an 
end  to,  that,  upon  VuUiamy's  paying  the  2J50L  remaining  due 
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on  the  security  of  the  stock,  he  would  have  been  a  creditor  for    Vulliamt 
money  had  and  received,  to  the  amount  of  the  money  which  had      noble. 
been  produced  by  the  sale  of  the  stock. 

If  to  that  amount,  then  the  question  arises,  how  the  debts 
which  VuUiamy  owed  to  the  house,  or  which  the  house  owed  to 
Ycdliamy,  are  to  be  arranged.  At  law,  a  joint  debt  cannot  be 
set  off  against  a  separate  debt.  Therefore,  the  point  of  law  is 
against  his  claim ;  and  it  is  incumbent  on  him  to  make  out,  that, 
with  reference  to  this  simple  state  of  facts,  there  is  some  principle 
of  equity  different  from  the  legal  principle.  If  this  can  be  so 
maintained,  I  shall  be  glad  to  have  it  so.  On  the  other  hand, 
there  is  no  doubt  that,  under  particular  circumstances,  a  joint 
debt  may  be  set  off  against  a  separate  debt,  in  equity.  If  there 
are  such  particular  circumstances  in  the  present  case,  as  would 
justify  the  interference  of  a  court  of  equity  in  allowing  a  set-off, 
I  should  be  glad  to  have  them  very  clearly  and  concisely  brought 
before  me.  If  you  can  show  a  clear  and  distinct  series  of 
transactions,  in  which  both  the  Yulliamys,  father  and  son,  have 
had  credit  given  to  them,  as  credit  was  given  to  the  father  only, 
you  have  certainly  very  strong  evidence  of  such  a  case  as  would 
authorize  a  court  of  equity  in  allowing  the  set-off. 

But  there  are  other  points  in  the  case  to  which  it  may  be  ex- 
pected that  I  should  advert.  It  has  been  stated  that,  because 
Barwick  came  into  the  house  at  the  time  when  he  entered  it,  that 
circumstance  makes  a  difference  ; — ^that  he  assumed  the  debts  of 
the  house,  and  is  as  much  bound  as  the  others.  I  think  not ; — 
^there  is  no  reason  to  make  Close  a  party.  I  take  it  as  a  fact  [  •eio  ] 
that  there  was  in  his  time  a  conversion,  and  Barwick  must  be 
considered  as  having  taken  upon  himself  all  obligations  that 
Close  was  under. 

The  remaining  question  is,  has  the  plaintiff  a  right  to  go 
against  Devaynes's  estate  for  the  deficiency  ? 

With  regard  to  that  question,  I  cannot  take  it  that  Devaynes 
was  not  to  be  considered  as  at  the  time  of  his  death  under  an 
obligation  to  replace  the  stock  which  had  been  sold  out  in  his 
life-time.  It  cannot  be  disputed  that  he  was  subject  to  such 
liability.  Nor  can  it  any  more  be  made  a  question  that  a 
deceased  partner's  estate  must  remain  liable  in  equity,  until  the 
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VuLLiAUT    debts  which  affected  him  at  the  time  of  his  death  have  been  fully 
Noble,      discharged.    There  are  various  ways  in  which  the  discharge  may 
take  place ;   but  discharged  they  must  be  before  his  liability 
ceases.    I  remember  a  time  when  the  point  was  doubted,  as  in 
Hoare  v.  Contenciny^  but  it  is  now  completely  settled,  that  the 
representative  of  a  deceased  partner  may  be  sued  in  equity. 
This,  however,  cannot  take  place  if  the  debt  has  been  in  any 
manner  discharged ;  and  it  was  therefore  very  fairly  urged,  that 
this  debt   had  actually  been  discharged   in  May,  1810,  when 
VuUiamy,  with  the  note  in  his  hand,  paid  the  2,750Z.,  but  did 
not  call  for  a  re-transfer.     It  cannot  be  stated,  that  he  was  not 
then  in  a  condition  to  call  for  a  re-transfer,  because  he  did  not 
know  that  the  stock  was  no  longer  where  he  had  placed  it.    On 
the  contrary,  the  other  parties  did  know  that  the  stock  was  not 
there.    Devaynes,  at  the  time  of  his  death,  knew  that  the  stock 
was   not   there.      How  can  it  be  said  that,   under  such  cir- 
[  *620  ]      cumstances,  a  new  contract  is  to  be  inferred  *from  the  silence 
of  VuUiamy  ?    If  VuUiamy  had  asked  for  the  stock.  Noble  must 
have  told  him  there  was  none ;  and  that  is  direct  evidence  that, 
at  the  death  of  Devaynes,  all  the  then  partners  were  debtors  to 
VuUiamy  for  money  had  and  received.    Am  I  to  say,  then,  that 
the  obUgation  Devaynes  was  under  at  his  death  is  canceUed, 
because  Devaynes  did  not  inform  VuUiamy  of  the  breach  of  trust 
committed  in  his  life-time  ? 

I  therefore  think,  that  VulUamy  has  made  good  his  claim 
against  Devaynes's  estate  for  the  amount  of  the  deficiency. 

As  to  the  point  of  set-off,  I  repeat  that  I  wish  it  again  to  be 
spoke  to. 

Dee.  12.  On  this  day  the  question  of  set-off  came  on  to  be  spoke  to,  as 

desired  by  the  Lord  Chancellor. 

Sir  A.  Piggotty  Trower,  and  Eoupeli  for  the  plaintiffs, 

Insisted  that  this  case  could  not  be  distinguished  in  principle 
from  that  of  Ex  parte  Stephen8,l  vfheTe  the  decision  turned  ex- 
pressly on  the  fraud  which  had  been  committed,  and  not  on  the 
notion  of  establishing  any  abstract  rule  of  equity,  as  differing 
t  1  Br.  C.  C.  27.  t  8  E.  B.  75  (11  Ves.  24). 
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from  the  rule  of  law  with  regard  to  set-off  in  general.    They    Vulliamy 

went  on  to  compare  the  two  cases,  and  cited  Ex  parte  Hanson  t       noblb. 

as  confirmatory  of  the  same  principle,  contending  that  there 

could  be  no  higher  equity  in  the  case  of  a  surety,  *than  of  a       [  •621  ] 

co-obligor,  and  that  it  would  be  contrary  to  every  rule  of  justice 

to  adopt  any  distinction  between  them.     They  also  insisted,  that 

being  a  case  of  such  gross  fraud,  the  plaintiffs  were  entitled  to 

costs  out  of  the  bankrupt's  estate. 

The  only  point  in  which  this  case  differed  from  Ex  parte 
Stephens  was,  that  here  it  was  a  joint  note,  in  the  other  joint 
and  several,  which  made  the  present  case  the  stronger  of  the 
two  in  favour  of  set-off. 

WethereU  for  Devaynes's  executors,  argued  in  favour  of  the 
same  position. 

Sir  8.  Romilly  and  Palmer,  contra. 

Thb  Lord  Chancellor: 

The  case  of  Ex  parte  Hanson  does  not  apply  to  the  present. 
There  A.  and  B.  gave  a  joint  undertaking  in  respect  of  a  debt 
due  from  A.  only.  This  was  quite  different  from  a  case  of 
set-off. 

But  the  case  of  Ex  parte  Stephens  went  upon  this.  There  the 
sister  of  a  person  who  was  debtor  to  the  banking-house  gave 
her  personal  undertaking  for  the  debt  of  her  brother,  being  at 
the  time  ignorant  that  the  bankers  had  money  of  hers  in  their 
hands,  for  which  they  were  accountable,  and  which  she  prayed 
by  her  petition  might  be  set  off  against  that  particular  debt. 
That  is  precisely  the  present  case.  You  are  right,  therefore,  in 
this  poiat  as  to  the  set-off,  and  must  have  your  costs,  to  which 
the  two  estates,  of  the  bankrupts,  and  of  Devaynes,  must 
contribute  proportionally. 

[Note. — This  part  of  the  decision  is  explained  by  Jessel,  M.  R. 
in  Middleton  v.  Pollock,  L.  R.  20  Eq.  at  pp.  522,  523,  as  resting 
not  upon  set  off  properly  so  called  but  upon  the  ground  that 

t  8  R.  B.  335  (12  Yes.  346),  before      Eldon,  8  B.  E.  337  (18  Yes.  232). 
L(»d  Ebskine.    Affirmed  by  Lord 
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VuLLiAMY    the  joint  debt  must  be  taken  to  have  been  satisfied  by  the 
Noble.      application  of  the  proceeds  of  the  securities  which  were  im- 
properly sold. — C.  A.  S.] 


1817.  HILL  V.  THOMPSON. 

^^!l^  (3  Merivale,  622—632.) 

In  order  to  obtain  an  injunction  against  violation  of  a  patent,  the 
'     '  *  party  must,  at  the  time  of  applying,  swear  as  to  his  belief  that  he  is  the 

[  622  ]  original  inventor. 

To  establish  the  validity  of  a  patent,  the  invention  must  be  both  new 
and  useful,  and  the  specification  must  accurately  describe  it.  Also,  if 
the  specification  seeks  to  cover  more  than  is  actually  new  and  useful, 
it  vitiates  the  patent,  rendering  it  ineffectual  even  to  the  extent  to 
which  it  might  otherwise  have  been  supported. 

Old  things  used  in  a  combination  producing  new  or  different  results 
may  be  the  subject  of  a  patent. 

The  bill  prayed  an  injunction  to  restrain  the  defendants 
"  from  selling  or  in  any  manner  disposing  of  any  iron  smelted 
and  worked  or  otherwise  produced  by  them,  or  by  any  person  or 
persons  on  their  behalf,  by  the  means  or  use  of  the  plaintiff's 
invention  and  improvements  (in  the  bill  mentioned) ;  and  from 
using  slags  or  cinders  and  mine  rubbish  and  lime,  according  to 
the  plaintiff's  said  invention  and  improvements;  and  from  in 
any  manner  using  the  said  invention  and  improvements  in  the 
smelting  and  working  of  iron,  and  from  otherwise  infringing  the 
plaintiff's  patent  (in  the  bill  also  mentioned)  during  the  remainder 
of  the  term  thereby  granted." 

The  affidavits  in  support  of  the  injunction  (which  was  moved 
for  and  obtained  upon  the  filing  of  the  bill  until  answer  or 
further  order),  stated  the  letters  patent,  dated  the  26th  of  July, 
1814,  for  the  plaintiff's  invention,  which  was  alleged  to  consist 
in  the  use  and  application  of  the  slags  or  cinders  thrown  off  by 
the  operation  of  smelting  (which  had  previously  been  considered 
as  useless)  to  the  production  of  good  and  serviceable  metal,  by 
the  admixture  of  mine-rubbish  and  otherwise,  according  to 
principles  of  the  plaintiff's  own  discovering. 

The  defendants  moved,  on  the  coming  in  of  their  answer,  to 
dissolve  the  injunction;   and  upon  this  occasion  a  variety  of 
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affidavits  were  produced  on  both  *sides,  tending  respectively  to  Hill 
impeach  and  to  assert  the  validity  of  the  patent,  and  of  the  Thompson. 
injunction  to  restrain  the  breach  of  it.  An  affidavit  made  by  [  4623  ] 
the  plaintiff  referred  to  the  specification  of  his  invention  lodged 
in  the  patent  office,  alleging  that  he  verily  believed  he  was  the 
inventor  of  the  several  improvements  in  smelting  and  working 
iron  which  were  therein  mentioned ;  and  the  specification  re- 
ferred to  contained  an  explanation  of  the  principles  of  the 
alleged  invention,  which  was  extremely  diffuse,  and  objected  to 
on  the  other  side  as  either  wholly  unintelligible,  or  so  confused 
and  intricate  as  not  to  be  capable  of  being  reduced  to  practice. 
It  was  further  objected  that,  except  by  reference  to  this  obscure 
specification,  neither  the  plaintiff,  nor  any  of  his  witnesses,  had 
stated  in  what  the  alleged  invention  and  improvements  consisted, 
nor  whether  he  claimed  in  respect  of  invention  or  of  improve- 
ments merely ;  and  that  a  patent,  to  be  good,  must  not  be  more 
extensive  than  the  invention.  The  defendants'  affidavits  also 
went  to  deny  the  originality  of  the  invention  altogether.  [Boul- 
ton  V.  BuU,^  and  other  cases  were  cited,]  on  the  part  of  the 
plaintiff,  in  answer  to  the  objection  to  the  specification. 

The  case  was  argued  on  several  occasions,  and  at  considerable 
length. 

Sir  S.  RomiUy^  Bell  and  Phillimore,  for  the  defendants,  in 
support  of  the  motion  to  dissolve  the  injunction. 

Trower,  WethereU,  and  Raithby,  contra. 

Thb  Lobb  Chancellor  said  :  AprU  24. 

He  doubted  whether  the  injunction  ought  to  have  been  gi-anted  r  ^24  i 
in  the  first  instance,  unless  the  affidavits  had  stated  more  par- 
ticularly in  what  the  alleged  infringement  of  the  patent  consisted  ; 
and  that  it  should  have  been  shewn  to  be,  by  working  in  the 
precise  proportions  mentioned  in  the  specification,  as  being  of 
the  essence  of  the  invention.  That,  when,  in  future,  an  injunc- 
tion is  applied  for  exparte,  on  the  ground  of  violation  of  a  right 
to  an  invention,  secured  by  patent,  it  must  be  understood,  that 
t  3  R.  B.  439  (2  H.  Bl.  463). 
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Hill  it  is  incumbent  on  the  party  making  the  application  to  swear,  at 
Thompson,  the  time  of  making  it,  as  to  his  belief,  that  he  is  the  original 
inventor ;  for,  although,  when  he  obtained  his  patent,  he  might 
very  honestly  have  sworn  as  to  his  belief  of  such  being  the  fact 
yet  circumstances  may  have  subsequently  intervened,  or  infor- 
mation been  communicated,  sufficient  to  convince  him  that  it 
was  not  his  own  original  invention,  and  that  he  was  undei 
a  mistake  when  he  made  his  previous  declaration  to  that  effect. 

The  principle  upon  which  the  Court  acts  in  cases  of  this 
description  is  the  following : — ^Where  a  patent  has  been  granted, 
and  an  exclusive  possession  of  some  duration  under  it,  the  Court 
will  interpose  its  injunction,  without  putting  the  party  previously 
to  establish  the  validity  of  its  patent  by  an  action  at  law.  But 
where  the  patent  is  but  of  yesterday,  and,  upon  an  application 
being  made  for  an  injunction,  it  is  endeavoured  to  be  shewn,  in 
opposition  to  it,  that  there  is  no  good  specification,  or  otherwise, 
that  the  patent  ought  not  to  have  been  granted,  the  Court  will 
not,  from  its  own  notions  respecting  the  matter  in  dispute,  act 

[  •626  ]  upon  the  presumed  validity  or  invalidity  of  the  *patent,  without 
the  right  having  been  ascertained  by  a  previous  trial ;  but  will 
send  the  patentee  to  law,  and  oblige  him  to  establish  the  validity 
of  his  patent  in  a  court  of  law,  before  it  will  grant  him  the 
benefit  of  an  injunction.     *     *    *    It  cannot  be  said,  that  there 

r  •626  ]  has  been,  in  this  case,  *such  a  possession  or  enjoyment  under 
the  patent,  as  would  induce  the  Court  to  continue  the  injunction, 
upon  such  evidence  as  is  here  afforded,  until  its  validity  has 
been  tried  at  law.  Here  the  patent  bears  date  July,  1814,  and 
the  specification  January,  1815  ;  and  it  appears  by  the  aflBdavits, 
that  the  works  were  not  completed  so  as  to  carry  on  the  operations 
under  the  patent  until  July,  1816. 

His  Lordship  accordingly  dissolved  the  injunction :  but  directed 
that  an  account  should  be  kept  of  slags  used  and  iron  made  by 
the  defendants,  according  to  the  method  described  in  the  8i)ecifi- 
cation,  the  plaintiff  undertaking  to  bring  an  action ;  with  liberty 
to  apply  to  have  the  injimction  revived,  after  trial  of  the  action, 
or  in  case  of  any  unreasonable  delay  being  interposed  on  the 
part  of  the  defendants. 
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An  action  was  brought  accordingly,  and  the  result  of  the  trial,        Hill 
vas  a  verdict  in  favour  of  the  plaintiff;  who  now  moved  to  revive    thompboh. 
the  mjunction.  />^.  is. 

The  Lord  Chancellob  : 

In  his  directions  to  the  jury,  the  Judge  has  stated  it  as  the  [  ^^9  ] 
law  on  the  subject  of  patents ;  first,  that  the  invention  must  be 
novel ;  secondly,  that  it  must  be  useful ;  and,  thirdly,  that  the 
specification  must  be  intelligible.  I  will  go  farther,  and  say, 
that  not  only  must  the  invention  be  novel  and  useful,  and  the 
specification  intelligible,  but  also  that  the  specification  must  not 
attempt  to  cover  more  than  that  which,  being  both  matter  of 
actual  discovery,  and  of  useful  discovery,  is  the  only  proper 
subject  for  the  protection  of  a  patent.  And  I  am  compelled  to 
add,  that,  if  a  patentee  seeks  by  his  specification  any  more  than 
he  is  strictly  entitled  to,  his  patent  is  thereby  rendered  ineffectual, 
even  to  the  extent  to  which  he  would  be  otherwise  fairly  entitled. 
On  the  other  hand,  there  may  be  a  valid  patent  for  a  new  com- 
bination of  materials  previously  in  use  for  the  same  purpose,  or 
for  a  new  method  of  applying  such  materials.  But,  in  order  to 
its  being  effectual,  the  specification  must  clearly  express  that  it 
is  in  respect  of  such  new  combination  or  application,  and  of  that 
only,  and  not  lay  claim  to  the  merit  of  original  invention  in  the 
use  of  the  materials.  If  there  be  a  patent  both  for  a  machine, 
and  for  an  improvement  in  the  use  of  it,  and  *it  cannot  be  sup-  [  *630 1 
ported  for  the  machine,  although  it  might  for  the  improvement 
merely,  it  is  good  for  nothing  altogether,  on  account  of  its 
attempting  to  cover  too  much. 

Now  it  is  contended,  that  what  is  claimed  by  the  present 
patent  is  not  a  novel  invention ;  that  the  extraction  of  iron  from 
slags  or  cinders  was  previously  known  and  practised ;  that  the 
use  of  lime  in  obstructing  cold-short,  was  likewise  known.  But 
to  aU  this  it  is  answered,  that  the  patent  is  not  for  the  invention 
of  these  things,  but  for  such  an  application  of  them  as  is  described 
in  the  specification.  Now,  the  utiUty  of  the  discovery,  the  in- 
telligibilitj  of  the  description,  &c.,  are  all  of  them  matters  of 
fact,  proper  for  a  jury.  But  whether  or  not  the  patent  is 
defective   in  attempting  to  cover  too  much,  is  a  question  of 
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Hill  law,  and  as  such,  to  be  considered  in  all  ways  that  it  is  con- 
venient for  the  purposes  of  justice  that  it  should  be  considered. 
This  specification  generally  describes  the  patent  to  be  "  for  im- 
provements in  the  smelting  and  working  of  iron ;"  and  it  then 
goes  on  to  describe  the  particulars  in  which  the  alleged  improve- 
ments consist,  describing  various  proportions  in  the  combination 
of  the  materials,  and  various  processes  in  the  adhibition  of 
them.  The  question  of  law,  upon  the  whole  matter,  is,  whether 
this  is  a  specification  by  which  the  patentee  claims  the  benefit 
of  the  actual  discovery  of  lime  as  a  preventive  of  cold-short,  or 
whether  he  claims  no  more  than  the  invention  of  that  precise 
combination  and  those  peculiar  processes,  which  are  described 
in  the  specification.  And  when  I  see  that  this  question  clearly 
arises,  the  only  other  question  which  remains  is,  whether  I  can 
be  BO  well  satisfied  with  respect  to  it,  as  to  take  it  for  granted, 
that  no  argument  can  prevail  upon  a  court  of  law,  to  let  that 
first  question  be  re-considered,  by  granting  the  motion  for  a  new 
trial.    If  this  be  a  question  of  law,  I  can  have  no  right  whatever 

[  631  ]  to  take  its  *decision  out  of  the  jurisdiction  of  a  court  of  law, 
unless  I  am  convinced  that  a  court  of  law  must  and  will  consider 
the  verdict  of  the  jury  as  final  and  conclusive.  But  this  only 
brings  it  back  to  the  original  question ;  and  I  see  enough  of 
difficulty  and  uncertainty  in  the  specification,  and  enough  of 
apparent  repugnance  between  the  specification  and  the  patent 
itself,  to  say,  that  it  is  impossible  I  can  arrive  at  such  a  con- 
clusion respecting  it,  as  to  be  satisfied  that  there  is  no  ground  for 
granting  a  new  trial. 

In  the  order  I  formerly  pronounced,  was  contained  a  direction, 
that  the  defendants  should  keep  an  account  of  iron  produced  by 
their  working  in  the  manner  described  in  the  injunction.  If  the 
injunction  is  to  be  now  revived,  the  whole  of  their  establishment 
must  be  discharged  between  this  and  the  fourth  day  of  next  term, 
when  it  is  intended  to  move  for  a  new  trial,  the  result  of  which 
may  be,  that  the  defendants  have  a  right  to  continue  the  works  ; 
to  do  which,  they  will  then  be  under  the  necessity  of  re-com- 
mencing all  their  operations,  and  making  all  theur  preparations 
and  arrangements  de  novo.  It  appears  to  me,  that  this  would 
be  a  much  greater  inconvenience  than  any  that  can  result  from 
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my  refusal  in  the  present  instance  to  revive  the  injunction.    My        Hill 
opinion,  therefore,  is,  that  this  matter  must  stand  over  until  the    Thompson. 
fifth  day  of  next  Term,  when  I  may  be  informed  of  the  result 
of  the  intended  application  for  a  new  trial;  the  account  to  be 
taken,  in  the  meantime,  as  before. 

[Upon  a  new  trial  the  patent  was  declared  invalid  (8  Taunton, 

375).] 

Order  accordingly. 


SCOTT  V.   PORCHER.  isit. 

(3  Merivale,  632— 664.)  Deo^  24. 

An  asedgninent  to  an  agent  of  the  assignor  for  the  benefit  of  a  creditor    Rollt  Court, 
is  reyocable  until  notice  thereof  has  been  communicated  to  the  creditor.    Grant,  M.B. 

[  652  ] 
The  bill  stated,  that  the  plaintiffs  Harrington,  Burnaby,  and 

Harrington,  who  were  in  partnership  as  general  agents  at 
Madras,  under  the  firm  of  Harrington  &  Co.,  becoming  indebted 
to  an  amount  beyond  what  their  estate  was  sufficient  to  pay, 
agreed  to  make  an  assignment  of  their  stock  in  trade,  and  all 
their  effects,  both  in  their  partnership  and  individual  characters, 
to  James  Strange  (then  of  Madras),  and  to  the  plaintiffs  Scott 
and  Arbuthnot,  in  trust  for  their  creditors ;  and  that,  accordingly, 
by  indenture  dated  the  19th  of  December,  1811,  between  the 
plaintiffs  *Harrington  &  Co.,  of  the  first  part ;  the  said  James  C  *653  ] 
Strange,  and  the  plaintiffs  Scott  and  Arbuthnot,  of  the  second 
part;  and  the  several  persons  therein  mentioned  (creditors  of 
Harrington  &  Co.)  of  the  third  part ;  it  was  witnessed  that,  in 
pursuance  of  the  said  agreement,  &c.,  the  plaintiffs  Harrington 
k  Co.  assigned  to  the  said  parties  of  the  second  part,  all,  &c. 
(subject  to  such  claims,  rights,  or  interests,  as  any  other  person 
or  persons  might  have  therein,)  upon  trust  to  sell  and  dispose 
of  the  same,  and,  out  of  the  produce,  in  the  first  place,  to  retain 
to  themselves  all  costs  and  expenses,  and  then  (as  soon  as  suffi- 
cient funds  should  be  realized),  to  make  and  declare  a  dividend 
of  10  per  cent.,  to  and  among  the  subscribing  creditors,  upon  the 
amount  of  their  debts,  and  afterwards  to  proceed  in  paying  off 
the  several  debts  then  due,  when  sufficient  should  come  to  hand 

E.B. ^VOL.  XVn.  M 
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Scott  to  enable  them  to  make  or  declare  a  dividend  of  5  per  cent. ; 
PoBOHBB.  and  to  pay  the  surplus  to  the  plaintiffs  Harrington  &  Co. ;  in 
consideration  whereof,  the  subscribing  creditors  released  to  the 
said  plaintiffs  all  actions,  &c.  In  which  indenture  was  also  con- 
tained a  power  enabling  the  creditors,  or  a  majority,  to  nominate 
or  appoint  either  or  any  of  the  plaintiffs  to  act  as  trustees  or 
trustee  conjointly  with  the  said  parties  of  the  second  part,  and 
to  appoint  new  trustees,  &c.,  in  virtue  of  which  power  the  plain- 
tiffs William  Harrington  and  Bumaby  were,  shortly  after  the 
execution  of  the  indenture,  appointed  to  act  as  such  trustees 
jointly  with  Strange,  Scott,  and  Arbuthnot;  and.  Strange 
having  declined  to  act,  the  plaintiff  Cherry  was  substituted  as  a 
trustee  in  his  room. 

The  bill  proceeded  to  state,  that  previous  to  the  execution  of 
this  indenture  (in  the  month  of  January,  1810,)  the  plaintiffs 
Harrington  &  Co.  consigned  to  Messrs.  Bumie,  in  London,  two 
[♦654]      boxes  of  pearls,  one  *"on  account  of  Harrington  &  Co.,"  the 
other  "  on  account  of  (the  plaintiff)  WilKam  Harrington  "  only ; 
and  that,  at  the  time  this  consignment  was  made,  directions 
were  sent  by  Harrington  &  Co.,  and  also  by  W.  Harrington,  to 
Messrs.  Bumie,  to  sell  both  the  boxes  of  pearls  so  consigned, 
and  pay  the  proceeds  to  arise  from  the  sale  of  the  first  of  the 
boxes  to  the  defendants  Porcher  &  Co.,  on  account  of  Harrington 
&  Co.,  and  the  proceeds  to  arise  from  the  sale  of  the  other  box 
to  one  Moffatt,  on  account  of  W.  Harrington.     That  the  pearls 
arrived  in  safety ;  and  Messrs.  Burnie  acknowledged  the  receipt 
of  them  by  letters,  dated  the  12th  of  July,  1810,  and  addressed 
to  Messrs.  Harrington  &  Co.,  and  W.  Harrington,  respectively, 
whereby  they  also  undertook  to  pay  the  proceeds  according  to 
the  directions  so  transmitted  to  them.     That,  at  the  time  the 
consignments  arrived,  the  market  for  pearls  in  England  was 
much  depressed;  and  Messrs.  Harrington  &  Co.  having  been 
made  acquainted  therewith  by  Messrs.  Bumie,  formed  the  design 
of  consigning  the  same  pearls  to    America ;   in  consequence 
whereof  they,  on  the  6th  of  January,  1811,  wrote  to  Messrs. 
Burnie  the  following  letter : — 

"  Deab  Sibs, — In  consequence  of  the  very  unfavourable  report 
received  from  you  of  the  state  of  the  London  market  for  the  pearls 
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consigned  to  you  by  the  Surryy  as  well  as  the  unprontiifling  Scott 
prospect  of  any  improvement  to  our  advantage,  it  has  occurred  poechbb. 
to  us  to  desire  inquiries  to  be  made  of  the  probable  vend  in 
America.  You  will  receive  from  Messrs.  Higginson  &  Co.,  of 
Boston,  a  particular  statement  of  the  markets  with  them,  having 
famished  them  with  copies  of  the  invoices,  for  the  purpose  of 
aiding  their  inquiries;  and,  should  it  appear  on  a  view  of 
circumstances,  at  the  same  time  taking  into  consideration  the 
drawback  on  *the  export  of  the  pearls  on  the  one  hand,  and  [  *655  ] 
the  charges  of  shipment,  &c.  on  the  other,  that  the  result  which 
may  be  held  out  by  Messrs.  Higginson  &  Co.  of  a  sale  in  the 
United  States  will  be  comparatively  favourable,  we  request  you 
will  ship  them  accordingly  to  their  consignment  on  our  account, 
covering  all  risks,  and  advising  us  thereof  by  the  first  opportu- 
nity. We  shall  allow  of  your  charging  your  2J  per  cent,  com- 
mission, the  same  as  if  you  had  made  the  sale,  in  compensation 
for  your  trouble  on  the  occasion.  We  apprehend  the  advantage 
of  a  prompt  sale  in  America,  which  is  an  additional  motive. 
You  will  be  pleased  to  consider  these  instructions  as  including 
the  consignment  per  Surry  on  account  of  our  William  Harrington, 
as  well  as  of  ourselves." 

The  bill  further  stated  that,  before  the  pearls  could  be  sent 
to  America,  Messrs.  Porcher  &  Co.  received  information  of  the 
failure  of  Messrs.  Harrington  &  Co.,  and  thereupon  caused  an 
attachment  to  issue  out  of  the  Lord  Mayor's  Court,  whereby  the 
pearls  were  attached,  as  goods  in  the  hands  of  Messrs.  Burnie, 
belonging  to  the  house  of  Harrington  &  Co.,  and  to  the  plaintiff 
W.  Harrington,  who  were  (as  was  alleged)  respectively  indebted 
to  Porcher  &  Co. ;  that  about  the  20th  of  February,  1812,  the 
plaintiffs  (trustees)  sent  a  copy  of  the  indenture  to  Porcher  &  Co., 
and  requested  them  to  act  as  their  agents  in  London  for  collecting 
all  sums  due  to  the  estate  of  Harrington  &  Co.,  procuring  the 
signature  of  creditors,  and  making  payment  among  them  of  such 
monies  as  should  come  to  their  hands.  The  bill  also  stated,  that 
at  the  time  of  the  execution  of  the  indenture,  Harrington  &  Co. 
were  largely  indebted  to  Porcher  &  Co.,  and  that  Porcher  &  Co., 
upon  receiving  the  indenture,  executed  the  same  as  creditors, 
thereby  (as  the  plaintiffs  insisted)  subjecting  themselves  *to  all      [  •C56  j 
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Scott      the  provisions  thereof  ;  that,  in  answer  to  the  application  made 
PoBCREB.    ^  them  for  that  purpose,  Porcher  &  Co.  at  first  declined  the 
agency,  except  upon  the  terms,  that  their  acceptance  of  it  should 
not  prejudice  their  interest  or  affect  the  benefit  they  might, 
under  the  laws  of  England,  be  entitled  to,  either  by  virtue  of 
their  attachment,  or  from  the  possession  of  goods,  bills,  or  other 
property  of  Harrington  &  Co.  in  their  hands,  or  from  any  future 
legitimate  means  that  might  be  presented  for  their  security,  and 
reimbursement  of  such  debts  as  were  due  to  them.     That,  after- 
wards, on  the  10th  of  August,  1812,  they  (Porcher  &  Co.)  wrote 
to  the  plaintiffs  (trustees)  stating,  that  they  perceived  that  the 
terms  of  the  deed  not  only  excluded  them  from  appropriating 
to  themselves  any  property  of  Harrington  &  Co.,  that  might 
thereafter  come  to  their  hands,  but  also  from  the  benefit  of  their 
attachment ;  admitting,  however,  the  equity  of  the  arrangement 
thereby  made,  and  engaging  to  apply  whatever  should  be  realized 
from  the  produce  of  the  general  funds,  for  the  benefit  of  all  the 
creditors,  parties  to  the  deed.     That,  notwithstanding,  subse- 
quently to  their  execution  of  the  deed,  they  (Porcher  &  Co.) 
proceeded  on  their  attachment,  and  obtained  judgment  therein, 
and  by  virtue  thereof  got  possession  of  the  pearls,  and  had  since 
sold  the  same,  and  applied  the  produce  in  discharge  of  the  debts 
due  to  them  from  Harrington  &  Co.,  without  bringing  any  part 
to  account  with  the  plaintiffs  (trustees).     The  bill  then  proceeded 
to  charge  them  (Porcher  &  Co.)  with  notice,  at  the  time  when 
they  executed  the  deed,  and  accepted  the  agency,  or  (at  least) 
when  they  received  the  pearls,  or  the  produce  thereof,  of  the 
consignment  to  Bumie  &  Co.,  with  directions  to  pay  to  them 
(the  defendants)  ;  but  insisted  that  any  directions  which  were 
given,  with  respect  to  the  appropriation  of  such  produce,  were 
[  •657  ]      revoked  by  the  subsequent  directions  contained  in  the  *letter  of 
the  6th  of  January,  1811 ;  and  that,  in  case  they  were  not  so 
revoked,  yet,  as  they  had  not  been  carried  into  execution  at  the 
time  of  the  failure  of  Messrs.  Harrington  &  Co.,  and  the  pearls 
had  not  been  then  sold,  they  (the  pearls)  ought  to  be  considered 
as  part  of  the  estate  of  Harrington  &  Co.,  and  to  have  been  vested 
by  the  trust-deed  in  the  plaintiffs  (trustees)  for  the  benefit  of  the 
creditors.    The  bill,  therefore,  prayed  an  account  of  the  pearls. 
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and  of  the  money  arising  from  the  sale  thereof,  which  had  come        Scott 
to  the  hands  of  the  defendants,  or  any  of  them,  and  that  they     pobohkb. 
(the   defendants)   might    be    decreed  to  pay  to  the  plaintiffs 
(trustees)  what  should  be  fomid  due  on  the  taking  of  the  account, 
in  order  that  the  same  may  be  applied  according  to  the  provisions 
of  the  trust-deed. 

The  defendants,  by  their  answer,  admitted,  that  they  received 
information  of  the  failure  of  Messrs.   Harrington  &  Co.,  but 
whether  before  the  pearls  could  be  sent  to  America  they  could 
not  say.    They  believed,  however,  that  the  news  did  not  reach 
England  till  many  months  after  the  instructions   had    been 
received  by  Bumie  &  Co.  to  send  the  pearls   eventually  to 
America.    They  also  admitted,  that  they  caused  the  attachment 
to  issue  after  they  knew  of  the  failure.     They  stated,  that,  at 
the  time  of  the  execution  of  the  indenture,  Harrington  &  Co. 
were  indebted  to  them  (the  defendants)  in  6O,O00Z.     They  denied 
that  they  executed  the  indenture  as  creditors,  admitting  that 
they  at  first  declined  the  agency,  and  stating,  that,  at  the  time 
when  they  wrote  to  Messrs.  Harrington  &  Co.,  as  mentioned  in 
the  bill,  they  had  not  adverted  to  the  clause  in  the  deed,  whereby 
any  creditor  executing  the  indenture  would  be  prevented  from 
proceeding  at  law ;  and  that,  upon  discovery  thereof,  they  deter- 
mined to  sign,  and  waive  the  benefit  of  their  attachment ;  and 
wrote  to  Messrs.  Harrington  *&  Co.,  apprizing  them  of  that      [  •668  ] 
determination,  and  that  they  would  prosecute  the  attachment 
for  the  benefit  of  their  estate.    But  they  farther  stated,  that 
they  had  since  been  informed  of  the  pearls  having  been  con- 
signed to  Burnie  &  Co.,  to  be  sold,  and  the  proceeds  paid  to 
them  (the  defendants)  in  part  payment  of  their  debts ;  and, 
admitting  that   they  had  proceeded    in  the  attachment,   and 
obtained  judgment  thereon,  by  virtue  whereof  they  had  possessed 
the  pearls,  which  they  had  since  sold  for  8,000Z.  and  upwards, 
they  insisted  on  their  right  to  retain  and  apply  the  same  in 
discharge  of  their  own  debt,  so  far  as  it  would  extend,  by  ^drtue 
of  such  consignment. 

It  appeared,  both  by  the  answer  and  evidence  in  the  cause, 
that  the  defendants  did  not  know  of  the  first  intended  appropria- 
tion, under  which  they  claimed,  till  after  they  had  executed  the 
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SooTT       indenture,  and  also  had  obtained  judgment,  and  recovered  the 
PoBOHSB.     pearls  under  the  attachment. 

Bell,  DowdesweU,  and  Abercrombie,  for  the  plaintiffs.  *  ♦  * 

[  659  ]  Sir  S.  RomiUy  and  ShadweU,  for  the  defendants : 

First.    Here  is  a  consignment  for  a  specific  purpose,  and  an 
[  660  ]       acceptance  on  the  part  of  the  consignees.     The  communication 
to  the  third  party  is  not  essential  to  the  appropriation.     *     *    * 
[  661  ]  In  the  present  case  there  is  no  question  whatever  that  Messrs. 

Bumie  &  Go.  were  duly  constituted  trustees ;  and  the  question, 
whether  the  consignors  might  not  subsequently  revoke  their 
commission  does  not  arise.    *     *    * 

The  next  question  is,  whether  any  thing  had  been  done  by  the 
defendants  (Porcher  &  Co.)  to  preclude  them  from  availing 
themselves  of  the  consignment  made  in  their  favour.  Whatever 
was  done  by  them,  it  is  said,  was  done  in  total  ignorance  of  their 
interest ;  and  it  is,  therefore,  impossible  that  such  a  question 
can  at  all  be  argued.  If  any  loss  had  been  incurred,  it  certainly 
[  •662  ]  would  not  have  been  the  loss  of  Porcher  &  Co.,  until  *they  had 
notice.  But  the  same  must  be  the  case  with  every  assignment 
made  for  the  benefit  of  creditors. 

(The  Master  of  the  Bolls  :  And  yet  the  answer  to  that  very 
question  is  the  criterion  by  which  to  determine  whether  an  appro- 
priation was  finally  made  or  not.) 

ShadweU,  for  the  defendants  : 

*  *  Where  money  is  put  into  the  hands  of  any  person  for  a 
given  purpose,  which  purpose  is  for  the  benefit  of  another,  unless 
he  expressly  repudiates  the  commission,  he  becomes  a  trustee  for 
that  other  person.  Burnie  &  Co.  were  not  at  liberty  subsequently 
to  repudiate,  having  become  trustees  by  their  acceptance  of  the 
•  commission.  Then  how  can  a  trust,  so  created,  be  destroyed  ? 
It  cannot  be  said  that  Porcher  &  Co.,  by  any  act  of  their  own, 
have  done  it,  any  more  than  those  parties  who  have  actually 
filed  this  bill  for  relief.  But  the  party  remitting  seeks  to  have 
restitution  ;  and,  for  that  purpose,  would  fix  upon  the  plaintiffs 
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(who  are  merely  trustees)  the  consequences  of  his  own  error.        Scott 
♦    ♦    *  «    *' 

POBOHSB. 

Then  it  is  said,  there  must  be  notice  to  the  third  party  of  the 
benefit  intended  him.  But  where  is  it  to  be  found,  that  such  [  ^^  ] 
notice  must  be  either  immediate  or  simultaneous  ?  It  is  only 
laid  down,  in  general  terms,  that  there  must  be  notice  ;  and,  in 
point  of  fact,  there  was  notice  to  Messrs.  Porcher  &  Co.,  and 
acceptance  by  them. 

(The  Mastbb  of  thb  Bolls  :  It  may  be  said,  that  the  notice 
oaght  to  have  preceded  the  assignment  in  trust  for  creditors.) 

Bell  replied. 

The  Master  op  the  Bolls  :  ^^^'  ^^ 

This  case  is  stripped  of  almost  every  circumstance  that  has 
ever  been  relied  upon  as  constituting  an  irrevocable  appropria- 
tion. Harrington  &  Co.,  who  made  the  consignment,  never 
informed  Porcher  &  Go.  that  any  remittance  was  made,  or 
intended  to  be  made,  on  account  of  the  debt  due  to  the  latter. 
The  consignees,  who  were  mere  factors  for  the  consignors,  had 
no  directions  to  apply  the  produce  of  the  consignment  in  pay- 
ment of  any  specific  debt,  or  in  taking  up  any  particular  bill  of 
exchange.  The  only  order  they  received  was,  that,  when  the 
sale  should  be  effected,  they  should  pay  over  the  proceeds  to 
Porcher  &  Co.  They  informed  their  principals  that  they  would 
act  in  conformity  to  the  directions  received,  but  they  had  no 
communication  whatever  *with  Porcher  &  Co.  on  the  subject.  [  *664  ] 
This  amounts  to  no  more  than  a  mandate  from  a  principal  to 
his  agent,  which  can  give  no  right  or  interest  to  a  third  person 
in  the  subject  of  the  mandate.  It  may  be  revoked  at  any  time 
before  it  is  executed,  or  at  least  before  any  engagement  is  entered 
into  with  a  third  person  to  execute  it  for  his  benefit.  And  it 
will  be  revoked  by  any  disposition  of  the  property  inconsistent 
with  the  execution  of  it. 

The  assignment  of  it  in  December,  1811,  was  such  a  disposition. 
Under  that  assignment  the  general  creditors  of  Harrington  &  Co. 
fjecame  entitled  to  the  benefit  of  every  description  of  property 
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over  which  they  had  a  disposing  power.  There  was  no  third 
person  who  had  then  acquired  any  interest,  legal  or  equitable,  in 
the  goods  in  question;  and  therefore  Harrington  &  Co.  could 
dispose  of  them,  and  they  have  disposed  of  them  to  the  present 
plaintiffs,  who  are  consequently  entitled  to  a  decree. 

Decree  in  favour  of  the  plaintiffs  »\ 


1807.  EICHAEDS  V.  NOBLE.J 

^P^  ^'  (3  Merivale,  673—674.) 

Eldon,  L.C.  A  lord  of  a  manor  is  entitled  to  an  injunction  and  account  in  respect 

[  673  ]  of  waste  by  a  copyholder. 

Bill  by  lord  of  a  manor  against  copyholders,  for  an  account 
of  turves  cut  and  taken,  and  for  an  injunction ;  not  waiving  the 
forfeiture. 

Defendants  put  in  a  demurrer  for  want  of  equity. 

Sir  S.  RomiUyy  Hart,  and  Heald,  in  support  of  the  de- 
murrer.    ♦     *    * 

Leach  and  Bell,  for  the  plaintiff.     *     *    * 

The  Lord  Chancellor  took  time ;  but  said,  that,  in  many 
cases,  the  forfeiture  was  a  very  inadequate  remedy ;  and  he 
noticed  the  instance  of  a  barren  spot  upon  which  many  valuable 
[  ^674  ]  timber  trees  grow.  If  the  ^copyhold  tenant  only  forfeited  his 
copyhold  by  cutting  down  these  trees,  he  might  in  such  case 
be  a  considerable  gainer  by  his  own  wrongful  conduct. 

The  demurrer  was  overruled  accordingly;    and,  afterwards, 

upon  affidavit  in  support  of  the  principal  facts  alleged  by  the 

bill,  the 

Injunction  was  awarded.% 


t  Reg.  Lib.  1817,  B.  fo.  702. 
X  Ex  relatione  Mr.  Simpkinson. 


§  17tli  August,  1807.    B«g.  Lib. 
1806,  B.  fo.  1224. 
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HIBBERT  V.  HIBBERT.t  isos. 

(3  Marivale,  681—684.)  Mareh  30. 

Testator  directs  ''that  A.  bo  appointed  receiver  of  his  real  and  per-  

sonal  estate,"  and  dies  seised  of  no  real  estate,  except  an  estate  in  the  jioUg  Court. 

West  Indies,  having  by  his  will  directed  a  sum  of  money  to  be  invested  Gbant,  M.B. 

in  the  purchase  of  lands  in  England.  f  681  1 

A.  appointed  manager  of  the  West  India  estate,  upon  entering  into  a 
personal  recognizance  to  account  for  the  produce.^ 

Testator  devises  his  real  and  personal  estate  to  four  persons, 
upon  certain  trusts.  He  also  appoints  them  his  executors,  and 
directs,  that  upon  his  death,  they  shall  institute  a  suit  in 
Chancery,  for  the  purpose  of  carrying  his  will  into  effect,  under 
the  direction  of  the  Court.  By  a  codicil,  dated  a  short  time 
before  his  death,  he  directed  that  his  friend,  Ambrose  Humphreys, 
shoold  be  appointed  receiver  of  his  real  and  personal  estates,  and 
expressed,  in  strong  terms,  his  opinion  of  Humphreys,  adding, 
that  he  made  this  appointment  for  the  sake  of  benefiting 
Humphreys  in  a  pecuniary  point  of  view.  He  also  directed, 
that  Humphreys  should  be  the  solicitor  for  all  parties  in  the 
cause  in  Chancery. 

The  only  real  estates  which  the  testator  died  seised  of  were       [  682  ] 
situated  in  Jamaica ;  though  he  directed  40,000Z.,  part  of  the 
residue  of  his  personal  estate,  to  be  invested  in  the  purchase  of 
lands  in  England,  to  be  settled  to  the  same  uses  as  his  real 
estate  in  Jamaica. 

Upon  the  testator's  death,  a  suit  was  instituted  in  Chancery, 
in  which  Humphreys  acted  as  solicitor  for  all  parties. 

The  cause  was  set  down  by  consent  at  the  EoUs,  when  his  March  so. 
Honor  appointed  Humphreys  consignee  of  the  Jamaica  estates, 
and  receiver  of  the  personal  estate  directed  to  be  invested  in  the 
purchase  of  real  estates.  He  was  not,  however,  ordered  to  give 
security  ;  not  even  his  personal  recognizance.  All  the  cestui  que 
trmU  were  infants. 

Two  of  the  trustees  afterwards  brought  a  petition  of  re-hearing, 

by  which  they  contended,  that  Humphreys  ought  not  to  have 

been  appointed  consignee,  and  that   he  ought  to   have  given 

security  like  other  receivers. 

t  Ex  relatione  Mr.  Simpkinson.  518,  51  L.  J.  Ch.  275. 

r  FaUer  v.  EUley  (1881)  19  Ch.  D. 
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HiBBEBT  Sir  A.  Piggott,  Hart,  and  Cooke,  for  the  petition,  contended, 

HiBBEBT.  tliftt  it  could  not  have  been  the  testator's  intention  to  have  ap- 
pointed Humphreys  consignee.  How  can  a  solicitor  be  fit  for 
such  an  office  ?  A  consignee  is  in  fact  the  person  who  receives 
and  sells  the  produce  of  the  estate ;  who  sends  out  supplies,  &;c. 
&c.  In  short,  he  ought  to  understand  thoroughly  the  nature  of 
the  West  India  market.  It  must  rather  have  been  the  intention, 
that  he  should  receive  the  rents  of  the  estates  to  be  purchased 
in  England.  At  all  events  he  ought  to  have  given  security,  at 
least  his  own  personal  recognizance. 

Sir  Samuel  RamiUy  and  Wether eU  for  Humphreys : 
[  *688  ]  It  is  quite  clear,  that  the  testator  intended  Humphreys  *8hould 

be  consignee.  The  testator  had  no  real  estates,  except  those  in 
Jamaica,  therefore  no  other  real  estates  to  which  this  word  can 
attach.  What,  in  fact,  is  the  difference  between  the  terms 
"receiver"  and  "consignee"?  None.  The  former,  at  least, 
necessarily  includes  the  latter.  Even  if  Humphreys  is  an  unfit 
person,  the  testator  has  expressly  appointed  him.  As  to  the 
point  of  security,  there  is  no  instance  of  the  Court  directing 
security  to  be  given,  where  a  receiver  is  appointed  by  the  testator. 

Sir  A,  Piggott,  in  reply : 
The  testator  was  a  West  India  planter.  Is  it  probable  that  he 
would  have  applied  the  word  Receiver  to  these  estates  ?  This 
word  is  never  used  in  the  West  Indies.  If  he  had  such  an 
opinion  of  Humphreys,  why  not  appoint  him  consignee  during 
his  life  ?  He  very  properly  employed  West  India  merchants, 
who  are  clearly  the  proper  persons. 

Aug.  5.      The  Master  of  the  Rolls  : 

This  argument  would  have  considerable  weight,  if  the  testator 
had  died  seised  of  other  real  estates.  I  must  either  strike  out 
these  words,  or  admit  the  construction  contended  for  by 
Humphreys.  There  is,  indeed,  no  other  sense  in  which  these 
words  "  Receiver  of  my  real  estates,"  can  attach.  As  to  security, 
he  need  give  none,  except  his  personal  recognizance;  which 
ought  to  have  been  directed  by  the  former  decree,  he  not  being 
appointed  by  the  Court,  but  by  the  testator  himself. 
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POPE    V.  WHITCOMBE. 

(3  Merivale,  689—691.) 
[See  p.  686  below.] 


i8ia 

July  14. 

Rolls  Court. 
Grant,  M.R. 


TKOWEE  V.  NEWCOME.t 

(3  Merivale,  704—706.) 

Specific  performance  decreed  against  a  purchaser  at  a  public  auction, 
wbere  the  representation  in  the  particulars  of  sale  (complained  of  as 
calculated  to  mislead)  was  so  vague  and  indefinite  that  it  ought  to  have 
put  the  purchaser  on  making  previous  inquiry4 

This  was  a  bill,  by  the  vendor,  for  specific  performance  of  an 
agreement  to  purchase  the  advowson  of  Honychurch,  in  the 
coitnty  of  Devon.  The  bill  stated  (which  was  admitted  by  the 
answer),  that  the  plaintiff  being  seised  in  fee  of  the  advowson  in 
question,  caused  the  same  to  be  set  up  to  sale  by  auction,  when 
the  defendant  became  the  purchaser,  according  to  the  conditions 
of  sale.  The  printed  particulars  contained  a  description  of  the 
situation,  number  of  acres,  &c.,  and  added  **  a  voidance  of  this 
preferment  is  likely  to  occur  soon,"  but  made  no  mention  of  the 
pr^ent  incumbent. 

The  defendant,  by  his  answer,  said  he  was  induced  to  attend 
at  the  sale  by  the  representation  in  the  particulars  above  noticed  ; 
that  the  auctioneer,  at  the  time  of  sale,  said  (in  explanation) 
''  that  the  living  would  be  void  on  the  death  of  a  person  aged 
eighty-two,"  of  which  the  defendant  took  a  note  in  writing,  or  a 
copy  of  the  particulars ;  and  that  he  was,  by  such  statement, 
induced  to  bid,  and  did  bid  accordingly ;  and  was  declared  the 
purchaser,  and  signed  the  agreement.  He  then  proceeded  to 
state,  that  he  (the  defendant)  had,  since  the  sale,  discovered 
that  the  then  present  incumbent  of  the  living  was  aged  only 
thirty-two,  upon  which  discovery,  his  (the  defendant's)  solicitor, 
sent  back  the   abstract    (which  had    been  furnished)   to  the 


1S13. 
June  29. 

Rolls  Court, 
Gbant,  M.R. 

[704] 


t  Ex  rekUione  Mr.  Simpkinson. 
I  SmithY.  Land  and  House  Property 


Corporation  (1884)  28  Ch.  Div.  14, 
61  L.  T.  718. 
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Troweb      plaintiffs  solicitor,   with    a  note   on  the  margin,  stating  the 

Newgome.    representation  made  at  the  time  of  sale,  with  these  words  added ; 

"How  does  it  become  void?"  to  which  the  plaintiff  s  solicitors 

returned  for  answer,  "  We  do  not  consider  the  purchaser  entitled 

[  *705  1  to  call  for  any  security  *for  the  voidance  of  the  living,  at  the 
death  of  a  person  aged  eighty-two.  No  such  security  was 
required  at  the  sale,  and  the  auctioneer  only  stated  that  such 
a  voidance  would  take  place.  We  have  no  objection,  however, 
to  the  patron  engaging  by  covenant  or  bond,  that  the  present 
incumbent  will  avoid  the  living  on  the  death  of  a  gentleman  aged 
eighty-two." 

Upon  this  statement,  the  defendant  insisted,  that  the  par- 
ticulars of  sale,  and  the  representations  made  by  the  auctioneer, 
were  untrue,  and  calculated  to  mislead,  and  that  they  did,  in 
fact,  mislead  the  defendant ;  and  that  he  (the  defendant)  would 
not  have  bid  for,  or  become  the  purchaser  of,  the  advowson,  if 
he  had  not  given  credit  thereto ;  and  that  he,  therefore,  ought 
not  to  be  compelled  to  complete  the  purchase. 

It  appeared  in  evidence  that  the  incumbent  of  Honychurch 
expected  to  be  presented  to  another  living  on  the  death  of  its 
incumbent,  who  was  aged  eighty-two,  which  would  cause  the 
voidance  of  Honychurch. 

Harty  Wetherell,  and  Simpkinson,  for  the  plaintiff. 

Sir  S.  RomiUy,  and  Stephen^  contrcL, 

The  Master  of  the  Bolls  thought  the  representation  made 
by  the  printed  particulars  so  vague  and  indefinite  that  the  Court 
could  not  take  notice  of  it  judicially,  and  that  its  only  effect 
ought  to  have  been  to  put  the  defendant  upon  making  inquiries 
respecting  the  circumstances  under  which  the  alleged  evidence 
was  likely  to  take  place,  previous  to  his  becoming  the  purchaser. 
That  such  a  representation  was  capable  of  being  supported  by 
the  fact,  either  of  the  incumbent  being  old,  or  infirm,  or  by 
[  ♦706  ]  various  collateral  circumstances.  *His  Honour  compared  this 
representation  to  that  made  in  a  case  lately  before  him,  respect- 
ing the  purchase  of  a  leasehold  estate,  which  was  stated  in  the 
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particulars  to  be  renewable  "on  the  payment  of  a  small  fine;"      Tboweb 
leading  to  the  question,  "  What  is  a  small  fine?"  with  reference    newcome. 
to  the  circumstances  of  the  property,  and  the  expression  being 
so  vagne  that  no  importance  whatever  could  be  attached  to  it.f 

Specific  performance  decreed.l 


WALLWYN  V.   COUTTS.§ 

(3  Merivale,  707—708.) 

Trust-deed  for  payment  of  creditors,  no  creditor  being  a  party,  nor 
made  by  agreement,  and  without  consideration  on  the  part  of  any 
creditor.  The  debtor  afterwards  executes  other  deeds,  varying  the  trusts 
of  the  first.  Motion  for  an  injunction  by  a  creditor  under  the  first 
deed,  who  had  filed  a  bill,  to  restrain  the  trustees  from  executing  the 
trusts  of  the  subsequent  deeds  till  they  had  raised  money  to  answer  the 
first,  refused. 

The  Duke  of  Marlborough  and  Marquis  of  Blandford  by  deed 
created  a  trust  for  payment  of  their  creditors,  by  conveying  lands 
to  Mr.  Blackstone  and  *Mr.  Coutts,  specifying  a  particular  order 
of  payment.  To  this  deed  no  creditor  was  a  party,  nor  was  it 
made  by  agreement  with  any  creditor,  nor  was  there  any  release, 
or  other  consideration,  moving  from  any  creditor.  The  Duke 
and  Marquis  afterwards  executed  other  deeds,  varying  the  trusts 
of  the  first  deed.  Wallwyn,  a  creditor  under  the  first  deed,  filed 
his  bill  against  the  Duke  and  Marquis,  and  the  trustees,  to  have 
bis  debts  declared  a  lien  on  the  estate,  and  for  an  injunction,  to 
restrain  the  trustees  from  executing  the  subsequent  trusts,  till 
they  had  raised  money  sufficient  to  answer  the  first  trusts,  under 
which  the  plaintiff  was  interested.  This  injunction  was  moved 
for  on  the  coming  in  of  the  answers.  But  the  Chancellor,  on 
hearing  the  motion  only,  without  hearing  the  other  side,  refused 
it,  on  the  ground  that,  the  trust  being  voluntary,  the  Court 
would  not  enforce  it  against  the  Duke  and  Marquis,  who  might 
vary  it  as  they  pleased. 


t  See  StewaH  v.  AUistan,  15  B.  B. 
81  (1  Mer.  26). 

I  Beg.  lib.  1812,  B.  fo.  972. 

§  This  case  is  folly  stated  by 
IJtACH,  Y.-C.  in  his  judgment  in  the 


leading  case  of  Garrard  y.  Lauder- 
dale.  See  3  Sim.  (see  pp.  7 — 11), 
and  the  pleadings  and  order  are 
subsequently  set  out  in  full  3  Sim. 
on  pp.  14  to  23.— O.  A.  S. 


1815. 
May  11. 

Eldon,  L.O. 

[707] 


[  •708  ] 
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1816.  WALKEK  AND  Others  v.    BELL.t 

^''±^'  (2  Haddock,  21—280 

^^v  ^^*'  Sequeetrators  took  possession  of    certam  mortgaged  estates.     The 

*'  '  mortgagees,  on  petition,  obtained  an  order  to  have  the  rents  and  profits 

[  21  ]  of  the  mortgaged  estates,  in  the  hands  of  the  sequestrators,  applied 

towards  payment  of  their  mortgage  money,  &c.  and  possession  of  the 

mortgaged  estates  to  be  delivered  up  to  them. 

On  the  7th  April,  1814,  a  commission  of  sequestration  issued 
against  the  defendant,  directed  to  certain  commissioners,  com- 
manding them,  any  three  or  two  of  them,  to  enter  upon  all 
the  messuage,  lands,  tenements  and  real  estate  of  the  defendant ; 
and  to  collect,  take,  and  get  into  their  hands,  not  only  the  rents 
and  profits  of  the  said  estate,  but  also  all  his  goods,  chattels,  and 
personal  estate,  and  retain  and  keep  the  same  under  sequestra- 
tion in  their  hands  until  the  defendant  should  pay  the  sum  of 
[  *22  ]  2,889Z.  6«.  Id.  into  the  Bank,  clear  his  *contempt,  and  the  Court 
should  make  an  order  to  the  contrary. 

The  acting  commissioners  seized  into  their  hands  the  whole  of 
the  defendant's  estates. 

Petitions  were  presented  by  two  distinct  mortgagees  of  the 
estate;  and,  on  the  20th  April,  1815,  an  order  was  made, 
referring  it  to  the  Master,  to  inquire  whether  Jonathan  Fisher 
and  James  Birley,  and  others,  the  petitioners,  were  mortgagees 
of  any  and  what  messuages,  lands,  tenements,  hereditaments 
and  premises  of  the  defendant  Bichard  Bell,  situate,  &c. 
sequestered  and  taken  possession  of  by  the  commissioners  under 
the  sequestration,  and  what  was  due  to  them  respectively  for 
principal  and  interest  upon  such  mortgages;  and  whether  all 
or  any  of  the  lands,  &c.  comprised  in  the  mortgage  to  the 
petitioner  Fisher,  were  the  same  land,  &c.  as  were  comprised  in 
the  mortgage  to  the  petitioners  Birley  and  others ;  and  in  case 
they  were  so,  then  it  was  ordered,  that  the  Master  should  state 
the  priority  of  the  respective  mortgages. 

The  Master  made  his  report  11th  June,  1816,  stating,  there 
were  two  different  mortgages,  of  different  parts  of  the  defendant's 

t  In  re  Eoare,  Hoare  v.  Owen,  '92,  3  Ch.  94,  61  L.  J.  Ch.  541,  67  L.  T.  46. 
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estates,  and  the  amount  due  for  principal  to  Buch  mortgagees     Walkee 
respectively,  and  that  the  sequestrators  were  in  possession  of       Bell. 
such  mortgaged  estates. 

A  petition  was  then  presented  to  confirm  the  Master's  report 
absolutely;  and  prayed  that  it  might  be  referred  back  to  the 
Master  to  take  an  account  of  the  rents  and  profits  of  the  estate 
and  premises  so  in  mortgage  which  had  been  possessed  or 
received  by,  or  which  were  in  the  hands  of  the  commissioners, 
or  either  of  them,  under  or  by  virtue  of  the  commission  of 
sequestration ;  and  that  the  Master  might  be  directed  to  com- 
pute subsequent  *interest  on  the  mortgage,  and  tax  the  costs  of       [  *23  ] 
the  petition  and  of  the  former  petitions ;  and  that  the  amount 
of  the  rents  and  profits  of  the  estate  and  premises  so  in  mort- 
gage, and  which  should  appear  on  the  taking  of  the  account  to 
be  in  the  hands  of  the  commissioners,  or  either  of  them,  might 
be  applied  in  the  first  place  in  payment  of  the  petitioners'  costs 
when  taxed,  and  afterwards  in  payment  of  the  monies  so  reported 
dae  to  the  mortgagees  for  interest  on  their  mortgages  ;  so  far  as 
the  same  would  extend  for  that  purpose ;  and  that  the  seques- 
trators might  be  ordered  to  deliver  up  the  estate  and  premises 
mortgaged,  to  the  mortgagees ;  or  to  make  such  other  order  to 
enable  the  petitioners  to  recover  possession  of  the  mortgaged 
estate  and  premises,  or  otherwise,  with  reference  to  the  matters 
aforesaid,  as  might  be  proper. 

Mr.  Gardiner,  for  the  petitioner,  Fisher. 

Mr.  Philiimore,  for  the  petitioners,  Birley  and  others. 

Mr.  Bell,  for  the  plaintiffs. 

Mr.  Girdlestone,  for  the  defendant,  t 

The  Yice-Ghancellor  (after  stating  the  facts  of  the  case) : 

That  part  of  the  petition  which  prays  the  report  may  be  con- 
firmed absolutely,  is  of  course.    The  only  disputed  point  is  as 
to  the  application  of  the  rents  and  profits  of  the  defendant's  real 
t  The  reporter  did  not  hear  the  argument. 
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Walkke  estate  in  the  hands  of  the  commissioners.  The  prayer  of  the 
Bell.  petition  is  opposed,  on  the  ground  that,  the  rents  received  by 
the  sequestrators,  prior  to  the  Master's  report  as  to  the  mort- 
gages, ought  not  to  be  applied  to  pay  the  mortgagees,  the 
[  •24  ]  sequestration  being  in  the  nature  of  an  execution  *at  common 
law.  At  this  late  hour  t  it  would  be  inconvenient  to  enter,  with 
particularity,  into  the  decisions  relative  to  this  case,  and  I  shall 
only  mention  them  generally:  They  are,  Attorney-General  v. 
Coventry y  J  Bligh  v.  Earl  of  Darnley,  §  Wharam  v.  Broughton,  I 
Desbrow  v.  Crommie,  IT  Rowley  v.  Ridley,  tt  which  case  contains 
a  learned  statement  by  Mr.  Dickens  on  the  subject ;  Simmonds 
V.  Lord  Kinnairdy  H  in  which  Rowley  v.  Ridley  is  controverted ; 
and,  lastly,  Knight  v.  Young.  ^^  Lord  Hardwickb  in  Wharam 
V.  Broughtony  states  the  principle  upon  which  the  Court  acts  in 
these  cases,  the  nature  of  the  process,  and  the  proceedings  upon 
it.  The  rents  and  profits  in  this  case,  received  by  the  seques- 
trators, are  not  vested  in  the  plaintiff,  but  are  in  custodia  legis ; 
and  there  must  be  a  further  order  before  they  can  be  applied  for 
the  benefit  of  the  plaintiff ;  and  if  parties  in  the  meantime  come 
in,  as  these  petitioners  have  done,  and  shew  to  the  Court,  that 
the  estate  is  mortgaged  to  them,  they  are  entitled  to  the  rents 
and  profits  in  part  discharge  of  what  is  due  to  them  upon  their 
mortgage,  after  paying  thereout  the  sequestrators  their  costs» 
and  the  costs  of  this  application ;  and  the  sequestrators  must 
give  up  the  possession  of  the  estate  to  the  mortgagees. 


t  It  was  nearly  6  o'clock.  on    demurrer,  which   turned    on   a 

tip.  Wms.  308,  309.  question  of  pleading  only.~0.  A.  S.] 

§  2  P.  Wms.  622.  §§  2  V.  &  B.  184.     [Sequostxation 

II  1  Yes.  Sen.  180.  on  mesne  process  not  executed  by 

%  Bunb.  272.  sale,  a  case  concluded  by  authority 

tt  2  Dick.  622.  whicli  has  no  apparent  reference  to 
Jt  4  Ves.  735.    [A  case  reported     the  question  here  raised. — O.  A.  S.] 
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ACLAND    V.   CUMING  (otherwise  GAISFORD).t  isie. 

(2  Maddock,  28—39.)  Aug^. 

'    When  pnrchaae  money  is  agreed  to  be  paid,  and  a  conveyance  made      Plumes, 
at  a  given  time,  and  disputes  arise  as  to  the  title,  and  the  purchaser         ^•*^« 
proposes  to  the  vendor  to  lay  out  the  purchase  money  in  Exchequer         [  28  ] 
bills  till  it  is  wanted,  but  the  vendor  returns  no  answer,  and  the  money 
is  laid  out  in  Exchequer  bills,  the  purchaser  is  at  the  risk,  and  is 
entitled  to  the  benefit  of  such  purchase  money.    From  the  time  fixed 
for  completion,  the  purchaser  is  entitled  to  the  rents  and  profits  of  the 
estate  till  possession  is  given,  and  the  vendor  to  his  purchase  money, 
with  interest ;  and  if,  by  the  neglect  of  the  vendor,  no  rents  and  profits 
have  been  received,  the  vendor  will  be  liable  for  what  he  might  have 
received,  unless  the  purchaser  has  taken  possession. 

The  original  bill  was  filed  31st  May,  1809,  by  T.  P.  Acland, 
praying,  that  David  Cuming,  the  defendant  (since  deceased), 
might  specifically  perform  his  contract  to  sell  to  the  plaintiff  the 
fee  simple  of  an  estate  called  Stone,  and  Stone  Down,  at  Exford, 
in  Somersetshire ;  and  that  the  defendant  might  be  decreed  to 
allow  the  plaintiff  interest  on  the  purchase-money,  *2,900Z.  The  [•29  ] 
purchase  agreement  was  dated  4th  June,  1807,  and  the  purchase- 
money  was  agreed  to  be  paid  on  or  before  the  ensuing  25th 
March,  if  a  tender  of  a  proper  conveyance  was  made.    The 

estate  was  in  the  possession  of  one Pitts,  as  tenant  to  the 

vendor,  whose  tenancy  expired  at  Lady-day,  1808. 

On  the  9th  July,  1812,  a  decree  was  made  by  the  Master  op 
THE  Bolls,  referring  it  to  a  Master,  to  see  whether  a  good  title 
could  be  made  to  the  estate,  and  an  inquiry  was  directed,  whether 
the  defendant,  before  the  filing  of  the  bill,  could  make  a  good 
title ;  and  the  consideration  of  costs  was  reserved. 

Before  the  Master  made  his  report,  the  defendant,  David 
Cuming,  died. 

Acland  declining  to  file  a  bill  of  revivor,  Jane  Gaisford,  the 
executrix  of  David  Cuming,  filed  a  bill  of  revivor  and  supplement 
against  Acland,  the  plaintiff  in  the  original  bill ;  and  also  against 
George  Cuming,  the  brother  and  heir-at-law  of  David  Cuming, 
deceased.     *    *    * 

On  the  22nd  May,  1816,  the  Master  made  his  report,  which 

t  PhiUipt  T.  SUveater  (1872)  L.  R.  8  Ch.  173,  42  L.  J.  Ch.  225,  27  L.  T. 
N.  S.  840;  Clarke  r.  Bamtiz,  *91,  2  Q.  B.  456,  60  L.  J.  Q.  B.  679,  C.  A. 

B.B. — ^voii.  xvn.  N 


178  1816.    CH.    2  HADDOCK,  29—31.  [r.r. 

Aglako  was  afterwards  confirmed,  whereby  he  was  of  opinion  that  the 
Cuming.  ^^^^  defendant,  David  Cuming,  could  in  his  life-time ;  and  that 
George  Cuming,  as  heir-at-law  of  said  defendant,  and  the  said 
[  *30  ]  Jane  Gaisford,  *widow,  as  his  executrix,  could,  at  the  time  of  the 
report,  make  a  good  title  to  the  estates ;  and  he  was  also  of 
opinion,  that  the  late  defendant  David  Cuming  could  have  made 
a  good  title  to  the  estate  before  the  filing  of  the  original  bill. 

This  report,  which  was  obtained  by  Jane  Gaisford,  widow,  was 
absolutely  confirmed. 

The  cause  now  came  on  for  farther  directions,  and  as  to  costs. 

Mr.  Bell,  and  Mr.  Home,  for  the  plaintiff  in  the  supple- 
mental bill. 

Mr.  Benyon,  for  the  plaintiff  in  the  original  bill,  and  defen- 
dant in  the  supplemental  bill. 

Mr. ,  for  George  Cuming,  the  defendant  to  the  supple- 
mental bill. 

On  the  part  of  the  purchaser,  it  was  insisted,  he  was  entitled 
to  the  rents  and  profits  of  the  estate  from  Lady-day,  1808 ;  and 
that  an  inquiry  ought  to  be  made  what  rents  and  profits  he  had 
received,  or  which,  without  his  wilful  default,  he  might  have 
received.  On  the  part  of  the  vendor,  it  was  contended,  that  the 
purchaser  was  only  entitled  to  such  rents  and  profits  as  he  had 
received,  which,  owing  to  the  conduct  of  Pitts,  who  continued  as 
tenant  after  Lady-day,  1808,  were  very  deficient;  and  that 
possession  of  the  premises  had  been  taken  by  the  purchaser.  It 
was  denied,  however,  on  the  part  of  the  purchaser,  that  he  had 
taken  possession.  The  vendor  also  claimed  the  interest  which 
had  been  made  on  the  purchase-money,  the  same  having  been 
laid  out  in  Exchequer  bills,  though  not  with  the  consent  of  the 
vendor. 

[  31  ]       Thb  Vicb-Chancbllor  : 

The  Master  having  reported  that  a  good  title  can  be  made  to 
this  estate,  and  that  David  Cuming,  deceased,  the  defendant  to 
the  original  bill,  could  make  a  good  title  before  the  filing  of  the 


voL.xvn.]        1816.    CH.    2  HADDOCK,  31—82.  179 

original  bill,  Mr.  Acland,  the  plaintiff  in  that  suit,  must  pay  the  aoland 
costs  of  it,  and  so  much  of  the  costs  of  the  supplemental  bill  as  gumino. 
relate  to  the  original  suit ;  but  I  shall  not  give  any  costs  in  the 
supplemental  suit.  One  question  is.  What  interest  Acland  is  to 
pay  on  his  purchase-money?  It  has  been  contended  that  he 
should  pay  5Z.  per  cent,  on  his  purchase-money,  because  he,  in 
a  letter,  stated  in  the  original  bill,  and  admitted  in  the  answer 
to  that  bill,  applied  to  Cuming  for  his  consent  to  lay  out  the 
purchase-money  in  Exchequer  bills,  to  which  Cuming  returned 
no  answer ;  but  in  fact,  the  purchase-money  was  laid  out  in 
Exchequer  bills.  This  does  not  vary  the  general  rule.  Cuming 
not  having  assented  to  the  purchase  of  the  Exchequer  bills, 
Acland  was  alone  subject  to  all  the  risk ;  t  and  the  plaintiff  in 
the  supplemental  bill  cannot  now  claim  the  benefit  of  that  pur- 
chase ;  but  Acland  must  pay  his  purchase-money,  with  41.  per 
cent,  interest.  Another  question  that  has  been  made,  is.  Whether 
the  decree  should  not  go  farther  than  in  ordinary  cases,  and 
direct,  in  favour  of  Acland,  an  account  of  the  rents  and  profits 
of  the  estates,  which  were,  or  which,  without  his  wilful  default, 
might  have  been,  received  ? 

I  have  not  found  any  authority  which  determines  what  is  to 
be  done  with  the  estate  during  the  interval  when  the  title  is 
onder  dispute ;  during  the  suspension  of  an  executory  contract. 
In  equity,  an  estate  ^agreed  to  be  purchased  is  considered  as  the       [  *32  ] 
estate  of  the  purchaser  from  the  time  of  the  contract,  and  the 
purchase-money  from  that  time  is  held  to  belong  to  the  vendor ; 
bat  with  respect  to  possession,  there  is  no  change  in  the  notion 
of  equity,  until  the  purchase-money  is  paid.    The  vendor  has  a 
clear  right  to  keep  possession  until  the  purchase-money  is  paid ; 
if  the  purchaser  enters  before  he  has  paid  his  purchase-money, 
he  is  a  trespasser.    Quoad  possession,  the  estate  belongs  to  the 
vendor — it  is  not  the  estate  of  the  vendee  for  the  purpose  of 
possession ;  for  though  in  many  cases  the  purchaser  is  respon- 
sible, as  if  there  be  a  fire,  |  still  as  to  possession,  the  right  is  in 
the  vendor,  till  his  purchase-money  is  paid. 

What  has  been  decided  as  to  responsibility  for  the  purchase- 

♦  BifberU  y.  Massey,  9  E.  B.  227  t  See  Paine  v.  Mdler,  5  B.  E.  327 

(13  Vcs,  561).  (6  Ves.  349). 
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[•33] 


money?  If  the  purchaser  suffers  the  money  to  lie  dead,  it  is 
matter  of  indifference  to  the  vendor :  Why  ?  Because  the  vendee 
having  the  money,  must  take  care  to  employ  it.  Roberts  v. 
Massey,  is  an  authority  to  shew  that  the  vendor  is  entitled  to 
his  purchase-money  and  interest,  though  the  vendee  has  kept  it 
at  his  bankers  unemployed.  The  vendor,  therefore,  may  call  for 
interest  upon  his  purchase-money,  although  the  vendee  has 
suffered  it  to  lie  dead.  Then,  to  pursue  that  principle,  must  not 
the  vendor,  the  legal  owner  of  the  estate,  by  a  parity  of  reasoning, 
take  care  of  the  purchased  estate  ?  He  must.  If  he  has  received 
rent,  he  must  account  for  it ;  if  he  has  suffered  tenants  to  run  in 
arrear,  he  is  responsible  for  the  loss  thereby  occasioned.  If 
possession  of  the  estate  was  given,  or  any  *tender  of  possession 
was  made  to  the  defendant,  or  the  defendant  exercised  acts  of 
ownership  over  the  premises,  that  may  make  a  difference.  These 
facts  are  not  now  before  me.  If  the  parties  wish,  they  must  be 
inquired  into. 


1816. 
iVW.  8, 12, 

Plumeb, 
V.-C. 

[40] 


COET   V.   GEETCKEKf 

(2  Maddock,  40—52.) 

A  married  infant,  by  the  solicitation  of  himself  and  his  brother,  an 
attorney,  obtained  a  transfer  of  stock  from  trustees,  a  few  months  before 
he  came  of  age,  and  after  coming  of  age,  received  a  transfer  of  the 
residue  of  the  stock  to  which  he  was  entitled ;  and  then  assigned  all  his 
property  to  two  creditors,  who  had  struck  a  docket  against  him,  they 
agreeing  not  to  prosecute  the  docket :  Held,  to  be  a  fraud  in  the  infant  ; 
and  that  he  recognized  the  payment  when  of  age ;  and  therefore,  and 
because  the  agreement  was  contrary  to  the  spirit  of  the  bankrupt  laws, 
such  assignees  held  not  entitled  to  call  for  a  repayment  of  the  money 
paid  during  the  infancy. 

The  original  bill  in  this  cause  was  filed  7th  May,  1802.  The 
joint  answer  of  Lowndes  and  West,  was  filed  February  11,  1803. 
The  facts  which  appeared  from  the  proofs  in  the  cause  were 
these : 

By  a  settlement,  18th  February,  1774,  made  on  the  marriage 
of  Elizabeth  Orton,  with  John  Gertcken,  the  sum  of  750Z.  Three- 


t  See   Overton  v.   BanUter  (1844) 
3  Ha.  503,  and  other  cases  cited  in 


Pollock  on  Contracts,  6th  ed.  74 

P.  P. 
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per-Cent.  Consols,  which  had  been  previously  transferred  into  Cobt 
the  name  of  Nicholas  Hancox,  a  trostee,  and  a  party  to  the  qebtgkkk. 
settlement,  was  settled,  in  trust  to  pay  the  dividends  thereof  to 
John  Gertcken,  and  Elizabeth,  his  intended  wife,  during  their 
lives,  and  the  life  of  the  survivor ;  and  after  the  death  of  the 
survivor,  to  transfer  the  principal  to  such  children  or  child  of 
Gertcken,  and  Elizabeth,  his  intended  wife,  as  should  be  living 
at  the  death  of  such  survivor. 

The  marriage  took  place,  and  there  was  issue  a  daughter,  who       [  ^i  ] 
married  the  plaintiff,  William  Cory. 

Hancox,  the  trustee,  died  28th  February,  1798,  and  appointed 
William  Hancox,  John  Leader,  and  Peter  Bich,  executors  of  his 
will. 

By  an  indorsement  on  the  settlement,  28th  February,  1798, 
between  Gertcken  and  his  wife  of  the  1st  part,  Hancox,  Leader, 
and  Bich,  of  the  2nd  part,  and  Frederick  Gertcken  and  John 
McDonnell  of  the  3rd  part,  Frederick  Gertcken  and  McDonnell 
were  appointed  trustees  of  the  750Z.  stock,  in  the  place  of  Nicholas 
Hancox,  the  deceased  trustee,  and  the  stock  was  transferred  into 
their  names. 

Elizabeth  Gertcken  died  in  September,  1798. 

In  the  beginning  of  the  year  1795,  William  Cory  applied  to 
Frederick  Gertcken  and  McDonnell,  to  sell  out  800Z.,  part  of  the 
7501.  stock,  and  pay  the  same  to  him ;  his  father-in-law,  J. 
Gertcken,  having  agreed  to  take  him  into  partnership  ;  60Z.  being 
to  be  paid  to  J.  Gertcken,  and  the  rest  necessary  for  Cory's  other 
occasions.  Thomas  Cory,  an  attorney,  the  brother  of  William 
Cory,  also  applied  to  Frederick  Gertcken,  urging  him  to  comply 
with  WiUiam  Cory's  request,  assuring  him  that  he  would  not 
ran  any  risk  in  so  doing.  The  trustees  agreed  to  sell  out  the 
stock ;  and  Thomas  Cory,  shortly  after,  called  upon  Frederick 
Gertcken  with  a  power  of  attorney  for  selling  out  850Z.  stock, 
instead  of  800/. ;  but  as  the  power  of  attorney  was  prepared, 
though  as  to  the  additional  50Z.  without  authority,  the  trustees 
signed  it.  On  the  10th  February,  1795,  the  stock  was  sold  out, 
and  produced  after  all  "^expenses,  218Z.  4s. ;  which,  together  with  [  *42  ] 
22/.  10s.  dividends  due,  was  paid  into  the  hands  of  Frederick 
Gertcken,  who  paid   1581.  4s.  to  William  Cory,  and  also  the 
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OoRT        dividends,  221.  lOs. ;    and  60Z.,  the  residue,  was  retained  for  J. 

Gertcken.    Gertcken,  who  being  indebted  to  Frederick  Gertcken  to  a  greater 

amount,  he,  Frederick  Gertcken,  with  the  consent  of  William 

Cory  and  J.  Gertcken,  applied  the  601.  in  part  payment  of  such 

debt. 

J.  Gertcken  died  the  1st  of  August,  1795,  having  made 
his  will,  but  naming  no  executor,  and  leaving  Elizabeth,  the 
wife  of  William  Cory,  (one  of  the  plaintiffs  in  the  original 
and  amended  bill),  the  only  child  of  the  marriage,  him 
surviving. 

Frederick  Gertcken  took  out  letters  of  administration  to  J. 
Gertcken,  with  the  will  annexed,  but  his  property  was  insuflBcient 
for  the  payment  of  his  debts. 

In  September,  1795,  Frederick  Gertcken  transferred  to  William 
Cory,  400Z.  Bank  Annuities,  the  residue  of  the  750Z.  Bank 
Annuities. 

On  the  7th  March,  1797,  a  docket  was  struck  by  Lowndes  and 
West,  (two  of  the  plaintiffs  in  the  original  and  amended  bill), 
against  William  Cory,  but  was  not  proceeded  on,  in  consequence 
of  an  agreement  for  that  purpose,  April  12th,  1797,  entered  into 
between  William  Cory  and  Lowndes  and  West,  by  which,  William 
Cory  assigned  over  all  his  property,  of  whatever  description,  to 
Lowndes  and  West,  to  secure  payment  of  a  debt  due  to  them 
[  •iz  ]  from  W.  Cory,  and  the  costs  of  the  proceedings  *taken  to  make 
William  Cory  a  bankrupt,  and  empowering  them  to  sue  for  and 
recover  the  same. 

Elizabeth,  the  wife  of  William  Cory,  died  12th  April,  1798, 
and  he,  in  the  same  year,  administered  to  her. 

The  original  bill  prayed,  that,  the  defendant  might  be  com- 
pelled to  transfer  the  sum  of  850Z.  Bank  Annuities  to  the  plaintiffs 
Lowndes  and  West,  and  to  pay  the  dividends  due  thereon  since 
the  death  of  J.  Gertcken :  or  in  case  it  should  appear  that  the 
same  had  been  transferred  and  disposed  of,  then  that  the 
defendant  might  be  decreed  to  answer  the  value  thereof,  and  of 
all  the  dividends,  and  to  pay  the  same  to  the  plaintiffs  Lowndes 
and  West.  *  *  * 
[  44  ]  In  September,  1804,  William  Cory  died  intestate,  and  in  1808, 

the  plaintiff  West  administered  to  him,  and  in  November,  1814, 
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took  ont  administration,  de  bonis  non^  to  Elizabeth  Cory,  the  wife        Gobt 
of  William  Cory.  Gbetckbn. 

In  1807,  or  1808,  Lowndes,  one  of  the  plaintiffs,  died ;  and  in 
consequence  of  his  death,  and  that  of  William  Cory,  a  bill  of 
revivor  was  filed  2nd  May,  1814. 

Mr.  Wetherell,  and  Mr,  CoUinson^  for  the  plaintiffs : 

The  tmstees  were  not  warranted  in  advancing  the  350Z.  stock 
to  William  Cory,  it  belonging  to  his  wife ;  and  if  William  Cory 
was  entitled  to  it,  yet  as  he  was  then  an  infant,  as  was  also  his 
wife,  it  was  a  breach  of  trust  to  pay  it  to  him.  It  is  not  clearly 
evidenced  that  William  Cory  received  the  money  ;  but  whether 
he  received  it,  or  not,  it  was  an  improper  payment ;  and  these 
assignees  of  Cory,  under  the  assignment  of  12th  April,  1797, 
are  entitled  to  call  for  a  re-payment.  Supposing  William  Cory's 
absolute  Bissignment  to  Lowndes  and  West  was  an  act  of  bank- 
ruptcy, yet  he  being  dead,  that  objection  is  not  now  available. 
A  docket  being  struck  can  have  no  effect,  as  it  was  not  followed 
by  a  commission. 


Sir  Samuel  Romilly,  and  Mr.  Moore  [for  the  defendants] : 

*  *  The  infancy  of  Cory  was  unknown  to  the  defendant.  [  ^6  ] 
One  of  the  witnesses  swears  William  Cory  acknowledged  to  him, 
that  in  February,  1795,  he  had  received  of  the  defendant  850Z. 
Three  per  Cents.,  part  of  the  7502.,  and  said,  *'  He  (meaning  the 
defendant)  does  not  know  that  I  am  a  minor.  If  I  have  a  mind 
to  be  a  rogue  I  can  oblige  him  (meaning  the  defendant)  to  pay 
it  over  again."  Cory  having  thus  imposed  himself  as  an  adult 
upon  the  defendant,  could  not  be  permitted  in  a  court  of  equity 
to  avail  himself  of  his  fraud.  The  plaintiffs  are  merely 
assignees  of  a  chose  in  action,  and  cannot  stand  in  any  better 
situation  than  Cory. 

Another  answer  to  the  claim  is,  that  after  Cory  was  of  age 
he  called  for  the  remainder  of  the  7502.  Three  per  Cents., 
making  no  demand  of  what  had  been  previously  paid  to  him, 
or  any  observation  upon  it.  This  must  be  considered  as  an 
approval  and  confirmation  of   the  previous  advance.     Lee  v. 
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CoBY  Brown  +  applies  to  this  part  of  the  case ;  as  do  also  Smith  v. 
Gebtcken.  Lowell  and  Smith  v.  French.^  That  an  infant  is  answerable 
for  a  fraud  is  clear.  If  an  infant,  having  a  right  to  an 
estate,  permits  or  encourages  a  purchaser  to  buy  it  of  another, 
the  purchaser  will  be  entitled  to  hold  against  the  person  who  has 
the  right,  although  covert,  or  under  age.|| 


[  *7  ]  Mr.  Wetherellf  in  reply. 

[  *8  ]        The  Vice-Chancellor  (after  stating  the  facts  of  the  case) : 

It  was  in  contemplation  to  make  William  Cory  a  bankrupt, 
and  a  docket  was  struck  against  him  by  Lowndes  and  West,  and 
they  desist  from  proceeding  on  the  commission  in  consequence  of 
the  agreement  between  Cory  and  them,  12th  April,  1797,  by 
which  all  his  property  is  assigned  to  Lowndes  and  West ;  and  on 
this  agreement,  the  prayer  for  relief  in  this  case  is  founded. 
The  agreement  was  not  within  the  letter  of  the  5th  Geo.  11. 
[  *49  ]  c.  30,  s.  24,  no  commission  having  *issued ;  but,  certainly,  it  is 
contrary  to  the  spirit  of  the  Act  ;  and  yet  on  the  foundation  of 
such  a  deed  I  am  called  upon  to  give  equitable  relief ! 

William  Cory  was  upwards  of  twenty  years  of  age  when  he 
applied  to  the  trustees  for  the  transfer  of  the  350Z.  stock — he  was 
a  married  man — he  employed  his  own  brother,  a  solicitor,' to 
persuade  the  trustees  to  the  transfer,  and  he  represented  there 
would  be  no  risk,  and  made  no  disclosure  of  the  infancy  of 
William  Cory.  If  William  Cory  had  been  adult,  he  was  entitled 
to  the  money ;  but  it  is  said,  that  being  an  infant,  it  was  a 
breach  of  trust  to  pay  it  to  him,  and  that  it  must  now  be  repaid  ; 
and  the  principle  on  which  this  is  rested,  must  extend  so  far  as 
to  determine,  that  if  an  infant,  twenty  years  and  eleven  months 
old,  applies  to  trustees  for  payment  of  money,  and  conceals  his 
age,  he  is  entitled  to  consider  a  payment  to  him  as  a  breach  of 
trust,  and  to  insist  on  a  repayment. 

In  Lee  v.  Brmvn,^  the  legacy  was  certainly  decreed  to  be 

t  4  E.  E.  208  (4  Ves.  362).  ||  [On  this  point  see  the  cases  re- 

t  1  Atk.  490.  ferred  to  in  the  judgment], 

§  2  Atk.  243.  H  4  R  E.  208  (4  Ves.  362). 
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repaid;  but  the  advancement  there  to  the  infant  might  have        Cobt 
been  on  another  account,  and  not  in  respect  of  the  legacy.  gebtoken. 

hi  PhiUips  V.  Paget y\  where  a  legacy  was  paid  to  an  infant  of 
sixteen,  and  a  bill  was  £ded  to  have  it  repaid,  Lord  Habd- 
wicsE  at  first  refused  to  give  relief;  but  the  next  day  he 
expressed  a  doubt  upon  the  subject,  and  the  case  ended  in  a 
compromise. 

Though  in  general  a  payment  to  an  infant  may  be  bad,  yet  if 
the  infant  practises  a  fraud,  he  is  hable  for  the  consequences. 
*At  law,  an  infant  is  liable  in  tort,  and  cannot   plead  his       [  *50  ] 
infancy ;  as  where  (a  very  strong  case)  an  action  of  assumpsit 
was  brought  against  an  infant  for  money  embezzled  by  him.| 

In  Marlow  v.  Pitfield^^  it  was  determined  that  if  an  infant 
borrows  money,  and  applies  it  in  payment  for  necessaries,  though 
at  law,  he  is  not  liable  to  the  lender  for  the  money,  yet,  in  equity, 
the  lender  stands  in  the  place  of  the  creditor,  who  was  paid  for 
the  necessaries,  and  may  recover  there,  as  the  other  might  have 
done  at  law.  Infants,  therefore,  may,  in  some  cases,  be  liable  in 
equity,  though  not  at  law. 

In  Watts  V.  Cre88weU,\\  a  tenant  for  life  borrowed  money,  and 
his  son,  who  was  next  in  remainder,  and  an  infant,  was  a  witness 
to  the  mortgage  deed,  and  the  Court  relieved  on  the  ground  of 
the  fraud  in  the  infant,  by  not  giving  notice  to  the  mortgagee  of 
his  title.  That,  certainly,  was  a  very  strong  case;  for  the 
young  man  did  not  know,  but  had  only  heard  of  the  settlement 
nnder  which  his  title  arose ;  but  Lord  Cowper  said,  "  If  an 
infant  is  old  and  cunning  enough  to  contrive  and  carry  on  a 
fraud,  he  ought  to  make  satisfaction  for  it." 

In  Becket  v.  Cordley,^  Lord  Thurlow  says,  "If  there  was 
fraud  of  which  the  infant  was  conusant,  she  would  be  bound  as 
much  as  an  adult." 

In  Cicil  V.  Lord  Salisbury, \^  an  infant  was  held  to  *be  bound       [  "Bl  ] 
by  an  offer  made  by  him  in  his  answer,  whereby  the  other  side 
were  delayed,   the  infant    not    having  immediately  after  his 

t  2  Atk.  80,  81.  II  9  Vin.  415 ;  S.  C.  2  Eq.  Abr.  615. 

t  Bristaw  v.  Eastman,  5  E.  E.  728  f  1  Br.  C.  C.  358. 

(1  Eap.  172.  1  Peake,  291).  tt  2  Vem.  224. 
5  1  P.  Wms.  558. 
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Cost        coming  of  age  applied  to  the  Court  to  retract  his  offer,  and  amend 

Gebtgken.    '^^^  answer. 

In  Savage  v.  Foster, \  the  Court  held  that,  in  the  case  of  fraud, 
"  infancy  or  coverture  shall  be  no  excuse;  "  and  the  Court  not 
only  recognized  the  case  of  Watts  v.  Cresswell,  to  which  I  have 
adverted,  but  also  relied  on  Clerc  v.  Bedford,  I  in  which  case, 
Clerc,  an  infant,  and  clerk  to  an  attorney,  had  a  mortgage  on  his 
master's  estate,  and  ingrossed  a  subsequent  mortgage  of  the 
same  to  another,  without  giving  notice  that  the  estate  was 
mortgaged  before  to  him ;  and  for  that  reason,  on  the  ground  of 
fraud,  his  mortgage  was  postponed. 

Apply  these  principles  to  the  present  case.  Did  not  William 
Cory,  who  was  nearly  of  age,  and  married,  conceal  his  infancy? 
— ^It  is  clear  he  did.  Did  he  not  employ  his  brother,  an  attorney, 
to  prevail  upon  the  trustees  to  transfer  the  S501.  stock,  under  a 
representation  that  they  ran  no  risk  in  doing  so? — He  did.  Was 
not  that  a  fraud  ? — The  concealment  of  his  infancy,  under  such 
circumstances,  certainty  was  a  fraud,  and  precludes  him,  or  his 
assigns,  who  stand  precisely  in  his  situation,  from  calling  for  a 
repayment. 

There  is,  however,  another  ground  on  which  the  plaintifPs 
claim  may  be  resisted.  If  the  act  of  an  infant  be  merely 
voidable,  and  not  void,  and  it  is  confirmed  after  he  becomes 
adult,  the  act  is  unobjectionable.  The  authorities  for  that 
principle  are  numerous. 
[  52  ]  In  the  case  before  adverted  to,  of  Lee  v.  Brawn,^  Lord  AiiVANLBi 

says,  ''  The  question  is,  whether  the  plaintiff,  after  he  came  of 
age,  did  any  act  shewing  that  he  was  satisfied." — "  Any  thing 
affirming  it  (the  payment)  after  he  was  of  age  would  be 
sufficient." — "I  do  not  feel,  that  since  he  came  of  age  he 
has  done  anything  to  affirm  this."  What  did  William  Cory 
do?  Being  nearly  of  age,  he  obtains,  by  the  intervention  of 
his  brother,  the  3502.  stock ;  and  a  few  months  after,  when  he 
comes  of  age,  he  calls  for  the  remainder  of  the  750Z.  stock.  He 
does  not  call  for  the  whole  750Z.  stock ;  but  only  the  residue 
after  deducting  the  S501.  stock;   and  it  is  transferred  to  him. 

t  9  Mod.  35.  §  4  E.  E.  208,   211    (4    Ves.  362, 

X  13  Vin.  Abr.  636,  637.  365). 
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Was  not  that  a  recognition  of  the  previous  transaction,  a  few 
months  before  ? — It  clearly  was.  He  thus  held  out  that  he  was 
satisfied,  and  he  acquiesced  for  two  years  after ;  but  falling  into 
distress,  he  makes  the  agreement  with  Lowndes  and  West.  It 
does  not,  however,  appear,  that  Cory  ever  asserted  any  right  to 
the  money — ^he  never  answered  the  cross-bill. 

On  the  ground,  therefore,  1st,  that  the  agreement  on  which 
the  plaintiflFs  equity  is  founded  is  contrary  to  the  spirit  of  the 
bankrupt  laws — 2ndly,  that  the  infant  fraudulently  concealed 
his  age — and  Srdly,  that  he  when  of  age,  confirmed  the  transac- 
tion—this bill  must  be  dismissed ;  but  as  the  trustees  did  not 
act  with  all  the  caution  they  should  have  done,  I  shall  not 
give  costs. 

Bill  dismissed  ivithout  costs. 


COET 

V, 

Grbtokkk. 


PRATT   V.   BEETT. 

(2  Maddock,  62—63.) 

Injimction  granted  to  stay  waste,  and  from  sowing  land  with  mustard 
ned,  or  any  other  pernicious  crop. 

Ms,  Pepys  moved  for  an  injunction  to  stay  waste  on  the 
Qsual  certificate  of  the  bill  being  filed,  and  an  affidavit  of  the 
plaintiff  verifying  the  statements  in  the  bill.  The  defendant 
was  tenant  from  year  to  year  of  the  plaintiff,  of  a  farm  of  200 
acres,  in  Norfolk,  at  a  rent  of  200L  per  annum ;  and  being  at 
Michaelmas  last  in  arrear  800Z.  and  upwards  for  rent,  the 
plaintiff,  in  January,  caused  a  distress  to  be  levied  upon  the 
tann,  but  sufficient  was  not  found  to  pay  the  rent  and  costs 
of  the  distress ;  and  at  Lady-day  last,  a  farther  sum  of  lOOZ. 
became  due  for  rent  which  had  not  been  paid.  The  defendant, 
together  with  two  of  her  sons,  in  revenge  for  the  distress,  pro- 
ceeded to  cut  down  timber  and  hedge-rows,  and,  contrary  to  her 
covenants,  to  cultivate  the  farm  in  an  unhusbandlike  manner, 
and  threatened  to  plough  up  many  acres  of  ancient  meadow 
and  old  pasture  land,  and  to  sow  the  same  with  mustard  seed,  or 
other  pernicious  seeds,  for  the  purpose  of  injuring  the  estate ; 


1817. 
AprU  26. 

Plumeb, 

v.-o. 

[62] 
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Pratt 

V, 

Brett. 


and  had  sown  upwards  of  fifty  acres  of  arable  land,  which  had 
been  ploughed  up,  with  mustard  seed ;  which  seed  was  very 
injurious  to  the  land,  and  required  many  years  to  eradicate; 
and  while  the  same  remains  in  the  land,  which  it  will  do  for 
years,  the  crops  sown  on  the  said  lands  will  be  mixed  with  the 
mustard,  so  as  to  be  greatly  retarded  in  their  growth,  and  much 
injured  in  their  produce. 


[  63  ]  Mr.  RoupeU  {amicus  curia,)  said,  that  in  the  case  of  a  farm 

in  the  Isle  of  Ely,  the  Lobd  Ghancellob  had  granted  an  injunc- 
tion against  sowing  land  with  mustard  seed. 

The  Vice-Chancellob: 
You  may  take  an  injunction. 


1817. 
Api*il  20. 
May  19. 

PLUMBB, 
V.-C. 

[65] 


HOTCHKIN    V.   HUMFEEY,   and  Others. 

(2  Maddock,  65—75.) 

By  a  settlement  before  marriage,  whereby  lands  given  to  trustees  for 
500  years,  in  trust,  that  if  the  intended  husband  and  wife  should  leave 
one  or  more  daughter  or  daughters,  younger  son  or  sons,  that  should 
be  living  at  the  time  of  the  decease  of  the  survivors  of  them,  the  trustees 
should  raise,  &c.  2,000/.  for  the  portion  or  portions  of  such  daughter  or 
daughters,  younger  son  or  sons,  the  same  to  be  paid  to  such  daughter, 
if  but  one,  and  no  younger  son,  at  eighteen  or  marriage;  and  to  such 
younger  son,  if  but  one,  and  no  daughter,  at  twenty-one,  with  allowance 
for  maintenance  in  the  meantime,  &c. ;  and  if  there  shall  be  more  than 
one  daughter  or  younger  son,  then  to  be  paid  to  such  daughter  or 
daughters  at  eighteen  or  marriage ;  and  to  such  younger  son  or  sons  at 
twenty>one  years,  &c. :  Held,  that  the  settlement  did  not  vest  anything 
in  children  who  died  before  the  decease  of  the  surviving  parent. 

The  bill  stated  that,  by  a  settlement,  15th  June,  1765,  between 
Lebbeus  Humfrey,  of  the  first  part ;  Anna  Maria  SmaJley, 
spinster,  of  the  second  part ;  and  Eobert  Hotchkin  and  Thomas 
Halford  of  the  third  part ;  reciting  an  intended  marriage  between 
Lebbeus  Humfrey  and  Anna  Maria  Smalley,  certain  lands  were 
conveyed  to  Hotchkin  and  Halford,  to  hold  the  same  for  the 
use  of  L.  Humfrey  for  life ;  then  to  his  intended  wife  for  life ; 
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and  after  the  decease  of  the  survivor  of  them  to  Hotchkin  and     Hotchrik 
Halford  for  a  term  of  500  years ;   and  after  the  expiration     humfret. 
thereof,  to  the  use  of  the  heirs  of  the  body  of  A.  M.  Smalley 
by  L.  Humfrey,  and  for  want  of  such  issue,  to  the  right  heirs 
of  L.  Humfrey  for  ever.     The  trusts  of  the  600  years  term  were 
declared  to  be,  ^'  in  case  the  said  Lebbeus  Humfrey  shall  leave 
one  or  more  daughter  or  daughters,  younger  son  or  sons  of  his 
body  on  the  body  of  the  said  Anna  Maria  Smalley,  his  then 
intended  wife,  begotten,  that  shall  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them,  the  said  Lebbeus  Humfrey, 
and  Anna  Maria  his  intended  wife,  that  then  the  said  Eobert 
Hotchkin  and  Thomas  Halford,  or  the  survivor  of  them,  his 
executors,  administrators  or  assigns,  shall,  out  of  the  rents, 
issues  and  profits  of  the  said  lands,  &c.  so  to  them  limited  *for       [  *66  ] 
the  said  term  of  500  years,  or  by  leasing,  mortgaging  or  selling 
the  same,  or  any  part  thereof,  for  all  or  any  part  of  the  said 
term,  raise  the  sum  of  2,0002.  for  the  portion  or  portions  of  such 
daughter  or  daughters,  younger  son  or  sons,  the  same  to  be  paid 
to  such  daughter,  if  but  one,  and  no  younger  son,  at  her  age  of  18 
years  or  day  of  marriage,  which  shall  first  happen  ;  and  to  such 
Toonger  son,  if  but  one,  and  no  daughter,  at  his  age  of  21  years, 
if  the  same  can  so  soon  be  raised,  with  such  allowance  for 
maintenance  in  the  mean  time,  not  exceeding  the  interest  of  his 
or  her  respective  portion,  as  the  said  Lebbeus  Humfrey  and 
Anna  Maria  Smalley,  or  the  survivor  of  them,  shall  by  his  or 
her  last  will  and  testament  in  writing,  or  by  any  other  deed  or 
writing,  to  be  by  such  survivor  duly  executed  under  his  or  her 
hand  and  seal,  declare  or  appoint,  and  in  default  thereof,  with 
interest  after  the  rate  of  4L  per  cent,  by  the  year,  to  be  accounted 
from  the  decease  of  the  survivor  of  them,  the  said  Lebbeus 
Humfrey  and  Anna  Maria  his  intended  wife;  and  if  there  shall  be 
more  than  one  daughter  or  younger  son,  then  to  be  paid  to  such 
daughter   or  daughters,   at  the  age   of    18  years  or  days  of 
marriage,  which  shall  first  happen;  and  to  such  younger  son 
or  sons,  at  the  age  of  21  years  (if  the  same  could  be  so  soon 
raised,)  in  such  proportion,  and  with  such  allowance  for  main- 
tenance in  the  mean  time,  not  exceeding  the  interest  of  their 
portions,  as  the  survivor  of  them,  the  said  Lebbeus  Humfrey 


190  1817.    CH.    2  MADDOCK,  66—68.  [b.b. 

HoTCHKiN  and  Anna  Maria  Smalley,  by  his  or  her  last  will  and  testament, 
HuMFBEY.  or  ^y  aiiy  other  deed  in  writing,  to  be  executed  as  aforesaid, 
shall  direct  and  appoint,  and  for  want  of  such  appointment,  the 
said  2,0002.  to  be  equally  divided  amongst  them  at  the  times 
aforesaid,  with  interest  for  the  same  at  the  rate  of  4L  per  cent. 
C  *^7  ]  per  annum,  to  be  accounted  from  *the  time  of  the  decease  of 
the  survivor  of  them,  the  said  Lebbeus  Humfrey,  and  Anna 
Maria  his  intended  wife ;  and  from  and  after  the  said  2,0002. 
and  the  interest  thereof,  shall  be  fully  satisfied  and  paid,  and 
the  trustees  reasonable  charges  defrayed ;  or  in  case  there  shall 
be  no  such  daughter  or  daughters,  younger  son  or  sons  that 
shall  live  to  receive  the  same,  then  the  said  term  shall  cease, 
determine,  and  be  utterly  void;  provided  always,  that  if  the 
person  or  persons  to  whom  the  reversion  and  inheritance  of 
the  said  premises  expectant  on  the  said  term  shall,  by  virtue  of 
these  presents  appertain,  do  and  shall  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  said  daughter  and  daughters,  younger  son 
and  sons,  the  several  and  respective  portions,  maintenance  and 
maintenances  hereinbefore  appointed,  then,  or  in  case  the  said 
Lebbeus  fiumfrey  shall  in  his  life-time  advance  and  prefer  his 
daughter  or  daughters,  younger  son  or  sons,  with  portions  equal 
to  what  is  hereby  intended  them,  that  then  the  said  term  of  500 
years  shall  attend  the  reversion  and  inheritance  of  the  said 
premises,  or  be  assigned  or  transferred  as  the  person  so  paying 
the  same  shall  direct,  any  thing  herein  to  the  contrary  thereof 
in  any  wise  notwithstanding."  The  settlement  then  gave  a 
power  of  appointment  and  revocation  to  Lebbeus  Humfrey  and 
his  wife. 

The  bill  farther  stated,  that  the  marriage  took  place,  and  that 
there  were  five  children — John  Humfrey,  who  died;  the  de- 
fendant, Lebbeus  Charles  Humfrey;  A.  M.  Humfrey ;  EUzabeth 
Humfrey,  the  wife  of  James  Morpott,  who  died;  and  He6t<er 
Humfrey,  the  wife  of  Hungerford  Vowe ;  that  all  the  children 
attained  21 :  that  Lebbeus  Humfrey,  the  father,  died  in  July, 
1792 ;  leaving  his  wife  him  surviving ;  that  Anna  M.  Humfrey, 
[*68]  the  ^daughter,  died,  single,  and  appointed  Lebbeus  Charles 
Humfrey  and  Hester  Vowe  her  executor  and  executrix,  who 
proved  her  will;  that  Elizabeth  Humfrey,  afterwards  Morpott, 
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died,  and  her  husband  took  out  letters  of  administration  to    Hotchkik 
her;  that  Hannah  M.  Humfrey,  (the  mother,)  died  in  1813,    humfbbt. 
having  survived  the  said  A.  M.  Humfrey,  her  daughter,  and 
also  the  said  EUzabeth  Morpott,  her  daughter,  whereby  the 
defendants,  Lebbeus  Charles  Humfrey  and  Hester  Yowe,  were 
the  only  children  of  Lebbeus  Humfrey,  and  Anna  Maria  his 
idfe,  Uving  at  the  death  of  the  survivor : — That  no  appointment 
was  made,  or  any  revocation  of  the  uses  of  the  settlement : — 
That  Thomas  Halford,  and  afterwards  Bobert  Hotchkin,  died ; 
and  that  the  latter,  by  his  will,  appointed  the  plaintiff  his  sole 
executor,  who  proved  his  will,  and  thereby  the  500  years  trust 
term  became  vested  in  him:— That  the  2,000i.  had  not  been 
raised,  and  that  contradictory  claims  having  been  made,  the 
plaintiff  had  been  prevented  carrying  the  trusts  of  the  term  into 
execution: — ^That  Lebbeus  Charles  Humfrey,  and  Hungerford 
Vowe  and  Hester  his  wife,  claimed  to  be  entitled  to  the  whole  of 
the  said  sum  of  2,000Z.  with  interest  at  41.  per  cent.,  from  the 
decease  of  Anna  Maria  Humfrey : — That  James  Morpott,  as  the 
legal  representative  of  his  late  wife,  claimed  to  be  entitled  to  one 
fourth  part  of  the  2,0002.,  with  interest  thereon ;  alleging,  that 
in  default  of  appointment,  all  the  younger  children  of  Lebbeus 
Humfrey  and  Anna  Maria  Humfrey  took  vested  interests  in  their 
share  of  the  2,0002.,  whereas  the  said  Lebbeus  Charles  Humfrey, 
and  Hungerford  Yowe  and  Hester  his  wife,  contended,  that  ac- 
cording to  the  true  construction  of  the  settlement,  the  whole  of 
the  2,0002.  was,  on  the  *death  of  the  said  Anna  Maria  Humfrey,       [  •09  ] 
payable  to  each  of  the  children  of  the  said  Lebbeus  Humfrey  and 
Anna  Maria  his  wife,  as  were  then  living. 

The  prayer  of  the  bill  was,  that  it  might  be  declared  to  whom 
the  2,0002.  with  the  interest  due  thereon,  ought  to  be  paid ;  and 
that  directions  might  be  given  for  raising  the  money  by 
sale  or  mortgage  of  the  estates  comprised  in  the  term  of  500 
years. 

The  several  defendants,  by  their  answers,  insisted  on  their 
claims  in  the  manner  stated  in  the  bill. 

J/r.  Healdf  for  the  plaintiff,  said  he  was  a  mere  trustee,  who 
submitted  to  act  as  the  Court  should  direct. 


192  1817.    CH.    2  MADDOCK,  69—72.  [r.b. 

HoTCHKiK  Mr,  Hart,  and  Mr.  Sugden,  for  the  defendants,  Humfrey, 

HuMPBEY.  ^^^  Vowe  and  Ux. : 

The  question  is,  whether,  under  this  settlement  the  repre- 
sentatives of  children  who  died  before  the  decease  of  the 
surviving  parent,  take ;  or,  whether  only  such  children  take  as 
survived  the  surviving  parent  ?  The  only  event  in  which  the 
portions  are  to  be  raised  is,  if  younger  children  are  surviving  at 
the  death  of  the  surviving  parent,  so  that  if  all  the  younger 
children  had  died  before  the  longest  liver  .of  the  parents,  no 
money  could  have  been  raised.  Any  other  construction  would 
be  to  make  a  new  settlement,  and  though  two  only  have  sur- 
vived, they  alone  are  entitled.  Wingrave  v.  Palgrave,^  comes 
very  near  this  case.  If  the  settlement  is  clearly  and  unequi- 
vocally expressed,  as  it  is  in  this  case,  the  Court  must  abide  by 
it.     Howgrave  v.  Cartier.l 

[  70  ]  Mr,  Troicer,  and  Mr,  Simpkinson^  for  the  defendants,  the 

representatives  of  the  deceased  children  :  [cited  King  v.  Hakcy  § 
Woodcock  V.  Duke  of  DorsetyW  Hope  v.  Lord  Clifd^n,^  and  other 
cases].  In  Poms  v.  Burdettf^j  where  the  sisttlement  resembled 
the  present,  the  word  leave,  which  is  used  in  this  settlement, 
was  construed  have,  so  as  to  give  a  portion  to  a  deceased 
chad.    *    *    * 

Mr.  Harty  in  reply : 

[  71  ]  His  Honor,  at  the  close  of  the  argument,  said,  that  independent 

of  the  authorities,  he  had  no  doubt;  but  he  would  look  into 
them. 

May  19.      The  Yice-Ghancellob  (after  stating  the  case) : 


[•72] 


The  question  is,  whether  the  2,000L  vested  in  all  *the  four 
children  of  the  marriage,  or  in  the  two  only  that  survived  the 
surviving  parent.  In  order  to  determine  whether  all  the  children 
took  vested  interests,  it  is  important  to  consider  in  what  event 

t  1  P.  Wins.  401.  II  3  Br.  0.  C.  569. 

t  13  E.  E.  142  (3  V.  &  B.  79).  H  6  E.  E.  364  (6  Ves.  499). 

§  7  B.  R.  266  (9  Ves.  438).  tt  7  E.  B.  269  (9  Vee.  428). 
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the  2,000/.  was  to  be  raised.    As  to  that,  there  is  no  ambiguity    Hotcukin 

in  the  deed.    The  words  are,  "  In  case  the  said  Lebbeus  Humfrey    humpeey. 

shall  have  one  or  more  daughter  or  daughters,  younger  son  or 

sons  of  his  body,  on  the  body  of  the  said  Anna  Maria  Smalley, 

his  intended  wife,  begotten,  that  shall  be  living  at  the  time  of 

the  decease  of  the  survivor  of  them  the  said  Lebbeus  Humfrey," 

then  the  money  is  to  be  raised.     If  all  the  children  had  died 

before  the  surviving  parent,  the  fund  could  not  have  been  raised. 

It  was  to  be  raised  only  on  the  contingency  of  one  or  more 

children  surviving  the  surviving  parent.     The  deed  then  states 

for  whom  the  money  was  to  be  raised,  "  For  the  portion  or 

portions  of  such  daughter  or  daughters,  younger  son  or  sons, 

«S:c.,*'  and  then  the  deed  states  the  mode  of  payment,  '*  the  same 

to  be  paid  to  such  daughter,  if  but  one,  and  no  younger  son,  at 

her  age,  &c. ;  and  to  such  younger  son,  if  but  one,  and  no 

daughter,  at  his  age,  &c.,"  providing  only  in  this  part  of  the 

deed  for  the  payment  to  one  daughter,  or  one  younger  son  ;  but 

afterwards, the  deed  provides  for  a  plurality  of  sons  and  daughters; 

"and  if  there  shall  be  more  than  one  daughter  or  younger  son, 

then  to  be  paid,"  &c. ;  and  if  no  appointment,  equally ;  thus 

making  an  entire  provision,  in  all  events,  for  all  such  sons  and 

daughters  as  should  survive  the  surviving  parent.     And  though 

in  the  provision  for  payment,  '*  if  there  shall  be  more  than  one 

daughter  or  younger  son,"  the  word  "  such  "  is  dropped ;  yet  if 

that  word  is  material,  the  words  *"  more  than  one  "  are  equiva-       [  *78  ] 

lent,  it  being  only  a  completion  of  the  sentence  in  which  one 

such  daughter,  and  one  such  son,  are  mentioned. 

If  the  children  who  died  before  the  surviving  parent  are  to  be 
considered  as  having  taken  vested  interests,  it  must  follow,  that 
a  vested  interest  was  given  in  a  contingent  fund.  Can  that  be  ? 
When  a  fund  is  contingent,  the  shares  to  be  paid  out  of  it  must 
be  contingent.  If  all  the  children  had  died  before  the  surviving 
parent,  the  fund  would  not  have  been  raisable,  and  therefore  till 
such  parent's  death  it  was  uncertain  and  contingent  whether  it 
could  be  raised.  The  intention  appears  to  me,  therefore,  to  have 
h«n  to  provide  only  for  such  children  as  should  survive  the  sur- 
Wving  parent.  The  usual  argument  in  favour  of  vestiag,  from 
the  great  inconvenience  arising  to  the  children,  if  no  provision 

R.R. — ^voL.  xvn.  0 
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HoTCHKiN    can  be  made  for  them  during  the  Kves  of  both  their  parents, 
HuMFRBT.    whatever  may  be  their  ages,  their  wants,  and  their  most  im- 
portant interests,  cannot  be  used  to  assist  the  construction  of  a 
deed  like  the  present,  the  whole  plan  of  which,  in  respect  to  the 
fund  in  question,  is  exposed  to  that  objection,  and  cannot  by  any 
interpretation  be  obviated,  it  being  impossible  to  make  any  pro- 
vision out  of  this  fund  during  the  lives  of  both  parents  for  any 
daughter  or  younger  child,  however  pressing  the  exigency,  the 
fund  itself  not  being  previously  in  existence,  nor  any  certainty 
that  it  ever  will  be  raised.     The  objection  proves  too  much.    It 
is  not  an  argument  against  the  construction  of  any  particular 
expressions  or  parts  of  the  deed,  but  to  the  whole  of  it.     It  is  the 
necessary  and  unavoidable  consequence  of  the  contingency  on 
[  *74  ]       which  the  raising  *of  the  fund  is  made  to  depend,  that  any  prior 
disposition  of  any  part  of  it  in  favour  of  any  younger  child  during 
the  lives  of  the  parents,  however  urgently  demanded,  cannot  take 
place.    If  it  be  hard  on  the  children  attaining  twenty-one,  to  be 
precluded  from  participation  by  not  surviving  their  surviving 
parent,  would  it  not  be  still  harder  on  all  the  younger  children 
to  be  precluded  under  similar  circumstances  ?    And  it  being  im- 
possible to  deny  such  to  have  been  the  intention  of  the  parties 
to  this  settlement  in  the  latter  case,  how  can  any  presumption 
be  raised  from  any  general  abstract  principle,  or  conjecture,  that 
such  could  not  be  the  intention  in  the  former  ?    A  partial  ex- 
clusion of  some  cannot  be  more  objectionable  than  a  general 
exclusion  of  all  under  the  same  circumstances.     The  exclusion 
in  both  cases  is  the  effect  not  of  any  conjecture  or  inference,  but 
of  the  express  and  positive  forms  of  the  deed,  and  the  whole  plan 
and  object,  to  which  the  provisions  of  it,  in  respect  to  this  fund, 
is  directed. 

Let  us  next  consider  how  this  case  is  affected  by  the  authorities, 
Wingrave  v.  PcUgrave  was  a  clear  case.  It  is  not  necessary  to 
go  through  the  cases,  all  of  them  having  been  brought  together 
by  the  Master  op  the  Rolls,  with  his  usual  abihty,  in  Howgrave 
and  C artier  A  The  principle  there  laid  down,  is,  that,  "If  the 
settlement  clearly  and  unequivocally  makes  the  right  of  the  child 
to  a  provision  depend  upon  its  surviving  both  or  either  of  the 
t  13  E.  E.  142  (3  V.  &  B.  79). 
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parents,  a  court  of  equity  has  no  authority  to  control  that  dis- 
position. *If  the  settlement  is  incorrectly  or  ambiguously 
expressed,  if  it  contains  conflicting  and  contradictory  clauses,  so 
as  to  leave  in  a  degree  uncertain  the  period  at  which,  or  the 
contingency  upon  which,  the  shares  are  to  vest,  the  Court  leans 
strongly  towards  the  construction  which  gives  a  vested  interest 
to  the  child  when  that  child  stands  in  need  of  a  provision, 
usually  as  to  sons  at  the  age  of  twenty-one ;  and  as  to  daughters 
at  that  age,  or  marriage." 

Wherever,  therefore,  the  intent  can  be  clearly  collected,  that 
mast  govern ;  and  in  this  case,  1  think,  there  is  a  clear  intent 
that  the  surviving  children  were,  exclusively,  to  take. 


HOTCHKIN 

V. 
HUMFBET. 

[•75] 


LORD  Wm.  GOKDON  v.  MAEQUIS  of  HERTFORD. 

(2  Maddock,  106—122.) 

On  a  bill  for  a  specific  performance  of  an  agreement  by  several  persons 
to  enter  into  several  bonds  for  1,500^.  parol  evidence  permitted  to  be 
read  to  shew  that  the  agreement  was  to  give  a  joint  bond  for  1,500^ 
and  not  separate  bonds  to  that  amount. 

[The  plaintiff  in  this  case  claimed  specific  performance  of  a 
written  agreement  made  in  1791,  whereby  the  four  defendants 
agreed  each  to  enter  into  a  bond  in  the  penalty  of  1,500Z.,  to 
secure  payment  of  moneys  to  become  payable  on  a  certain  event  to 
the  plaintiffs  by  way  of  compensation.  The  defendants  tendered 
parol  evidence  to  shew  that  the  real  intention  was  that  the  total 
amount  of  their  liability  was  not  to  exceed  1,500L,  and  that  they 
should  enter  into  one  bond  only  of  that  amount.  Upon  this 
point  the  Vice-chancellor  observed :] 

It  is  very  dangerous  to  admit  parol  evidence  to  contradict  a 
written  agreement — ^it  is  an  encouragement  to  perjury,  and 
defeats  the  wholesome  provisions  of  the  Statute  of  frauds.  As 
a  general  rule,  such  evidence  is  inadmissible,  but  there  are  ex- 
ceptions ;  it  being  clearly  established  that  where  the  specific 
performance  of  an  agreement  is  sought,  the  defendant  may  rebut 
the  equity,  and  shew,  by  parol  evidence,  that  the  agreement  was 

o  2 


1817. 
Afay  22. 

Plumkb, 
V.-O. 

[106] 


[120] 
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LoBD        obtained   by  fraud,  or  that  there   is  a   mistake  in  it.      Parol 

^^  evidence  in  such  cases  may  be  received,  as  before  the  Statute  of 

^Bkmfobd'  frauds ;  the  statute  not  saying  that  a  written  agreement  shall 

in  all  cases  be  binding,  but  only  that  an  unwritten  agreement 

shall  not  bind.     In  Clarke  v.  Orant,\  the  Master  op  the  Eolls 

alludes  to  a  case  of  P ember  v.  McUthews^l  where  Lord  Thurlow, 

on  a  bill  for  the  specific  performance  of  an  agreement,  admitted 

[  *121  ]      *parol  evidence  on  behalf  of  the  plaintiff,  and  decreed  a  specific 

performance  on  the  ground  of  it.     Sir  William  Grant  doubts 

the  propriety  of  that ;  but  was  clear  that  a  defendant  to  such  a 

bill  was  at  liberty  to  shew  a  parol  promise,  as  a  bar  to  a  specific 

performance. 

In  Clinan  v.  Cooke, ^  Lord  Bedesdale  takes  pains  to  shew  that 
a  plaintiff  cannot  add  to  an  agreement  by  parol,  but  says  it 
may  be  used  by  a  defendant,  "to  rebut  an  equity." 

The  only  other  case  I  shall  notice  is  Ramsbottom  v.  Gosden},^ 
which  is  in  point.  That  was  a  bill  for  the  specific  performance 
of  an  agreement,  and  the  defendant  adduced  parol  evidence  to 
shew  that  the  real  agreement  was  different  from  what  the  written 
agreement  imported,  and  it  was  admitted.  There,  as  in  this  case, 
the  witness  thought  the  words  of  the  written  agreement  imported 
that  which  he  swore  was  the  real  agreement,  and  which  the 
written  agreement  was  intended  to  import. 

But  then  it  is  said,  this  is  not  a  bill  for  the  specific  performance 
of  an  agreement;  but  what  is  the  prayer  of  the  bill?  It  is, 
"  that  the  agreement  may  be  performed,  and  that  the  defendants 
may  be  directed  respectively  to  give  the  plaintiff  such  indemnity 
by  executing  such  several  bonds  in  such  penalty  to  the  plaintiff, 
for  such  purpose,  and  in  such  manner,  as  by  the  said  agreement 
is  stipulated  and  agreed  upon."  This,  therefore,  is  a  case  in 
which,  according  to  the  authorities,  parol  evidence  is  admissible. 

What  then,  Srdly,  is  the  effect  of  the  evidence?    [His  Honor 
[  •122  ]      here  stated  Mr.  Heywood's  deposition.] — Mr.  *Heywood  IT  is  a 

t  9  E.  R.  336  (14  Ves.  519).  counsel  in   relation  to   the  matter 

X  1  Br.  C.  C.  54.  which  resulted  in  the  agreement  of 

§  9  E.  B.  3  (1  Sch.  &  Lef.  22,  9).  1791,  and  he  now  deposed  that  the 

II  12  H.  E.  207  (1  Y.  &  B.  165).  intention  and  true  agreement  was  to 

%  [The  deponent  (Mr.  Heywood)  have  one  bond  only  for  £1,500. 

had  adyised  the  defendants  as  their  O.  A.  S.] 
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« 

gentleman  of  respectability,  but  he  deposes  "to  the  best  of  his        ^^^ 

now  recollection  "  as  to  a  transaction  between  twenty  and  thirty  v. 

years  ago^  without  anything  to  refresh  his  recollection  in  the    hebtfobd. 

interim.     I  have  felt  great   diflSculty  how  to  act  upon  this 

evidence.    Unless  such  evidence  is  admitted  with  caution,  we 

shall  have  a  constant  occurrence  of  such  cases.   The  witness  says 

clearly  what  was  the  intent  of  those  who  employed  him,  but  he 

cannot  say  what  was  the  intention  of  the  other  parties.   Suppose 

both  parties  mistook  the  terms  of  the  agreement ;   that  might 

hsLve  the  effect  of  not  making  it  binding  on  either  party.    Am  I 

to  bind  all  the  parties  by  the  testimony  of  Mr.  Heywood  ?  These 

are  considerations  that  have  pressed  me,  and  certainly  the  case  is 

one  of  great  difiSculty,  but,  upon  the  whole,  I  shall  either  dismiss 

the  bill,  leaving  the  plaintiff  to  his  remedy  at  law;   or  the 

plaintiff  may  take  a  decree  for  a  joint  bond  for  1,5002.  to  be 

executed  by  the  defendants — which  bond  they  have  no  objection 

to  give — or,  if  he  chooses,  the  plaintiff  may  have  an  issue,  upon 

vhich  Mr.  Heywood   may  be  examined.     The  issue  must  be 

cautiously  framed ;    for  it  is  quiet  contrary  to  the  habit  of  a 

court  of  law  to  examine  evidence  as  to  a  written  agreement.     In 

Pember  v.  Matthews,  Lord  Thurlow  directed  an  issue  to  be  tried, 

whether  a  promise  was  made  on  the  day  of  the  execution  of  a 

^tten  agreement ;  and  in  Clarke  v.  Grant,  the  Master  of  thb 

JBoLLs  seems  to  have  thought  that,  if  necessary,  an  issue  might 

have  been  directed.     Let  the  plaintiff  consider  what  course  he 

chooses  to  take. 

N.B.  The  plaintiff  on  a  subsequent  day,  expressed  his  desire 
to  have  an  issue  directed ;  but  the  Beporter  was  afterwards 
informed  the  parties  could  not  agree  upon  the  issue  to  be 
directed. 
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1817.  HUTCHESON  v.  JONES. 

MayU,  18.  ^2  Maddock,  124—130.) 

Plumee,  An  executory  gift  to  a  class  of  children  in  a  certain  event  may  include 

^•■^'  all  afterbom  children  when  there  are  none  in  existence  when  the  event 

L  124  ]  takes  place. 

Devise  of  an  estate  to  A.  J.  subject  to  payment  of  5007.  to  M.  H. 
(daughter  of  B.  K.  H.)  with  interest  on  her  marriage,  or  attaining 
twenty-one,  but  if  she  dies  before  marriage  or  twenty-one,  and  there  be 
no  child  or  children  of  B.  H.,  then  the  500/.  to  revert  to  A.  J. ;  but  in 
case  of  other  children  of  E.  K.  H.,  the  said  sum  to  be  equally  divided 
sharo  and  share  alike.  M.  H.  died  before  marriage,  or  attaining  twenty- 
one.  Children  of  B.  H.  bom  after  the  death  of  M.  H.  were  held 
entitled. 

Edith  Hutchbson,  being  entitled  to  the  reversion  of  a  moiety 
of  certain  freehold  estates  in  Herefordshire,  expectant  on  the 
[  •125  ]      death  of  William  *IIutcheson,   her  father,  made  her  will   as 
follows : — "  As  I  have  now  sunk  the  900Z.  which  I  had  in  the 
Three  per  Cent.  Consols,  for  an  annuity  for  my  life,  and  having 
nothing  more  in  my  own  disposal  than  the  share  of  the  estate 
(meaning  the  estate  hereinbefore  mentioned)  left  me  by  my  mother, 
on  will,  and  valued  at  1,800Z.,  I  do  here  give,  devise,  bequeath 
and  will  it  to  my  sister  (the  defendant)  Ann  Jones,  subjecting  the 
same  to  the  following  payments : — First,  to  pay  to  her  husband 
(the  defendant)  Philip  Jones,  the  sum  of  150Z.,  money  which  I 
borrowed  from  him,  as  I  have  given  it  under  my  own  hand,  that 
my  friend  for  whom  I  raised  that  sum  shall  never  be  called  a}>on 
after  my  decease  for  the  same.     The  sum  of  500Z.  I  also  deduct 
out  of  the  said  part  of  my  estate,  to  my  niece  Maria  Hutcheson, 
daughter  of  my  brother    Eobert  Kyrle  Hutcheson  to  be  paid 
whenever  most  convenient  to  my  sister  Ann  Jones,   bearing 
interest  three  months  after  my  decease.    Whenever  this  500/. 
shall  be  paid  by  my  sister  Ann  Jones,  I  do  require  that  it  be  put 
into  Government  or  any  other  security  by  her  trustee,  Philip 
Jones,  whom  I  appoint  to  act  as  such,  shall  think  most  to  her 
advantage ;  and  that  the  said  Maria  Hutcheson  shall  receive  the 
said  500Z.,  with  the  accumulated  interest,  either  on  the  day  of 
marriage,  or  at  the  age  of  21,  as  shall  be  thought  best.     Should 
the  said  Maria  Hutcheson  not  survive  either  of  those  periods 
and  there  be  no  child  or  children  of  said  Eobert  K.  Hutcheson 
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then  I  would  have  the  said  sum  of  5001.  revert  to  my  sister,  Ann    Hutchbson 
Jones ;  but  in  case  of  other  children  of  Robert  Kyrle  Hutcheson,       jonbs. 
1  would  have  said  sum  equally  divided,  share  and  share  alike." 

The  testatrix  died  soon  after  the  making  of  her  will,  leaving  her       [  126  ] 
brother  Bobert  Kyrle  Hutcheson  her  heir  at  law,  Wm.  Hutcheson 
her  father,  Maria  Hutcheson  her  niece,  and  Philip  Jones,  and 
Ann  Jones  his  wife,  her  surviving. 

Upon  the  death  of  the  testatrix  Ann  Jones  proved  her  will. 
At  the  death  of  the  testatrix,  her  father,  William  Hutcheson,  was 
n  possession  of  the  estate  as  tenant  for  life,  and  so  continued  till 
January  1804,  when  he  died,  and  upon  his  death  the  fee  simple 
in  possession  became  absolutely  vested  in  Ann  Jones,  subject  to 
the  payment  of  the  1601.  to  Philip  Jones,  and  the  legacy  of  5001. 
to  Maria  Hutcheson,  and  the  other  children  of  Eobert  Kyrle 
Hutcheson.  Immediately  on  the  death  of  William  Hutcheson, 
Philip  Jones  and  Ann  his  wife  entered  into  possession  of  the 


Afterwards,!  Maria  Hutcheson,  the  testatrix's  niece,  died, 
ander  age,  and  unmarried ;  and  after  her  death  Eobert  Kyrle 
Hutcheson  had  a  son  William  Hutcheson  (the  defendant),  by 
Sarah  his  then  wife,  the  mother  of  Maria  Hutcheson.  Afterwards, 
Sarah,  the  wife  of  B.  K.  Hutcheson,  died,  leaving  her  husband 
and  her  son  William  Hutcheson,  her  surviving. 

£.  E.  Hutcheson  married  again,  and  the  plaintiff  Bellenden 
B.  Hutcheson,  born  in  January,  1806,  was  the  only  issue  of  that 
marriage. 

On  the  1st  April,  1806,  R.  K.  Hutcheson  died,  leaving 
William  Hutcheson  his  heir  at  law,  and  the  plaintiff,  B.  B. 
Hutcheson,  his  only  surviving  children. 

The  plaintiff,  by  his  original  and  amended  bill,  after  making       [  127  ] 
the  foregoing  statements,  insisted  that,  on  the  death  of  his 
father,  the  legacy  of  500Z.  and  the  interest  charged  on  the  estate, 
became  absolutely  vested  in  him  and  his  half  brother,  William 
Hatcheson,  equally,  and  prayed  that  the  legacy  might  be  raised. 

The  defendants,  by  their  answer,  insisted  that  the  legacy  never 

became  payable. 

*  *  *  *  * 

f  Where  fact«  are  stated  without  dates,  a  blank  was  left  in  the  bill. 
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HuTOHBSOH  Mr.  Leach,  and  Mr.  Crosse^  for  the  plaintiflf. 

V. 

Jokes. 

Mr.  Winqfield,  for  the  defendant,  Wm.  Hutcheson,  in  the 

same  interest  as  the  plaintiff : 

The  question  is,  What  was  the  intention  of  the  testatrix? 
Did  she  mean  that  none  of  the  children  of  E.  K.  Hutcheson  were 
to  take  unless  they  happened  to  be  alive  at  the  death  of  the 
eldest  child  ?  That  is  very  improbable.  The  will  bears  no  such 
meaning.  Ann  Jones  was  only  to  take  in  the  event  of  there 
being  no  children  of  R.  K.  Hutcheson,  and  there  being  children, 
they  must  take,  there  being  an  express  gift  to  them. 

Mr.  Shadwelly  for  the  defendants,  Philip  Jones  and  William 
Hutcheson  Jones : 

The  plaintiff,  B.  B.  Hutcheson,  and  the  defendant,  William 
Hutcheson,  the  sons  of  R.  K.  Hutcheson,  not  being  alive  at  the 
[  •128  ]  death  of  Maria  Hutcheson,  they  cannot  *take.  Ellison  v.  Airey,^ 
Viner  v.  Francis, t  and  other  cases;  but  what  is  said  in  God- 
frey V.  Davis  §  is  conclusive.  There  an  annuity  bequeathed  over, 
upon  the  death  of  the  annuitant,  to  the  eldest  child  of  A. ;  there 
being  at  the  death  no  child,  an  after-born  child  was  held  not  to 
be  entitled.    ♦     *     * 

Mr.  Leach,  in  reply : 

*     *     In  the  cases  cited  the  intention  was  plain  that  after- 
born  children  should  be  excluded. 

[129]       The  Vice- Chancellor  : 

It  appears  to  me  to  have  been  the  intention  of  this  testatrix, 
that  Ann  Jones  should  not  take,  unless,  according  to  the  words 
of  the  will,  "  there  should  be  no  child  or  children  of  R.  Hutche- 
son ;  "  nor  can  I  say  that  this  money  reverted  to  her  on  the 
death  of  Maria  Hutcheson,  unless  I  were  to  add  to  the  words  I 
have  mentioned,  the  words  "  bom  at  her  death ; "  for  there  is 
nothing  in  any  part  of  the  will  evincing  an  intention  to  restrain 

t  1  Ves.  sen.  111.  §  5  R.  E.  204  (6  Ves.  43). 

t  2  E.  E.  29  (2  Ck)x,  190). 
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the  gift  to  such  of  the  children  of  E.  K.  Hutcheson  as  were  bom    H0tchk8on 

V, 

at  the  death  of  M.  Hutcheson.  Jonbs. 

Supposing,  however,  this  to  be  the  true  construction  on  the 
face  of  the  will,  still,  it  is  argued  that,  according  to  the  authori- 
ties, those  children  only  who  were  bom  at  the  death  of  M. 
Hutcheson,  can  take. 

The  general  wish  of  the  Court  is,  if  it  can,  to  include  all 
children  coining  in  esse  before  a  determinate  share  becomes  dis- 
tributable to  any  one.t  Where  some  children  are  held  to  take 
in  exclusion  of  others,  it  is  only  from  necessity,  and  because  a 
period  is  fixed  at  which  a  distribution  is  to  be  made.  In  IVJiit- 
bread  v.  Lord  St.  John, I  Lord  Eldon  says,  "  The  Court  goes  as 
far  as  it  can  to  comprehend  every  one,  until  one  attains  the 
period  at  which  that  one  can  take  a  share."  Godfrey  v.  Davis  § 
was  decided  upon  the  principle,  that  a  period  being  distinctly 
tixed  when  the  distribution  was  to  take  place,  the  children  bom 
after  that  period  were  not  entitled.  There  are  cases  where  all 
the  *children  whenever  bom,  will  take,  as  in  Shepherd  v.  [  •130  ] 
Ingram, ^'  where  the  bequest  was  of  a  residue  of  real  and  personal 
estate  to  the  children  of  A.  equally,  with  a  bequest  over,  if  A. 
should  die  without  leaving  issue ;  and  it  was  held,  that  the 
children  as  they  were  respectively  bom,  should  take  the  accruing 
interest  equally.  Apply  these  principles  to  the  present  case : 
Are  there  any  words  in  this  will  fixing  the  time  when  a  share  is 
to  vest,  so  as  to  exclude  after-bom  children  ?  The  property  is 
not  given  on  the  children  attaining  21,  or  marriage ;  it  is  a 
reversionary  fund,  which  is  a  strong  circumstance ;  and  the  gift 
to  Ann  Jones  is  expressed  in  unambiguous  terms.  If  the  after- 
hom  children  are  excluded,  it  must  be  in  the  teeth  of  the  words 
9f  the  will,  which  only  give  it  to  A.  Jones  **  if  there  be  no  child 
or  children  of  said  Robert  Hutcheson."  I  am  not  aware  of  any 
case  where  a  bequest  like  this,  on  a  general  failure  of  issue,  has 
been  cut  down  to  a  failure  of  issue  at  a  particular  limited  time. 
There  is  nothing  in  this  will  to  confine  the  division,  or  mark  the 
period  when  the  children  are  to  take,  so  as  to  exclude  after-born 

t  BarringUm  v.  Tristram,  6  E.  R.  §  5  R.  E.  204  (6  Ves.  43). 

oJrl  (C  Ves.  345).  ||  Ambl.  448. 

;  7  il.  E.  366  (10  Ves.  152). 
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HuTCHEsoK   chUdren.     The  intention  of  tlie  testatrix  is  clearly  in  favour  of 
Jones.       after-bom  children ;  nor  is  there  any  authority  which  interferes 
to  disappoint  that  intention. 


1817. 
June  14. 

Plumes, 
V.-C. 

[147] 


[•148] 


[149] 


SANDERS  V.  FRANKS.t 

(2  Maddock,  147—155.) 

A  testator  bequeathed  a  leasehold  estate  to  his  wife  during  her  life, 
and  after  her  death  one  moiety  thereof  "was  bequeathed  '*  unto  the 
executors  or  administrators  of  her  my  said  wife,  to  and  for  his,  her,  or 
their  own  use  and  benefit."  The  administrator  of  the  wife  was  held 
entitled  to  the  moiety  of  the  leasehold  for  his  own  benefit,  as  against  a 
specific  legatee  claiming  the  same  under  the  wife's  will. 

John  Franks,  by  his  will,  4th  December,  1800,  [specifically 
bequeathed  a  leasehold  estate  on  Bradsted  Green,  Farnborough, 
to  his  wife  Mary  *Ann  Franks,  for  her  life  and  after  her  decease, 
he  bequeathed  one  moiety  of  his  said  leasehold  premises,  with 
their  appurtenances,  unto  his  brother  Henry  Franks,  his  execu- 
tors, administrators  and  assigns,  for  the  residue  of  his  estate 
and  interest  therein,  to  and  for  his  and  their  own  use  and 
benefit ;  and  as  to  the  other  moiety  he  bequeathed  the  same 
after  his  wife's  death  to  such  persons  as  she  should  appoint  by 
will  duly  executed  and  attested,  and  in  default  of  appointment 
unto  the  executors  or  administrators  of  her  his  said  wife  Mary 
Ann  Franks,  to  and  for  his,  her,  or  their  own  use  and  benefit.] 

Soon  after  the  making  of  his  will,  John  Franks  died,  and  his 
wife  proved  his  will,  and  entered  into  possession  and  receipt  of 
the  rents  and  profits  of  the  leasehold  premises  until  the  5th  of 
April,  1812,  the  time  of  her  death. 

She  made  her  will,  and  thereby,  after  giving  several  legacies, 
concluded  her  will  in  the  following  words  : — 

"  To  my  brother-in-law  Henry  Franks,  carpenter,  Newington 
Butts,  Surry,  I  give  the  whole  of  my  estate  standing  on 
Bradsted  Green,  Farnborough,  in  the  county  of  Kent." 

The  will  was  not  executed  by  the  testatrix  in  the  presence  of, 
or  in  any  manner  attested  by,  any  person. 


t  Wallu  V.  Taylor  (1836)  8  Sim.  241. 
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The  plaintiff,  John  Sanders,  the  brother  of  the  *testatrix,  soon     Sandbbs 
after  her  death,  procured  letters  of  administration,  with  the  will      fbanks. 
annexed.     On  the  death  of  the  testatrix,  her  brother-in-law,      [•iso] 
Henry  Franks,  the  defendant,  entered  into  the  receipt  of  the 
rents  and  profits  of  the  leasehold  estate ;  the  same  being  in  the 
possession  of  two  tenants,  at  a  rent  of  302.  a  year. 

The  plaintiff,  by  his  bill,  stated  the  foregoing  facts,  *  * 
and  prayed,  an  account  of  the  rents  and  profits  of  the  leasehold 
estate  received  since  the  death  of  M.  A.  Franks,  and  that  an 
andivided  moiety  of  the  leasehold  estate,  and  a  moiety  of  the 
rents  and  profits,  might  be  declared  to  belong  to  the  plaintiff,  as 
her  administrator.*     *    * 

Mr.  Healdj  and  Mr.  Boteler,  for  plaintiff.      *     *     * 

Mr.  Cooke  and  Mr.  Pemberton,  for  the  defendant.     *     *     *       [  152  ] 

Mr.  Heald,  in  reply.     *     *     *  [  153  ] 

Thb  Vicb-Chancbllor  [after  holding  that  the  testamentary  power 
given  to  M.  A.  Franks  was  not  duly  exercised  by  her 
unattested  will,  referring  to  the  gift  over  said  :] 

*  *  The  bequest  is  whimsical,  especially  as  an  executor  [  155  ] 
might  have  been  appointed  by  an  unattested  will,  who  would 
have  taken ;  but  I  must  not  be  influenced  by  any  absurdities 
that  may  follow,  if  the  will  is  plain.  It  is  said  that  a  gift  of 
personal  estate  to  A.  his  executors  or  administrators,  is  tanta- 
mount to  a  gift  to  A.  and  his  heirs  of  real  estate,  and  so  it  is — 
each  disposition  carrying  the  whole  intent ;  but  here  the  bequest 
is  to  the  executors  or  administrators,  for  his,  her,  or  their  own 
use  and  benefit.  They  take  it  therefore  beneficially,  and  not  as 
trustees.  A  gift  to  the  heir  of  A.  B.  of  real  estate,  is  not  a  gift 
to  A.  B. ;  nor  can  a  gift  of  personalty  to  the  executors  or 
administrators  of  A.  B.  for  his  and  their  own  use  and  benefit,  be 
considered  as  a  gift  to  A.  B.     This  is  my  present  opinion. 

N.B.  The  Vicb-Chancbllor,  on  a  subsequent  day,  said  he 
remained  of  the  same  opinion. 
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1817.  PINK  AND   Others  v.   DE  THUI8EY. 

•''^l^-  (2  Maddock,  157—163.) 

Plumer,  Legacy  held,  upon  the  wording  of  the  will,  to  be  conditional,  and  the 

^•'C.  conditions  not  being  performed,  the  legatee  not  entitled  to  the  legacy. 

Louisa  Prances  Gabriella  D' Alsace  De  Chimay,  Vicomtesse 
de  Cambis,  made  her  will  +  26th  January,  1809,  which  was  thus 
translated  in    the   bill: — "I  give  and   bequeath   unto   Master 
James  England,  now  in  the  sloop  Jasper,  of  the  British  Eoyal 
Navy,  the  real  sum  of  1,000Z.  sterling,  to  be  taken  on  the  stocks 
called  Three  per  Cent.  Consolidated,  which  I  have  in  the  name 
of  Mr.  Amable  De  Thuisey.     I  make  said  legacy  under  the  con- 
dition hereinafter  written,  at  the  article  of  my  testamentary 
executor.     I  constitute  by  the  present  writing  Mr.  Amable  De 
Thuisey  my  testamentary  executor  ;  and  in  case  of  his  absence, 
[♦158]       or  death  of  the  *Marquis  De  Thuisey,   his    father,  I  request 
them  I  to  give  me  the  mark  of   friendship  of   accepting  this 
charge,  and  in  this  quality,  after  my  death,  to  take  first  upon  the 
money  that  I  have  placed  in  the  stock  Three  per  Cent.  Consoli- 
dated, under  the  name  of  Mr.  Amable  De  Thuisey,  the  sum  and 
real  value  of   1,0002.  sterling,  which  I  have  just  given  to  Master 
James  England,  and  which  I  will  have  discharged  before  every 
thing ;   my  intention  being  to  make  it  a  distinct  and  separate 
object,  independent  of  my  succession.     I  request  also  my  testa- 
mentary executor  to  place  this  sum  in  the  manner  he   will 
think  most  advantageous,  to  give  every  year  the  revenues  of  it 
to  Mr.  James  England,  and  to  give  him  the  principal  only  in 
ease  of   an  establishment  or  acquisition  for  him  which  seem 
advantageous  to  my  executor  testamentary,  this  disposition  being 
an  essential  condition  of  the  legacy  I  make  to  the  said  James 
England.     I  however  leave  my  testamentary  executor  at  liberty 
to  give  to  said  James  England  the  said  sum  of  1,000Z.  sterling, 
if  he  found  the  thing  proper,  although  there  should  be  at  the 
actual  moment  neither  establishment   nor  acquisition    for  the 
said  James  England." 

t  The  will  was  in  French.   Objec-      but  no  material  difference  was  sug. 
tions  were  made  to  some  passages  in      gested. 
the  translation  as  given  in  the  bill,  ;  The  will  is  here  literally  followed- 
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The  testatrix  died  27th  January,  1809,  and  Amable  De  Thuisey        Pink 
proved  her  will,  and  sold  out  bo  much  of  the  Three  per  Cent,  db  THirisKT. 
Consols  as  produced  1,000Z.  sterling,  which  sum  was  invested  in 
the  purchase  of  l,008i.  15s.  8rf.  Three  per  Cent.  Navy  Annuities. 

James  England  died  in  September,  1818 ;    and  having  con- 
sidered himself  as  absolutely  entitled  to  the  legacy  given  by  the 
will  of  Vicomtesse  De  Cambis,  he,  by  his  *will,  7th  September,      [  •169  ] 
1813,  bequeathed  it  amongst  the  plaintiffs  (Pink  excepted),  and 
appointed  James  Pink  his  executor,  who  proved  his  will. 

The  bill  with  three  statements,  prayed,  that  the  legacy  of 
1,0001.  left  to  James  England,  or  the  funds  purchased  with  it, 
together  with  the  interest  and  dividends  due  thereon,  might  be 
transferred  to  the  plaintiffs. 

The  defendant,  by  his  answer,  admitted  he  had  been  called 
upon  by  James  England,  in  his  life-time,  to  pay  to  him  the 
legacy  of  1,OOOZ.,  but  that  he  declined  doing  so,  England  not 
having  obtained  "an  establishment  or  acquisition"  which 
entitled  him  to  demand  the  legacy ;  and  the  defendant  not 
thinking  it  prudent  to  advance  the  1,000Z.  unless  there  was 
such  an  "establishment  or  acquisition,"  it  being,  as  he  conceived, 
the  testatrix^s  intention  to  secure  him  a  provision  during  his  life, 
and  to  avoid  the  danger  of  the  property  being  squandered,  as  she 
knew  England  to  be  a  man  of  dissipated  habits ;  and  submitted, 
whether  the  legatees  of  England  were,  under  the  circumstances, 
entitled  to  call  for  the  legacy. 

Mr.   H.  Martin,   and    Mr.   Courtenay,   for    the    plaintiff. 

Mr.  BeUy  and  Mr.  Ducktcorth,  for  the  defendant :  [  160  ] 

*  *     The  executor  is  here  put  in  loco  parentis.     The  *attain-       L  *i6i  ] 
ment  of  twenty-one  never  could  have  been  the  sort  of  establishment 
intended  by  the  testatrix,  otherwise  she  would  have  expressly 

given  it  to  him  at  that  period.     He  was  a  gunner  when  the 
testatrix  made  her  will. 

The  Yice-Chancbllob  : 

*  *     The  legacy,  taking  into  consideration  the  whole  will. 
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Pink  must  be  considered  as  given  on  condition.  There  is  a  prohibition 
De  Thuiset.  to  tbe  executor  not  to  advance  the  legacy,  unless,  "  in  case  of  an 
establishment  or  acquisition  for  him  which  seem  advantageous 
to  my  executor."  He  was  not  entitled  to  claim  the  legacy  unless 
certain  things  occurred.  The  interest  was  to  be  paid  to  him 
without  any  condition ;  but  as  to  the  principal,  a  different  pur- 
pose is  shewn  ;  an  intention  not  to  give,  unless  on  an  acquisition 
or  establishment  such  as  might  seem  advantageous  to  the 
executor.  There  is  no  ground,  therefore,  for  considering  this  as 
an  absolute  legacy. 

[After  deciding  that  the  condition  had  not  been  performed, 
the  Vicb-Chancbllor  continued :] 
[  162  ]  The  remaining  question  is,  as  to  the  effect  of  the  following 

clause  in  the  will ;  "I  however  leave  my  testamentary  executor 
at  liberty  to  give  to  said  James  England  the  said  sum  of  1,000/. 
sterling,  if  he  found  the  thing  proper,  although  there  should  be 
at  the  actual  moment  neither  establishment  or  acquisition  for 
the  said  James  England."  The  executor  says,  he  did  not  think 
it  proper  to  advance  the  legacy.  Nothing  appears  in  the  conduct 
of  the  young  man  which  disqualified  him  from  taking ;  but  it 
would  be  quite  contrary  to  the  provisions  of  the  will  to  hold, 
that  the  power  given  to. the  executor  at  his  discretion  to  advance 
the  legacy,  gave  the  legatee  a  right  to  claim  it  absolutely.  II 
that  were  so,  the  condition  in  the  will,  upon  which  I  have 
commented,  and  the  power  given  to  the  executor  of  dispensing 
with  it,  would  be  useless ;  the  whole  will  would  be  frustrated. 
Is  the  Court  to  decide  upon  the  propriety  of  the  executor  with- 
holding the  legacy?  That  would  be  assuming  an  authority 
which  is  confided  by  the  will  to  the  discretion  of  the  executor. 
It  would  be  to  make  a  will  for  the  testatrix,  instead  of  expound- 
ing it. 

*  «  •  »  « 

The  BUI  was  dismissed. 
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HAEEISON  V.   GARDNEK.  isn. 

(2  Maddock,  198-223.)  -^"^L^'  ^^• 

On  one  of  two  partners  retiring  from  trade,  it  was  left  to  arbitrators,  Pi-umkb, 
to  determine,  amongst  other  things,  what  was  to  be  paid  to  the  retiring 
partner  for  the  goodwill  of  the  trade;  and  they,  on  an  understanding  [  1^8  ] 
that  the  retiring  partner  would  not  set  up  the  trade  in  the  same  street, 
or  its  vicinity,  awarded  500^.  as  the  share  of  the  retiring  partner  for  the 
goodwill,  which  was  paid ;  but  no  mention  was^made  in  the  award  as  to 
the  retiring  partner  not  carrying  on  the  trade  in  the  same  street  or  its 
Tidnity.  Afterwards,  he  having  set  up  the  trade  in  the  same  street,  a 
decree  made,  on  parol  evidence  of  the  understanding  on  which  the  award 
was  made,  enjoining  him,  on  the  ground  of  fraud,  from  carrying  on  the 
same  trade  in  the  same  street,  or  its  vicinity. 

In  the  year  1806,  the  plaintiff  and  defendant  agreed  to  become 
partners  in  the  business  of  cheesemongers,  in  Pore  Street,  for 
seven  years,  and  articles  of  partnership,  4th  of  October,  1806, 
were  accordingly  executed.      The  partnership  was   carried  on 
until  dissolved  by  articles  of  agreement,  7th  August,  1818.     In 
the  articles  of  agreement  it  was  recited,  amongst  other  things, 
"  That  the  plaintiff  and  defendant  had  mutually  agreed  not  to 
renew  the  said  co-partnership,  or  *to  continue  together  as  co-       [  *i^^  ] 
partners  for  any  farther  term ;  but  that  they  had  not  fully  agreed 
which  of  them  should  remain  in  the  occupation  of  the  premises 
in  which  the  said  trade  had  hitherto  been  carried  on,  upon  what 
terms,  or  for  what  consideration  either,  and  which  of  them,  the 
said  late  co-partners  should  retire  from  the  said  concern;  "  and 
farther  reciting  "  there  were  debts  and  engagements  then  out- 
standing to  a  very  considerable  amount,  to  which  the  said  co- 
partners were  jointly  liable ;  and  they  were  jointly  entitled  to 
r^I  and  personal  estate  more  than  sufficient  to  meet  or  satisfy 
all  such  engagements;  but  that  for  the  reasons  therein  men- 
tioned it  had  been  considered  advisable  than  one  of  the  said  late 
co-partners  only  should  have  the  exclusive  superintendence  and 
administration  of  the  assets  and  funds  of  the  said  late  co-partners, 
ontil  the  debts  and  engagements  were  finally  liquidated,  or  until 
the  arbitrators  hereinafter  named  and  appointed  should  have 
made  their  award  between  the  parties,  upon  giving  security  to 
the  other  of  the  said  late  co-partners  for  the  due  application  of 
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Habbison    such  assets  and  funds ;  "  and  farther  reciting  "  that  it  had  been 
Gabdkeb.     agreed  between  them  the  said  late  co-partners,  that  it  should  be 
referred  to  the  arbitrators  thereinafter  named,  to  award  and 
determine,  as  well  which  of  the  said  co-partners  should  have  the 
superintendence  and  administration  of  the  said  assets  and  funds; 
and  also  what  security  such  co-partner  should  give  and  execute 
to  the  other  for  the  due  application  of  such  assets  and  funds ; 
and  also  in  what  manner  the  dissolution  of  the  said  late  co- 
partnership should  be  publicly  announced,  and  which  of  the  said 
late  co-partners  should  continue  and  remain  in  the  possession 
and  occupation  of  the  premises,  stock  in  trade,  effects  and  busi- 
[  ♦200  ]      ness,  and  upon  what  terms,  and  whether  he  *should  give  any 
and  what  security ;  and  also  to  cause  a  valuation  of  the  said  real 
and  personal  estate,  and  direct  what  conveyances,  releases,  and 
assurances  should  be  made  and  executed  by  either  of  the  said 
co-partners  to  the  other,  and  in  what  manner  the  balance  should 
be  struck  between  them,  and  the  same  paid,  and  what  interest, 
not  exceeding  legal  interest,  either  of  the  said  co-partners  should 
pay  or   allow  the  other ; "  and  farther  reciting,  "  that  it  had 
been  agreed  between  the  said  parties,  that  all  and  singular  the 
matters  herein  and  hereinbefore  mentioned  should  be  referred 
and  submitted  to  the  award,  arbitrament,  and  final  determination 
of  James  Millar,  of  &c.  and  Thomas  Harris,  of  &c. ;  and  of  such 
other  person,  as  they  should  in  writing  under  their  hands,  to  l>e 
indorsed  upon  the  said  indenture,  nominate  and  appoint,  before 
they  should  begin  to  execute  the  trusts  and  powers  thereby 
reposed  in  them."     The  deed  farther  contained  mutual  covenants 
between  the  partners  to  fulfil  the  award,  provided  the  arbitrators 
should  make  their  award  in  writing,  of  and  concerning   the 
temporary  managements  and  directions  of  the  assets  and  funds 
of  the  co-partnership,  and  of  the  security  to  be  given  within  five 
days  after  the  date  of  the  deed,  and  so  as  they  should  make 
their  final  and  general  award  concerning  all  the  other  matters 
and  concerns  of  the  co-partnership,  on  or  before  the  29th  of 
September  then  next ;  and  it  was  agreed  that  the  submission  to 
the  award  should  be  made  a  rule  of  Court. 

Millar  and  Harris,  on  the  28th  September,  1818,  made  their 
award,  whereby  they  awarded  that  the  whole  of  the  cash  and 
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book  debts  of  the  co-partnership  should  be  vested  in  the  plain-  Harrison 
tiff,  and  that  he  shoald  be  authorized  to  collect  in  the  outstanding  Gardner. 
•debts,  and  pay  all  the  claims  upon  the  co-partnership ;  and  [  •201  ] 
aftor  reciting  that  there  appeared  to  be  a  balance  of  8,876{.  4«.  4d. 
in  favour  of  the  co-partnership,  which,  when  equally  divided, 
would  make  the  sum  of  1,688Z.  28.  M.  due  to  each  party,  they 
awarded  that  the  complainant  should  pay  the  defendant  on 
account  of  his  share,  1,000Z.  in  cash  within  twenty-one  days 
from  that  time,  and  the  remaining  sum  of  688Z.  28.  2d,  by  his 
promissory  note,  at  two  months,  subject  to  a  renewal  of  one  half 
at  two  months  longer,  in  case  of  need ;  and  that  in  consideration 
of  2,00W.  to  be  paid  by  the  plaintiflf,  the  defendant  should  assign 
over  the  freehold  premises  wherein  the  co-partnership  trade  was 
carried  on,  with  the  house  adjoining,  and  also  the  leasehold 
house  opposite  the  same  to  the  plaintiflf,  with  the  good-will  of  the 
trade,  to  the  sole  use  and  benefit  of  the  plaintiflf;  and  they 
awarded  that  the  said  sum  of  2,000{.  should  be  paid  to  the 
defendant  by  four  promissory  notes  of  5002.  each,  at  three,  six, 
nine,  and  twelve  months,  from  the  date  thereof,  and  that  the 
deeds  and  conveyance  relating  to  the  premises  should  be 
deposited,  as  therein  mentioned,  until  such  four  notes  were  paid, 
and  then  to  be  given  to  the  plaintiflf ;  and  they  farther  awarded, 
that  the  rent  and  taxes  of  the  premises  should  be  paid,  one  half 
by  each  party,  up  to  the  29th  September ;  and  that  the  defen- 
dant should  be  at  liberty  to  remain  in  the  house  wherein  he 
then  resided,  until  Christmas  then  next,  without  being  charged 
any  rent ;  and  that  the  plaintiflf  should  render  an  account  of  the 
book  debts  esteemed  doubtful,  amounting  to  1,8882.  4t8.  Id.  every 
three  months,  and  pay  the  defendant  one  moiety  of  his  receipts 
on  that  account. 

The  bill  then  stated  that,  a  short  time  previous  to  *the  making  [  '-^^  ] 
the  award,  the  general  substance  and  eflfect  of  which  had  been 
previously  concurred  in  and  agreed  upon  between  the  plaintiflf 
and  defendant,  Thomas  Harris  was  particularly  requested  by  the 
plaintiflf  and  James  Millar  to  confer  with  the  defendant  upon  the 
subject  of  his  carrying  on  business  in  the  neighbourhood,  and 
particolarly  in  Fore  Street ;  and  it  was  suggested,  and  wished 
by  Millar,  the  arbitrator  on  the  part  of  the  plaintiflf,  that  a 

R.a. — ^voL.  xvn.  p 


210  1817.    CH.    2  MADDOCK,  202—203.  [b.r. 

Habbisom    restrictive  clause  on  the  subject  should  be  inserted  in  the  award ; 

6ABDNEB.    ^^^  ^^^  defendant  made  some  objection  thereto,  but  at  the  ^ame 
time  most  solemnly  pledged  himself,  and  gave  Harris  an  assur- 
ance, that  he  would  not  set  up  in  the  same  line  of  business  again, 
either  in  Fore  Street,  or  its  immediate  vicinity,  and  that  such 
assurance  was  reported  to  the  plaintiff  and  Millar ;  whereupon 
the  plaintiff  and  Millar  relying  upon  the  promises  and  assurances 
of  the  defendant,  and  being  desirous  of  winding  up  the  concern 
amicably,  did  not  press  or  insist  upon  the  introduction  of  such 
proposed  restrictive  clause  into  the  award ;  that  not  only  was 
the  sum  of  1,0002.  allowed  in  the  account  as  a  specified  con- 
sideration for  the  good-will  of  the  trade,  but  that  the  whole  of 
the  contract,  as  well  for  the  freehold  premises  as  for  the  stock  in 
trade,  was  essentially  founded  upon  the  principle  and  idea  that 
the  plaintiff  was  to  be  left  in  the  undisturbed  possession  of  the 
trade,  without  the  molestation  of  the  defendant  by  his  setting 
up  the  same  trade  or  business  in  the  said  street  or  its  vicinity, 
the  good- will  of  the  trade  principally  consisting  of  retail  in  an 
open  shop  in  a  populous  neighbourhood.    The  bill  then  charged, 
that  the  defendant,  in  direct  violation  of  the  said  contract,  and 
the  understanding  between  him  and  the  plaintiff  at  the  time  of 
[  208  ]      entering  into  such  contract,  ^lately  purchased  and  fitted  up 
certain  premises  in  Fore  Street,  and  situated  within  sixteen 
doors  of  the  plaintiff,  wherein  he  has  opened  a  shop  with  a  new 
stock,  and  commenced  business  as  a  cheesemonger,  whereby  the 
plaintiff^s  business  has  already,  and  is  likely  hereafter  to  be, 
materially  injured  and  affected.    The  bill  then  stated,  that  the 
whole  of  the  monies  awarded  had  been  paid  to  the  defendant, 
and  prayed,  an  mjunction  to  restrain  the  defendant  from  canying 
on  the  said  business  of  a  cheesemonger  in  the  said  house  in  Fore 
Street,  or  any  where  else  in  the  immediate  vicinity  thereof ;  and 
also  from  permitting  any  other  person  or  persons  to  carry  on  the 
same  business  for  him,  or  on  his  account,  in  the  said  street  or 
its  vicinity,  or  from  selling  or  disposing  of  the  said  premises  to 
any  other  person  for  the  purpose  of  carrying  on  the  same  or  the 
pke  trade. 

The  defendant,  by  his  answer,  admitted  the  co-partnership, 
the  articles  of  agreement,  and  the  award,  and  admitted,  ''  that 
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it  was  suggested  by  Millar,  that  a  restrictive  clause  should  be  Habbibok 
inserted  in  the  award  to  prevent  the  defendant  carrying  on  the  Gardner. 
business  of  a  cheesemonger  either  in  Fore  Street,  or  the  neigh- 
bourhood thereof ;  but  that,  to  the  best  of  his  recollection  and 
belief,  he  never  pledged  himself,  or  gave  the  plaintiff,  or  Millar 
or  Harris,  such  or  any  such  assurance  as  in  the  bill  alleged ;  and 
that  if  any  such  restrictive  clause  had  been  introduced  into  the 
award,  the  same,  or  so  far  as  related  to  such  clause,  would  have 
been  bad,  and  not  binding." 

[The  allegations  in  the  bill  were  supported  by  the  depositions 
of  the  arbitrators ;  the  effect  of  the  evidence  taken  on  this  point 
is  sufficiently  stated  in  the  judgment.] 

Sir  Samuel  RomiUy,  Mr.  Fonhlanqm,  and  Mr.  Wingfield,       [  210  1 
for  the  plaintiff : 

A  sum  of  500Z.  has  been  received  by  the  defendant  for  the 
good- will  of  the  trade,  and  it  was  clearly  understood,  that  the 
defendant  was  not  to  set  up  the  trade  in  Fore  Street,  or  its 
vicinity ;  but  the  defendant  has  set  up  the  same  trade,  sixteen 
doors  off ;  and,  as  he  admits  in  his  answer,  it  is  greatly  detri- 
mental to  the  plaintiff;  it  is  a  case,  therefore,  for  an  injunction, 
as  prayed  by  the  bill.    The  defendant  suffers  the  arbitrators  to 
make  their  award  in  terms,  as  they  supposed,  sufficient  to  prevent 
>iiTn  carrying  on  the  trade  in  Fore  Street  and  its  vicinity ;  and 
then,  having  received  the  consideration  for  the  good-will,  he  turns 
round  and  says,  the  award  does  not  in  terms  prevent  him  carry- 
ing on  the  trade  in  the  street.    It  is  a  fraud  upon  the  plaintiff, 
who,  from  the  solemn  promise  of  the  defendant,  that  he  would 
not  so  carry  on  the  trade,  did  not  insist  on  stronger  words  being 
ased  in  the  award.    It  is  like  the  case  of  one  on  his  death-bed 
♦expressing  a  desire  to  give  a  legacy,  and  the  residuary  devisee      [  •2U  ] 
telling  biTTi  it  is  unnecessary  to  be  at  that  trouble,  as  he  will  take 
care  it  shall  be  paid.    If  afterwards  he  refuses  to  pay  it,  it  is 
considered  as  a  fraud  on  his  part,  and  the  intended  legatee  may 
enforce  payment  of  the  money. 

[Upon  Sir  Samuel  Romilly's  proposing  to  read  the  evidence 
of  Harris  and  Millar,  it  was  objected  by  the  defendant's  counsel, 

p  2 
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Hasbibok    that  parol  evidence  could  not  be  read  to  add  to  an  award,  as 
Gasx>keb.    t^s  bUl  sought  to  do ;  for  in  the  submission  or  in  the  award 

no  mention  was  made  of  any  restriction  in  carrying  on  the 

trade.] 

The  Vicb-Chancbllor  : 
Let  the  evidence  be  read  de  bene  ease, 

[The  evidence  of  Harris  and  Millar  (with  an  exception  as  to 
so  much  of  Millar's  evidence,  which  was  hearsay,  stating  merely 
what  Harris  was  told  by  the  defendant,  not  in  the  presence  and 
hearing  of  the  deponent),  was  read.] 

Mr.  WethereU,  and  Mr.  Lovat,  for  defendant : 

♦  ♦  The  award  does  not  say  that  the  defendant  shall  not 
carry  on  the  same  business  in  Fore  Street,  or  its  vicinity.  Parol 
evidence  is  not  admissible  to  add  to,  vary,  or  explain  an  agree- 
ment.   If  there  was  a  mistake  in  the  award,  a  bill  should  have 

[  *2i2  ]  been  filed,  to  set  it  aside  *on  that  ground.  The  award,  it  is  said, 
ought  to  have  contained  a  prohibitory  clause ;  if  that  be  so,  there 
is  a  mistake  in  the  award ;  but  the  award  cannot  be  acted  upon 
as  a  perfect  award,  and  as  if  the  prohibition  had  been  contained 
in  it.  Neither  the  submission  to  the  award,  or  the  award  itself, 
make  mention  of  a  prohibition  as  to  carrying  on  the  trade.  The 
arbitrators  could  not  have  introduced  such  a  restriction  into  the 
award,  it  not  being  authorized  by  the  submission.  It  was  known 
that  the  defendant  would  not  submit  to  such  a  restriction  being 
introduced  into  the  award.     ♦    *     ♦ 

[  213  ]  Sir  Samuel  RomiUyy  in  reply  : 

♦  *  The  evidence  is  clearly  admissible  to  prove  the  de- 
ception practised  on  the  plaintiff;  and  the  evidence  greatly 
preponderates,  in  point  of  credibility,  over  the  denial,  by  the 
answer,  of  the  defendant. 

[The  cases  cited  by  counsel  are  referred  to  in  the  judgment.] 

The  Vicb-Chancblloe  : 

The  arbitrators  were  not  like  arbitrators  in  general,  to  decide 
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dispnted  matters,  but  to  arrange  terms,  adjust  accounts,  and    Harbison 
determine  on  subjects  upon  which  they  must  first  consult  the    gabdnbb. 
parties.    It  was  an  arbitration  of  a  mixed  nature.    They  did  not 
call  in  a  third  person,  as  they  might  have  done. 

This  is  a  retail  trade,  in  a  populous  neighbourhood,  and  the 
defendant  admits,  by  his  answer,  he  has  set  up  the  same  trade 
sixteen  doors  from  the  plaintijQTs  shop,  and  that  it  is  injurious  to 
his  trade ;  and  insists  he  has  a  right  so  to  do ;  positively  denying 
he  agreed  to  any  restriction  as  to  trading.  The  ground  of  the 
l)laintifrs  bill  is,  that  the  defendant  held  out  an  expectation  and 
promise,  that  he  would  not  set  up  the  *trade  in  Fore  Street,  or  [  •ais  ] 
the  neighbourhood ;  that  that  was  the  clear  understanding  of 
the  parties  and  of  the  arbitrators,  and  that  on  that  understanding 
the  award  was  made,  though  the  submission  and  the  award  are 
silent  as  to  any  restriction  on  the  defendant's  trading.  From 
the  evidence  of  Harris,  it  appears,  that  in  the  evening  of  the 
27th  of  September,  1818,  the  plaintiff  and  defendant  arranged 
and  settled  the  accounts;  and  it  was  finally  agreed  that  the 
defendant  should  retire  from  the  business  (a  parol  agreement 
independent  of  the  written  instrument): — That  the  plaintiff 
should  receive  the  debts,  and  that  in  consideration  of  the  plaintifi' 
paying  to  the  defendant  the  sum  of  2,0002.,  the  defendant  should 
assign  the  freehold  and  leasehold  property,  with  the  good- will  of 
the  trade,  for  the  sole  use  and  benefit  of  the  plaintiff.  At  the 
same  meeting,  it  was  proposed  by  Millar,  that  the  defendant 
should  not  set  up  or  carry  on  the  trade  in  Fore  Street,  or  in  the 
neighbourhood,  and  the  defendant  to  have  a  compensation  for 
the  good-will  of  the  trade,  or  in  other  words,  as  Harris  says,  for 
not  setting  up  or  carrying  on  the  trade  in,  or  in  the  neighbour- 
hood of  Fore  Street.  This  evidence  I  consider  as  admissible, 
because  it  shews  the  foundation  on  which  the  award  was  made. 
Upon  this  agreement  and  proposal  the  arbitrators  proceed  to 
calculate  the  value  of  the  freehold  and  leasehold  property,  horses, 
utensils,  &c.,  and  good-will,  calculating  the  good-will  at  1,0002., 
and  proceeded  to  draw  up  their  award  accordingly.  Millar  after- 
wards doubted  whether  the  words  "  with  the  good-will  of  the 
trade  "  were  sufficient  to  express  the  true  meaning  of  the  parties 
as  to  the  defendant's  not  carrying  on  the  trade  in  Fore  Street,  or 
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Habmson  the  neighbourhood,  upon  which  Harris  desired  the  defendant 
Gabdnbb.    to  look  at  *the  words,  and  he  expressed  himself  satisfied.    The 

[  •216  ]  meeting  on  the  27th  was  adjourned  to  the  next  day,  when  all 
the  parties  met ;  and  before  the  award  was  signed,  Millar  ob- 
served to  the  plaintiff  and  defendant,  and  to  Harris,  "  Now  mind, 
it  is  understood  that  Mr.  Gardner,  meaning  the  defendant,  is 
not  to  set  up  or  carry  on  the  business  of  a  cheesemonger  within 
a  few  doors,  or  near  the  said  premises,  so  as  to  injure  the 
plaintiff;"  to  which  observation,  no  reply  was  made.  And 
Harris  farther  says,  he  and  Millar  did,  in  their  award,  allow 
the  defendant  the  sum  of  2,0001.  for  his  interest  or  half-share 
in  the  freehold  and  leasehold  property  belonging  to  the  partner- 
ship, and  for  his  half-share  of  the  horses,  &c.,  and  his  half-share 
or  moiety  of  the  good- will  of  the  trade,  that  is,  as  a  compensation 
to  him,  the  defendant,  for  leaving  the  trade  to  be  carried  on  for 
the  sole  use  of  the  plaintiff,  and  for  not  carrying  on  the  trade  in 
Fore  Street,  or  in  the  neighbourhood."  Millar,  the  other 
arbitrator  says,  a  discussion  took  place  between  him  and  Harris 
in  the  presence  of  the  plaintiff,  as  to  the  restriction  upon  the 
defendant  as  to  trading ;  and  that  when  he  had  proceeded  in 
drawing  up  the  award,  and  to  the  introduction  of  the  words 
''the  goodwill  of  the  trade  for  the  sole  use  and  benefit  of  the 
defendant,"  Harris  said  "he  did  not  know  whether  the  defendant 
would  submit  or  agree  to  be  limited  or  restricted  in  carrying  on 
business  in  Fore  Street,  or  the  immediate  neighbourhood  thereof; 
whereupon  he,  Millar,  observed,  that  as  he  and  Harris  had 
allowed  1,000Z.  for  the  good- will  of  the  partnership  trade,  it  was 
indispensably  necessary  to  ascertain  whether  the  defendant 
thought  himself  at  liberty  to  set  up  or  carry  on  the  trade  of  a 

[  •217  ]  cheesemonger  in  the  immediate  neighbourhood  *of  the  partner- 
ship house  of  business;  for  if  the  defendant  did,  he,  Millar, 
should  insist  upon  striking  out  the  sum  of  600Z.  allowed  to  the 
defendant  for  his  share  of  the  goodwill  of  the  trade.  Upon  which 
Harris  said,  he  would  go  and  consult  the  defendant  upon  that 
point ;  and  he  then  states  what  Harris  said  when  he  returned 
from  the  defendant ;  but  as  Harris  was  the  best  evidence  as  to 
what  was  said  by  the  defendant,  I  did  not  think  that  what  Millar 
heard  from  Harris  ought  to  be  received  in  evidence.    Harris 
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farther  Bays,  on  his  cross-examination,  that  the  defendant  did,     Habbison 
previously  to  the  award,  object  to  any  clause  being  introduced  into    oabdhbb. 
it  to  restrain  or  prevent  him  from  carrying  on  the  business  of  a 
cheesemonger  in  Fore  Street,  or  elsewhere ;  but  that  at  other  times 
the  defendant  appeared  to  be  quite  indifferent  as  to  the  matter.'* 
It  is  certainly  true,  that  if  there  be  only  one  witness,  and  his 
evidence  is  contradicted  in  positive  terms  by  the  answer  of  the 
defendant,  and  there   are    no    circumstances  giving  superior 
weight  to  the  testimony  of  the  witness,  no  decree  can  be  made 
on  sQch  evidence.    Lord  Eldon  says,  in  Evans  v.  Bicknell,  t 
''  A  defendant  in  this  Court  has  the  protection  arising  from  his 
own  conscience  in  a  degree  in  which  the  law  does  not  affect  to 
give  him  protection;  if  he  positively,  plainly,  and  precisely, 
denies  the  assertion,  and  one  v^tness  only  proves  it  as  positively, 
clearly,  and  precisely,  as  it  is  denied,  and  there  is  no  circum- 
stance attaching  credit  to  the  assertion  overbalancing  the  credit 
dae  to  the  denial,  as  a  positive  denial,  a  Court  *of  equity  will      [  *218  ] 
not  act  upon  the  testimony  of  that  witness."     Taking  this  to  be 
the  role,  let  us  see  how  this  case  stands.    A  serious  charge  is 
made  by  this  bill  against  the  defendant,  not  only  of  a  breach  of 
faith,  but  of  fraud,  by  receiving  money  not  to  do  that,  which  he 
afterwards  does.    He  was  therefore  called  upon  to  answer  whether 
he  did  not  hold  out  inducements  to  make  the  plaintiff  and  the 
arbitrators  believe  that  he  did  not  intend  to  carry  on  the  trade 
in  Fore  Street,  or  its  neighbourhood.    That  the  subject  was 
started  on  the  27th,  is  clear  from  Harris's  evidence,  and  the 
defendant,  in  his  first  answer,  admits  that  the  general  substance 
and  terms  of  the  award  were  previously  agreed  upon  between 
the  plaintiff  and  defendant,  and  says,  ''it  may,  for  any  thing 
this  defendant  knows  to  the  contrary,  also  be  true  that  the  said 
Thomas  Harris  was  positively  requested  by  the  plaintiff  and 
Millar  to  confer  v^th  the  defendant  upon  the  subject  of  the 
defendant  carrying  on  business  in  Fore  Street,  and  the  imme- 
diate vicinity,  as  a  cheesemonger.    He  then  states,  ''  he  positively 
objected  to  any  clause  being  inserted  in  the  award  which  could 
have  the  effect  of  preventing  him  carrying  on  the  business  of  a 
cheesemonger  either  in  Fore  Street,  or  in  the  neighbourhood 
t  5  E.  E.  at  p.  253  (6  Yes.  184). 
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Habbibon  thereof."  But  that  was  not  to  the  point.  Did  he  give  the 
Gabdneb.  parties  any  reason  to  believe  he  would  not  carry  on  the  trade 
in  Fore  Street,  or  its  neighbourhood  ?  That  was  the  material 
point  as  to  which  he  should  have  answered.  As  to  this,  he  says, 
that  "  to  the  best  of  his  recollection  and  belief,  he  never  pledged 
himself,  or  gave  the  said  complainant,  or  the  said  James  Millar, 
or  Thomas  Harris,  such  or  any  assurance  as  in  the  said  Bill  in 
that  behalf  alleged."  It  is  very  extraordinary  that  in  this  part 
•21  i>  1  of  the  answer  he  can  only  speak  but  *to  his  belief  on  so  impor- 
tant a  particular,  as  to  which  his  attention  had  been  so  strongly 
drawn.  It  is  true,  that  in  a  subsequent  part  of  his  first  answer, 
"he  denies  he  ever  contracted,  or  agreed,  or  promised  he  would 
not  set  up  business  again  in  Fore  Street,  or  its  vicinity,  as  a 
cheesemonger."  The  answer  does  not,  I  think,  when  the  whole 
of  it  is  considered,  amount  to  that  clear  denial,  in  opposition  to 
the  testimony  of  the  witness,  which  Lord  Eldon  requires,  to 
render  the  evidence  of  one  witness  of  no  avail. 

Taking,  however,  both  the  answers  of  the  defendant  to  be  a 
clear  denial  of  the  facts  sworn  to  by  the  witness,  let  us  then 
consider  what  is  the  effect  of  the  sale  of  the  "good-will"  of  the 
shop,  which  it  was  clear  was  valued  at  1,000Z.  What  is  the 
"good- will"  of  a  retail  shop  in  a  populous  neighbourhood? 
"  Good- will "  is  defined  by  Lord  Eldon  to  be  "  the  probability 
that  the  old  customers  will  resort  to  the  old  place."  f  A  person, 
not  a  lawyer,  would  not  imagine  that  when  the  good-will  and 
trade  of  a  retail  shop  were  sold,  the  vendor  might  the  next  day 
set  up  a  shop  within  a  few  doors,  and  draw  off  all  the  customers. 
The  good-will  of  such  a  shop,  in  good  faith  and  honest  under- 
standing, must  mean,  all  the  benefit  of  the  trade,  and  not  merely 
a  benefit  of  which  the  vendor  might  the  next  day  deprive  the 
vendee.  The  authorities,  however,  are  strong  to  show  that  the 
sale  of  a  good- will,  does  not  import  restraint,  and  that  a  person 
selling  the  good- will  of  a  business,  for  however  large  a  considera- 
tion, is  not  prevented  setting  up  the  trade.     In  Shackle  v.  Baker ^  I 

t  Cruttwell  y.  Lye^  11   £.  £.  98  position  that  no  coyenant   agamst 

(17  Yes.  335,  346).  competition  is  implied  in  the  sale  of 

X  14  Yes.  468.    [That  case  did  not  a  good-will  was  there  ftjumw^ed  as 

decide  anything  as  appears  from  the  unquestionable  law.— O.  A.  S.] 
statement   here    giyen.     The    pro- 
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it  was  held  that  the  sale  of  a  good- will  leaves  the  vendor  at  liberty     Habbison, 
to  *set  up  the  same  trade  in  any  other  situation.    But  here,  the     gam^neb. 
trade  is  carried  on  in  the  same  situation.    That  case  is  some-      r  9220  ] 
what  similar  to  the  present.    There,  upon  an  agreement  to  sell 
the  good-will  of  the  trade,  the  plaintiff  proposed  that  a  covenant 
should  be  entered  into,  that  the  defendant  and  his  wife  should 
not  carry  on,  or  use,  or  permit  any  other  person  to  carry  on  or 
use  the  trade  in  Middlesex,  London,  or  Westminster ;  but  that 
covenant  was  objected  to  by  the  defendant  as  an  impeachment 
of  his  honour,  and  was  waived  upon  the  undertaking  of  the  defen- 
dant and  his  wife  not  so  to  use  the  trade.    Afterwards  the  sister, 
at  the  instance  of  the  defendant  and  his  wife,  set  up  the  trade 
in  the  neighbourhood,  and  took  some  of  the  customers  of  the 
plaintiff.    The  defendant  brought  his  action  at  law  for  the  money 
agreed  to  be  given  for  the  good-will.     The  plaintiffs  thereupon 
filed  their  bill  for  an  injunction  to  stay  the  proceedings  at  law, 
and  on  the  filing  of  the  bill,  moved  for  an  injunction,  but  the 
Chancellob  refused  it,  giving  the  plaintiff  leave  to  move  again 
when  the  answer  was  put  in ;   observing,  "  Considering    the 
covenant  which  this  plaintiff  proposed  to  have,  as  having  been 
kept  out  by  bad  faith,  yet  if  I  now  enjoin  before  answer,  or  any 
default  of  appearance,  I  must  give  the  same  effect  to  the  agree- 
ment as  I  should  give  at  the  hearing,  if  the   covenant  had 
been  contained  in  it,  upon  the  ground  of  fraud."     In  Cruttwell 
V.  Lye,\  Lord  Eldon  says,  "with  regard  to  conduct,  a  man 
might  stand  by  and  give  encouragement,  generating  a  confidence 
that  he  would  not  engage  in  such  a  trade,  inducing  others  to 
involve  themselves  ;  on  the  ground  of  which  conduct  this  Court 
might  interpose." 

The  ground  on  which  I  decide  this  case,  is,  upon  the  good  [  221  ] 
faith  and  understanding  when  this  money  was  awarded  to  the 
defendant  for  the  good-will,  that  he  would  not  carry  on  the 
trade  in  Fore  Street,  or  its  vicinity,  which  good  faith  and  under- 
standing was  the  occasion  that  the  award  was  silent  on  the 
subject.     It  is  clear  such  an  understanding  did  exist. 

It  is  positively  proved  by  Harris,  that  before  the  award  was 
signed,  and  when  all  the  parties  were  present,  the  plaintiff,  the 
t  11  E.  E.  98  (17  Ves.  335). 
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Habbison  defendant,  and  the  other  arbitrator,  that  Harris  made  this 
Oasd'nbb.  declaration,  ''  Now  mind  it  is  miderstood  that  Mr.  Gardner 
(the  defendant),  is  not  to  set  up  or  carry  on  the  business  of  a 
cheesemonger  within  a  few  doors,  or  near  the  said  premises,  so 
as  to  injure  the  plaintiff;  "  to  which  no  reply  was  made.  If  the 
defendant  intended  to  reserve  a  liberty  to  carry  on  the  trade  near 
the  premises,  why  did  he  not  object  to  this  declaration  by  Harris  ? 
The  evidence  of  both  the  witnesses,  Harris  and  Millar,  proves 
that  such  was  the  understanding  of  all  the  parties.  The  declara- 
tion of  Harris,  and  the  silence  of  the  defendant,  when  it  was 
made,  is  not  denied  by  the  answer. 

It  is  said  this  is  a  novel  bill,  it  being  to  carry  an  award  into 
execution,  with  an  addition  by  parol  evidence.  It  is  not  so.  It 
is  a  bill  for  an  injunction  on  the  ground  of  fraud,  by  receiving 
500Z.  for  not  doing,  what  he  afterwards  does  do ;  and  resembles 
the  case  put  in  the  argument,  of  a  testator  intending  to  give  a 
legacy,  which  the  residuary  legatee  says  is  unnecessary,  as  he 
will  pay  it.  When  in  such  case  a  bill  is  filed  for  the  money  so 
intended  to  have  been  given  as  a  legacy,  it  is  not  a  bill  to  carry 
[  *222  ]  the  will  *into  execution  with  an  addition  furnished  by  parol 
evidence,  but  it  is  a  relief  sought  in  respect  of  the  fraud  upon 
the  intended  legatee. 

Suppose  there  was  no  dispute  as  to  the  facts  stated  in  the 
bill,  but  that  they  were  admitted,  it  is  clear  the  Court  would 
relieve.  Then,  how  is  the  fact?  The  answer  says,  there  was 
no  such  agreement  not  to  trade,  but  that  is  clearly  contradicted 
by  the  witnesses.  Suppose  only  the  evidence  of  one  witness, 
Harris,  could  be  read,  still,  under  the  circumstances,  more  credit 
I  think  is  to  be  given  to  his  testimony  than  to  the  contradiction 
of  it  in  the  answer ;  all  the  circumstances  afford  strong  grounds 
for  believing  his  testimony.  I  must  believe  what  Harris  says. 
The  defendant  is  interested ;  the  witness  is  disinterested  and 
impartial,  with  nothing  to  bias  him.  It  never  could  have  been, 
the  intention  that  the  plaintiff  should  pay  500Z.  for  nothing. 
The  arbitrators  had  no  idea  that  the  defendant  was  to  be  allowed 
to  carry  on  the  trade  in  Fore  Street.  Their  award  was  made 
upon  an  understanding  that  it  should  not  be  so  carried  on.  The 
defendant's  memory  must  be  impaired,  or  affected  by  his  interest « 
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If  it  were  left  to  a  jury  to  decide  which  was  most  entitled  to 
credit,  the  witness  Harris,  or  the  defendant's  answer,  no  jury,  I 
think,  woold  decide  in  favour  of  the  latter. 

In  a  case,  however,  of  so  much  importance  to  the  parties,  I 
will  not  preclude  the  defendant  from  having  an  issue,  if  he 
chooses.  An  issue  has  been  directed  in  some  cases  where  an 
answer  is  opposed  to  the  testimony  of  a  single  witness ;  but  the 
defendant  must  take  the  issue  at  the  peril  of  costs.  The  issue 
must  be,  Whether  at  or  before  the  time  of  the  award,  it  was  or 
was  not  *proniised,  or  agreed,  or  understood,  that  the  defendant 
should  not  carry  on  the  trade  in  Fore  Street,  or  its  vicinity  ? 

Mr.  Hart  : 

We  will  take  a  day  or  two,  if  your  Honor  pleases,  to  consider 
whether  we  shall  take  an  issue. 


habbison 

V, 

Gabdnsb. 


[  •223  ] 


Ex  Paste  GELLEK  and  HOOTSCHEK  In  Ee   SILL 
AND  WATSOKt 

(2Maddock,  262— 267.) 

A  creditor  haying  joint  property  of  bankrupts  in  pledge,  and  selling 
the  same,  after  the  bankruptcy,  may  notwithstanding  prove  the 
remainder  of  his  debt,  under  the  separate  estates  of  the  bankrupts,  if 
there  is  no  other  joint  property. 

On  or  previous  to  11th  March,  1809,  the  bankrupts,  Sill  and 
Watson,  entered  into  an  agreement  with  W.  P.  Hutchinson,  to 
purchase,  on  their  joint  account,  125  casks  of  Mariagalante 
coffee,  which  coffee,  when  purchased,  was  to  be  placed  in  the 
hands  of  some  foreign  merchant,  to  be  exported  for  sale,  on  the 
account  of  Hutchinson  and  the  bankrupts.  It  was  farther 
agreed,  that  an  advance  of  money  should  be  obtained  from 
such  foreign  merchant,  on  the  credit  of  the  coffee,  to  assist  in 
providing  for  the  payment  of  the  same ;  and  that  the  bankrupts 
should  have  the  sole  management  of  the  business  respecting 
the  purchase  and  shipment  of  the  coffee,  and  the  payment  for 
the  same. 

Watson,  on  the  said  11th  March,  1809,  accordingly  purchased 

f  Inre  BudfjeU,  '94,  2  Ch.  557,  8  E.  Aug.  211. 


1817. 
Aug.  16. 

Plumkb, 
V..0. 

[262] 
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Ex  parte      on  behalf  of  himself,  and  Sill  and  Hutchinson,  of  Greaves  &  Co., 
Gelleb 
in  re       One  hundred  and  twenty-five  casks  of  coflFee,  for  8,026Z.  6«.  which 

sum  was  agreed  to  be  *paid  by  the  acceptance  of  Sill  and  Watson, 

^  *^^^  ^      at  four  months. 

On  the  8rd  April,  1809,  Sill  applied,  on  behalf  of  himself,  and 
Watson  and  Hutchinson,  to  the  petitioners,  foreign  merchants, 
to  ship  the  co£fee  to  Malta,  and  sell  the  same,  by  their  agents 
there,  for  and  on  the  account  and  risk  of  Sill,  Watson,  and 
Hutchinson;  and  requested  the  petitioners  to  advance  a  sum 
of  money  on  the  credit  of  the  coflFee,  to  assist  him  to  meet  the 
acceptance  Sill  and  Watson  had  given  to  Greaves  &  Co. ;  and 
he  also  requested  them  to  pay  the  freight  of  the  coffee  to  Malta, 
and  other  charges  attending  the  exportation  and  sale  of  the 
coflfee,  and  of  remitting  and  importing  the  proceeds  to  England; 
and  in  consideration  of  doing  so,  he  proposed  and  agreed,  that 
the  petitioners  should  receive  a  certain  commission  on  the  net 
proceeds  of  the  sale  abroad,  and  on  the  sale  of  the  goods  re- 
mitted home. 

In  pursuance  of  this  agreement,  125  casks  of  coflFee  were  de- 
livered to  the  petitioners;  and  on  the  7th  April,  1809,  they 
gave  to  Sill  and  Watson  a  bill  of  exchange  for  the  sum  oi 
2,150Z.  on  the  credit  of  the  coflfee,  which  bill  was  afterwards 
paid. 

In  May  following,  the  petitioners  shipped  the  coflfee  to  Malta, 
consigned  to  their  correspondents  there,  and  paid  the  insurance 
thereon,  and  other  charges  attending  the  shipping,  which 
amounted  to  about  9801.  lis,  9d. 

The  coflfee  arrived  at  Malta,  and  was  sold  for  other  goods ; 
but  arriving  when  the  market  was  bad,  a  considerable  loss  was 
incurred, 
[  264  ]  The  petitioners'  correspondents  paid  the  freight   and  other 

charges,  which  amounted  to  639Z.  18«.  lid.  British  money,  and 
remitted  the  rest  of  the  proceeds  of  the  coflfee  to  the  petitioners, 
in  bills  of  exchange  and  valonia. 

The  valonia  arrived  at  Liverpool,  and  was  delivered  to  the 
petitioners,  who  paid  the  freight.  Insurance,  and  other  charges, 
amounting  to  2,3i6l.  8a.  Gd.  or  thereabouts. 

On  the  settlement  of   accounts  respecting  the   transaction 
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relative  to  the  coffee,  there  was  a  balance  of  1,174Z.  16«.  6d.  due      Ex  parte 
from  the  bankrupts  and  Hutchinson.  Si^re  ^ 

On  the  29th   October,   1810,  a  commission  issued  against        ^i^^- 
Hatchinson,  upon  which  he  was  found  a  bankrupt. 

On  the  6th  November,  1810,  a  commission  issued  against 
Sill  and  Watson,  under  which  they  also  were  declared 
bankrupts. 

The  Commissioners  acting  under  the  commission  against 
Hutchinson,  having  refused  to  permit  the  petitioners  to  prove 
their  debt  of  1,1742.  158.  8d.  under  his  commission,  they 
petitioned  the  Lobd  Chancellob  for  leave  to  prove  the  same; 
and  on  the  hearing  of  the  petition,  5th  August,  1812,  they 
were  declared  entitled  to  prove  the  same ;  and  the  petitioners 
accordingly  proved  their  debt,  and  received  two  dividends, 
amoonting  together  to  572Z.  lis.  2d.  leaving  a  balance  of 
602/.  1<.  6d.  due  to  the  petitioners. 

The  petition  stated  the  foregoing  circumstances ;  and  farther,  [  265  ] 
that  there  were  not  any  joint  effects  of  the  bankrupts  Hutchinson, 
Sill,  and  Watson,  to  be  divided  under  either  of  the  commissions  of 
bankrupt ;  and  that  the  petitioners  had  applied  to  prove  under 
the  commision  against  Sill  and  Watson,  the  sum  of  602Z.  la.  6d, 
and  to  have  a  dividend  out  of  both  of  their  separate  estates, 
pari  pctssuy  with  the  other  separate  creditors ;  but  such  proof 
was  not  allowed.  The  prayer  of  the  petition  was,  to  be  allowed 
to  prove  the  debt  under  the  commission  against  Sill  and  Watson, 
against  their  separate  estates. 

An  affidavit  of  the  petitioner  Geller,  verified  the  facts  stated 
in  the  petition. 

On  the  part  of  the  assignees  of  Sill  and  Watson,  an  affidavit 
was  filed,  from  which  it  appeared,  that  at  the  periods  of  the 
bankruptcy  of  Hutchinson,  and  of  Sill  and  Watson,  the  peti- 
tioners had  in  their  possession  a  large  quantity  of  valonia 
unsold,  which  was  the  joint  property  of  Sill,  Watson,  and 
Hutchinson,  received  by  the  petitioners  in  barter  for  84  casks 
of  coffee,  part  of  the  125  casks,  which  valonia  was  sold  after 
the  bankruptcy  of  Hutchinson,  and  the  larger  part  thereof  after 
the  bankruptcy  of  Sill  and  Watson,  and  the  proceeds  appUed 
in  reduction  of  the  petitioners'  debt.    It  appeared  also  that  the 
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Ex  parte     petitioners,  in  return  for  the  125  casks  of  coffee,  received  bills 
f^  ^        from  Malta,  which  the  deponent  swore,  he  believed  did  not 
Sill.       become  dae,  nor  were  paid,  until  some  months  after  the  bank- 
ruptcies of  Hutchinson,  Sill  and  Watson. 

Mr.  Bell  and  Mr.  Montagu,  in  support  of  the  petition  : 

[  266  ]  The  property  in  the  hands  of  the  petitioners  at  the  time  of 

the  bankruptcy  was  a  pledge ;  and  it  was  determined,  in  Ex  parte 
HiU,\  that  having  joint  property  in  hand  as  a  lien,  does  not 
prevent  the  party  proving  against  the  separate  estate.  *'  Joint 
effects,"  says  Lord  Elbon,  in  that  case,  *'  means  such  as  are 
under  the  administration  of  assignees  to  distribute ;  not  as  in 
this  case,  where  the  only  joint  effects  are  those  pledged  to  the 
petitioner  for  more  than  the  amount."  It  is  not  pretended 
there  was  any  other  joint  property.  The  Lobd  Chancellor 
allowed  the  proof  against  Hutchinson's  separate  estate,  who 
stood  in  precisely  the  same  circumstances  as  Sill  and  Watson. 
These  petitioners  are  clearly  entitled  to  prove. 

Mr.  Agar,  and  Mr  Rose,  contra : 

It  is  clear  there  were  joint  effects  outstanding  at  the  time  of 
these  bankruptcies ;  and  it  is  settled,  that  where  there  are  joint 
effects,  however  small,  the  creditor  cannot  come  upon  the 
separate  estate.  In  the  case  cited,  it  does  not  appear  whether 
the  rum  was  sold  before  or  after  the  bankruptcy.  If  before,  the 
creditor  might  undoubtedly  prove. 

A  creditor  having  a  pledge,  cannot,  after  the  bankruptcy,  sell 
it,  without  first  applying  to  the  commissioners,  who  will  superin- 
tend the  sale.    *    *    ♦ 

Mr.  Bell,  in  reply  : 
L  267  ]  It  never  was  determined,  nor  ever  will  be,  that  a  creditor 

selling  his  pledge,  without  applying  to  the  conoimissioners,  is  not 
entitled  to  prove  his  debt.  It  cannot  be  supposed  they  would 
sell  the  valonia  at  an  under  value.  It  was  their  interest  to  get 
their  debt  reduced  as  much  as  possible.    In  the  case  of  Ex  parte 

t  In  a  note  to  WilliM  v.  Pringle,  2  Bos.  &  P.  N.  E.  p.  191. 
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HiUy  the  nun  must  have  been  sold  after  the  bankruptcy, 
question  could  have  arisen  if  it  had  been  sold  before. 

The  Vicb-Chancellob  : 

The  proof  was  directed  by  the  Lord  Ghancbllob  under 
Hutchinson's  commission ;  and  if  allowed  in  that  case,  it  must 
be  admitted  in  this ;  for  the  question  is  the  same  in  this  case  as 
in  that.  Ex  parte  Hill  is  a  clear  decision,  that  a  pledge  of  joint 
property  does  not  prevent  proof  upon  the  separate  estates  of  the 
bankrupts,  if  there  is  no  other  joint  property.  The  selling  of 
the  pledge,  without  applying  to  the  commissioners,  does  not 
destroy  the  right  to  prove.  If  any  fraud,  it  might  be  made  the 
subject  of  inquiry ;  but  no  fraud  in  the  sale  is  proved,  or  sug- 
gested. 

The  petition  must  be  granted. 


No       Ex  parte 
Oblleb 
in  re 
Sill. 


FARTHING  v.  ALLEN.f 

(2  Maddock,  310—314.) 

Estates  derised  in  trust  to  sell,  and  the  produce  together  with  the 
personal  estate,  the  trustees  were  directed  to  pay  and  divide  unto  and 
between  testator's  son,  J.  A.  and  his  daughter,  A.  S.,  wife  of  B.  S.,  in 
equal  moieties,  share  and  share  alike,  the  share  of  the  daughter  to  be 
for  her  sole  use ;  and  in  case  of  the  death  of  either  of  them,  leayicg  any 
child  or  children,  to  stand  possessed  of  the  moiety  so  given  to  J.  A.  and 
A.  S.,  to  and  for  the  use  and  benefit  of  such  child  and  children  when 
they  should  attain  twenty-one,  equally  to  be  divided  between  them,  if 
more  than  one ;  and  if  only  one,  &c. ;  and  until  they  attain  twenty-one, 
the  money  to  be  invested  in  the  funds,  and  interest  applied  for  main- 
tenance ;  and  if  either  J.  A.  and  A.  S.  should  die  leaving  no  issue,  the 
survivor  to  take  :  Held,  that  J.  A.  and  A.  S.  were  only  tenants  for  life 
of  the  property,  with  such  limitations  over  as  in  the  will  mentioned.  | 

.John  Allen  by  his  will,  duly  executed  to  pass  real  estate, 
9th  June,  1810,  amongst  other  bequests,  devised  to  his  executors, 
J.  H.  Farthing  and  James  Allen  (a  defendant  under  the  name  of 
James  Allen  Farthing,  he  having  added  the  name  of  Farthing 

t   The  reporter  has    mislaid  his      o  Ch,  244,  251  ;  O'Mahoneyy.Burd^tt 


notes  of  the  argument  and  judgment 
in  this  case,  but  thought  the  case 
and  decree  would  be  acceptable  to 
the  prof ession. 
I  Bower*  v.  Bowers  (1870)  L.  R. 


(1874)  L.  E.  7  H.  L.  388. 

In  Clark  v.  Henry  (1870)  L.  R. 
11  Eq.  222,  225,  231,  Malins,  V.-C, 
followed  these  authorities  with  re- 
luctance. 


1816. 
Nov.  12. 

Plumbb, 
V.-C. 

[SIC 
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Fabthikg    under  a  license  for  that  purpose  after  the  testator's  death),  their 
Allen.      heirs  and  assigns,  ''  all  the  freehold  messuages  or  tenements, 
lands  and  hereditaments,  of  -which  I  shall  be  seised,  possessed 
of,  or  entitled  unto,  at  the  time  of  my  decease ;  upon  trust,  that 
they,  or  the  survivor  of  them,  his  heirs  and  assigns,  shall,  as 
soon  as  conveniently  may  be  after  my  decease,  sell  and  dispose 
of  the  same,  either  by  public  sale  or  private  contract,  for  the 
most  money  that  can  be  obtained,  and  to  pay,  apply,  and  dis- 
pose of  the  monies  to  arise  therefrom,  in  like  manner,  and  upon 
such  and  the  same  trusts,  and  to  and  for  the  use  of  such  persons, 
and  for  the  same  ends,  intents,  and  purposes,  as  are  hereinafter 
mentioned,  expressed,  and    declared,   of   and    concerning  my 
[  'Sii  ]      personal  *estate  and  effects.      I  also  give  and  bequeath  unto 
the  said  J.  H.  Farthing  and  J.  Allen,  their  executors  and  ad- 
ministrators, all  my  money,  &c.,  and  all  other  my  personal 
estate,  of  what  nature  or  kind  soever,  upon  the  trusts,  and  to 
and  for  the  intents  and  purposes  following  (that  is  to  say),  upon 
trust,  to  collect,  get  in,  and  recover  all  such  monies  and  effects 
as  may  be  outstanding  at  my  decease,  as  and  when  the  same 
shall  become  due  and  payable;  and  upon  receipt  or  recovery 
thereof,  then  upon  trust,  as  to  all  such  monies,  estate,  and 
effects  whatsoever,  to  pay  and  divide  the  same  unto  and  between 
my  son  John  Allen,  &c.,  and  my  daughter  Ann  Smith,  wife  of 
Benjamin  Smith,  in  equal  moieties,  share  and  share  alike ;  and 
my  will  and  meaning  is,  that  the  share  or  moiety  so  given  to  my 
daughter  shall  be  for  her  own  sole  use,  &c. ;  and  in  case  of  the 
death  of  either  of  them  the  said  John  Allen  or  Ann  Smith, 
leaving  any  child  or  children,  lawfully  begotten,  him  or  her 
surviving,  then  upon  trust,  that  my  said  trustees,  and  the  sur- 
vivor of  them,  his    executors   or   administrators,  shall    stand 
possessed  of  the  said  moiety,  half  part,  or  share  of  my  said 
estate  and  effects  so  given  and  bequeathed  to  him  or  her  the 
said  John  Allen  and  Ann  Smith  as  aforesaid,  to  and  for  the  use 
and  benefit  of  such  child  or  children,  as  and  when  they  shall 
attain  their  several  age  or  ages  of  twenty-one  years,  equally  to 
be  divided  amongst  them  if  more  than  one ;  and  if  one  only  ^ 
then  to  such  child  wholly,  with  benefit  of  survivorship  in  case 
of  any  of  such  children  (if  more  than  one)  dying  under  such  age 
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of  twenty-one  years ;  and  in  the  meantime,  and  until  such  child  farthing 
or  children  shall  attain  his,  her,  or  their  age  or  ages  of  twenty-  allen. 
one  years,  upon  further  trust,  to  lay  out  and  invest  the  same 
moiety,  half  part,  or  share,  at  interest  in  some  one  of  the  public 
funds  or  Government  securities  *in  Great  Britain,  and  to  pay  t  *^^'^  ] 
and  apply  the  interest,  dividends,  and  proceeds  as  and  when  the 
same  shall  be  received,  for  and  towards  the  maintenance,  edu- 
cation, and  bringing  up  or  putting  out  into  the  world  of  such 
chiJd  or  children,  until  they  shall  attain  his  or  their  respective 
ages  of  twenty-one  years  as  aforesaid  ;  and  in  case  of  the  death 
of  either  of  them  the  said  John  Allen  and  Ann  Smith,  leaving 
no  issue  lawfully  begotten,  then,  upon  trust,  as  to  the  moiety, 
half  part,  or  share  of  him  or  her  so  dying,  to  and  for  the  use  and 
benefit  of  the  survivor  of  them  the  said  John  Allen  and  Ann 
Smith,  and  to  pay  the  same  to  him  or  her  accordingly,  and  to 
and  for  no  other  use,  intent,  or  purpose  whatsoever." 

The  testator  died  in  July,  1814.  At  the  time  of  his  death,  the 
plaintiff,  Ann  Smith,  had  two  children,  infants,  the  defendants, 
John  Smith  and  Joseph  Smith,  and  had  another  child,  Anne 
Smith  the  defendant,  born  since  the  death  of  the  testator ;  but 
the  plaintiff  John  Allen  is  a  bachelor,  and  without  any  child. 

Upon  the  testator's  death,  J.  A.  Farthing  alone  proved  the 
will,  and  possessed  the  testator's  personal  estate,  and  sold  his 
real  estates,  and  the  produce  after  the  payment  of  debts,  &c.,  is 
1,338/.  l8.  Sd. 

The  prayer  of  the  bill  was,  that  the  will  might  be  established, 
and  the  trusts  thereof  carried  into  execution  ;  and  that  it  might 
be  declared,  that  the  bequest  to  the  plaintiffs  John  Allen  and 
Ann  Smith  was  an  absolute  bequest,  and  that  they  were  entitled 
to  have  the  said  sum  of  1,338/.  Is.  8d.  paid  over  to  them  in  equal 
moieties,  share  and  share  alike,  to  and  for  their  own  respective 
use  and  benefit,  and  that  the  same  might  *be  paid  over  to  them  [  *313  ] 
accordingly  ;  but  in  case  the  Court  should  be  of  opinion  that  the 
hequ^t  to  the  plaintiffs  was  not  an  absolute  bequest  to  them, 
then  that  the  said  sum  of  1,338/.  U.  8d.  might  be  laid  out  and 
invested  in  the  public  funds,  and  the  interest  and  dividends  paid 
to  the  plaintiffs  in  moieties,  during  their  respective  lives. 
The  defendant,  James  Allen  Farthing,  by  his  answer,  sub- 
B.B. — ^voL.  xvn.  Q 
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mitted,  whether  the  beqnest  to  the  plaintiffs  John  Allen  and  Ann 
Smith  was  or  was  not  an  absolute  bequest  to  them ;  or,  whether 
they  were  entitled  to  the  interest  only  of  the  1,388Z.  Is,  Sd.  for 
their  lives ;  or,  whether  the  defendants  James  Allen  Farthing 
and  John  H.  Farthing  do  not  stand  possessed  of  the  capital  of 
the  said  sum  of  1,8882.  Is.  6d.  as  trustees  to  and  for  the  use  of 
any  child  or  children  which  the  plaintiffs,  or  either  of  them, 
have  or  may  have,  and  which  may  be  living  at  the  time  of  their 
respective  deaths. 

.  The  other  defendants,  both  infants,  answered  by  their 
guardian,  submitting  their  interests  to  the  protection  of  the 
Court. 

By  the  decree  it  was  declared,  ''  that  according  to  the  true 
construction  of  the  will  of  the  testator  John  Allen,  the  plaintiffs 
John  Allen,  and  Ann  Smith  are  tenants  for  life  only  of  their 
respective  shares  of  the  testator's  property,  with  such  limitations 
over  as  in  the  will  mentioned."    *    *    * 


1817. 
Deo.  23. 

1818. 
Jan,  8. 

Plumeb, 
V.-C. 

[410] 


[  *«1  ] 


COPIS  AND  Others  v.  MIDDLETON  and  OTHERS.t 

(2  Maddock,  410—434.) 

A  purchase  for  a  valuable  oonBideratioii  (the  adequacy  of  which  was 
disputed)  by  a  nephew,  from  his  uncle,  who  (unknown  to  the  nephew) 
was  insolvent,  and  died  soon  after  the  purchase.  Held,  not  to  be 
impeachable  by  creditors  of  the  uncle  xmder  13  El.  c.  5,  and  that  a 
mortgagee  of  the  purchaser  ought  to  have  been  a  party  to  the  suit. 

This  was  a  creditor's  bill,  and,  in  substance,  stated,  that  John 
Enott  and  William  Enott  were  indebted,  by  specialty  and  simple 
contract,  to  the  plaintiffs : — That  Wm.  Knott  died  22nd  July, 
1786,  seised  of  various  freehold  and  copyhold  estates,  and  by 
will  devised  some  of  them  to  his  son  John  Knott,  chargeable 
with  the  payment  of  his  debts ;  and  other  of  his  real  estates  he 
devised  to  his  son  Thomas  Knott,  for  life,  with  remainder  to  his 
children ;  and  after  several  legacies  gave  the  remainder  of  his  per- 
sonal estate  to  his  son  John  Knott,  and  appointed  him  his  executor : 
— That  John  Knott  proved  the  will  and  took  possession  of  the  *real 


t  Golden  v.  GiUam  (1881)  20  Ch.  D. 
389,  51  L.  J.  Oh.  154,  503 ;  Btdler  v. 


Bidler  (1882)  22  Ch.  B.  74,  52  L.  J. 
Ch.  343,  48  L.  T.  396. 
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estates  devised  to  him,  and  sold  part  of  them,  and  also  possessed  copib 
the  whole  of  the  testator's  personal  estates : — That  he  became  middlkton. 
insolvent,  and  previous  to  his  death,  "  he,  in  a  clandestine 
manner,  sold  and  conveyed  to  his  nephew,  the  defendant  John 
Knott,  part  of  the  devised  premises,  called  Stoney  Farm,  &c.  for 
2,00(M.  which  he  applied  to  his  own  use,  but  that  the  premises  were 
worth  a  great  deal  more  money ;  and  that  said  sale  was  fraudu- 
lent as  against  the  creditors  of  John  Enott,  and  ought  to  be  set 
aside  and  made  void :  " — That  Thomas  Knott  took  possession 
of  the  estates  devised  to  him  for  life,  with  remainder  to  his 
children,  and  is  still  in  possession,  and  has  three  children,  three 
of  the  defendants: — That  John  Enott  died,  and  by  his  will 
devised  such  of  the  real  estates  devised  to  him,  as  were  unsold, 
and  also  other  of  his  real  estates : — That  some  of  the  real  estates 
were  devised  to  his  brother  Thomas  Enott,  subject  to  the  pay- 
ment of  his  debts ;  and  that  he  gave  to  him  the  residue  of  his 
personal  estate,  and  appointed  him  executor  of  his  wiU : — That 
Thomas  Enott  renounced  the  executorship,  and  letters  of  adminis- 
tration, with  the  will  annexed,  were  taken  out  by  Middleton, 
Wilier  and  Gruggin,  three  other  of  the  defendants: — That 
William  t  Enott  entered  into  possession  of  the  estates  devised  to 
him : — ^That  Gruggin,  one  of  the  defendants,  since  the  death  of 
John  Enott,  administered  to  Wm.  Enott.  The  prayer  of  the 
bill  was,  that  the  wills  of  Wilham  and  John  Enott  might  be 
established,  and  for  an  accoimt  by  their  representatives ;  and  that 
the  real  estates  of  the  testator's,  charged  with  the  payment  of 
debts  remaining  unsold,  might  be  decreed  to  be  sold ;  and  if  that 
should  not  be  sufficient,  then  that  all,  or  a  competent  part  of  the 
testator's  oliher  estates,  might  be  applied  in  satisfaction  of  the 
debts ;  and  that  the  conveyance  made  by  the  testator  John 
Enott,  to  his  ^nephew,  the  defendant  John  Enott,  of  part  of  said  [  *'^12  ] 
ievjsei  estate,  might  be  set  aside ;  and  that  there  might  be  a 
re-sale  of  that  estate,  and  an  account  of  the  estates  of  William 
Knott  sold  by  John  Enott,  &c. 

[The  pleadings,  facts,  and  evidence  are  sufficiently  stated  in 
the  judgment :] 

(t  ?  Thomas  Knott). 

Q2 
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CopiB  -Mr.  Bek  and  Mr,  Wingfield,  for  the  plaintiffs  : 

V 

MiDDLETON  This  is  the  case  of  a  man  indebted,  selling  an  estate  a  month 
[  420  ]  -before  his  death,  at  a  great  under-value,  to  his  nephew  and  heir- 
at-law.  These  facts  are  sufficient  to  shew  that  the  sale  is  fraudu- 
lent, as  against  creditors.  Where  creditors  are  not  concerned, 
persons  may  part  with  their  property  as  they  please ;  but  such  a 
conveyance  as  this  is  void  as  to  creditors,  who  may  set  aside 
contracts,  which  the  party  himself  could  not.  The  13  Eliz.  c.  5, 
invalidates  such  a  conveyance  as  this :  [They  cited  Heathcote  v. 
Paigno7i,\  Heme  v.  Meeres^l  Partridge  v.  Gopp,^  and  Matlmcs  v. 
Feaver.W] 

[  421  ]  Mr.  WethereU  and  Mr.  Blake^  for  the  defendant  Knott : 

There  is  no  instance  of  setting  aside  a  purchase,  on  the  mere 
circumstance  of  its  being  a  disadvantageous  bargain,  unless  the 
price  given  be  so  grossly  incommensurate  with  the  real  value, 
as  to  evidence  a  fraud ;  and  if  a  purchase  is  sought  to  be  set 
aside  under  the  stat.  of  Eliz.  as  a  fraud  against  creditors,  a 
fraudulent  intention  must  be  shewn.  [They  cited  Bassett  v. 
Noseworihy,^  Banvick  v.  TFbod,tt  Stevens  v.  OliveyH  Walker  w 
Burroughs, ^^  and  Bullocks.  Sadler, '^ii] 

[  423  ]       The  Vice-Chancellor  : 

This  is  a  bill  by  creditors,  calling  for  an  account  of  real  and 
personal  estate,  and  seeking  to  set  aside  a  sale  to  the  defendant 
John  Knott,  for  fraud,  as  between  the  vendor,  John  Knott 
deceased,  and  the  vendee,  the  defendant  John  Knott.  The  bill 
was  filed  so  long  ago  as  1793,  the  sale  being  twenty-five  years 
ago.  I  have  carefully  looked  into  all  the  pleadings, — ^the 
evidence, —  the  decree, —  the  Master's  report, —  and  all  the 
circumstances  of  the  case.  The  first  question  to  be  considered, 
is,  whether  this  bill  has  brought  all  the  necessary  parties  before 

t  2  Br.  C.  C.  167.  U  Finch,  102. 

X  1  Vem.  465,  S.  C.  mentioned  in         +t  1  Atk.   260,  S.  C,   Bidgway, 

note  to  Heathcote  v.  Paignon,  2  Br.  260. 
C.  C.  176,  177.  XX  2  Br.  C.  G.  90. 

§  Ambler,  596.  §§  1  Atk.  93. 

II  1  R.  R.  39  (1  Cox,  279).  ||||  Ambl.  764. 
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the  Court.     According  to  the  answer  of  the  defendant  John        copis 
Knott,  it  appears,  that  he  mortgaged  the  estate,  the  purchase  of   mjodlbtok. 
which,  this  bill  seeks  to  set  aside,  to  Dr.  Sanden,  for  2,000i.^ 
which  mortgage  remains  undischarged  ;  and  that  the  title  deeds  of 
the  estate  are  in  the  hands  of  Dr.  Sanden.    Dr.  Sanden  *then  is      [  **'^*  ] 
greatly  interested  in  supporting  the  title  of  his  mortgagor,  the 
defendant  John  Knott.    All  the  title  deeds  are  in  his  custody. 
It  does  not  appear  whether  they  were  produced  or  proved  on  the 
hearmg  of  the  cause.     Sanden  ought  to  have  been  made  a  party- 
It  was  necessary  to  see  the  title  deeds,  in  order  to  decide  the 
point  between  the  parties. 

Supposing,  however,  all  proper  parties  are  before  the  Court, 
the  next  question  is,  whether  this  bill  contains  proper  charges. 
The  vendor  nor  the  vendee  complain  of  the  contract,  but  only 
these  creditors  ;  and  the  only  mode  in  which  they  can  invalidate 
the  contract,  is  upon  the  stat,  of  the  18th  of  Eliz.  c.  5. 

Is  this  then  a  case  within  that  statute  ?  What  is  it  that  is 
charged  and  put  in  issue  in  this  case  ?  The  bill  stating  certain 
facts,  charges,  that  John  Knott  deceased,  after  the  decease  of  his 
father,  publicly  advertised  for  sale  the  estate.  Great  Broad  Leaze, 
part  of  the  estate  devised  to  him  by  his  father ;  and  that  the 
same  was  sold  to  a  bond  fide  purchaser.  That  sale  is  not  im- 
peached, but  the  plaintiffs  call  for  an  account  of  the  proceeds. 
That  estate  was  not  sold  by  public  sale,  since  only  3,600Z.  being 
bid,  it  was  not  then  sold,  but  was  afterwards  sold  by  private 
contract  for  4,O00Z.  John  Knott  deceased,  had  reason  therefore 
to  conclude,  that  he  could  sell  more  advantageously  by  private 
contract,  than  by  pubUc  sale.  He  afterwards,  in  1792,  sells 
Stoney  Farm  to  the  defendant.  The  bill  states  it  was  sold, 
''  in  a  clandestine  manner,  for  2,000Z.,  which  he  applied  to  his 
own  use ;  but  that  the  premises  were  worth  a  great  deal  more 
money;  and  that  said  sale  was  fraudulent,  as  against  the 
creditors  of  the  said  John  Knott,  and  ought  to  be  set  aside." 
The  plaintiffs  therefore  *rely  upon  relationship,  insolvency,  and  [  *^25  ] 
madequacy  of  price,  as  grounds  upon  which  they  seek  to  set 
aside  the  contract.  It  does  not  appear  that  John  Knott,  the 
vendor,  expected  his  death  when  he  sold  the  estate,  and  though 
in  fact  he  did  die  soon  after  the  sale,  it  does  not  appear  how  he 
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C0PI8       died,  whether  by  accident,  or  otherwise.    The  bill  is  loosely 
ifiDDi^TON.  drawn.    If  the  fact  were,  that  the  sale  was  made  in  contempla- 
tion of  a  speedy  dissolution,  that  fact  should  have  been  charged 
in  the  bill.    It  is  then  said  he  was  his  nephew.    Is  there  any 
fraud  in  selling  to  a  nephew? — He  might  sell  to  him.    If  on 
account  of  his  relationship,  he  sold  it  for  less  than  he  would 
have  done  to  another,  it  might  be  material ;  but  if  he  treated 
with  him  as  he  would  have  done  with  a  stranger,  the  contract  is 
valid.    Where  the  deed  states,  as  in  many  cases,  the  considera- 
tion to  be  love  and  affection,  that  is  material;  but  it  is  not 
charged  or  put  in  issue,  that  the  circumstance  that  the  vendee 
was  his  nephew,  had  any  effect  upon  the  contract.    The  estate 
had  been  let  to  the  father  of  the  nephew,  and  afterwards,  his 
widow  held  it  for  fourteen  years;  and  they  improved  it,  the 
estate  being  dilapidated  when  they  took  it.     The  buildings  and 
mill,  &c.  were  repaired  by  the  father  and  his  wife,  and  on  the 
faith  and  expectation  held  out  that  the  estate  would  finally 
become  theirs.    They  were  disappointed  by  the  wiU,  by  which 
it  was  given  from  them ;  and  it  was  natural  they  should  wish  to 
become  the  purchasers.    The  vendee  was  the  customary  heir  of 
the  vendor,  but  not  his  general  heir.    By  the  will  of  the  vendor, 
the  favourite  object  of  his  bounty  appears  to  have  been   his 
brother,  and  there  is  no  proof  that  the  vendee  was  any  particular 
favourite.    Fraud  cannot  be  imputed,  merely  by  stating  that  a 
man  has  sold  to  his  nephew.    But  then  it  is  said,  the  vendor 
[  •426  ]       *was  insolvent.     There  is  no  charge  that  he  knew  he  was  in- 
solvent, and  that  he  made  the  sale  on  that  account.    A  person 
may  be  insolvent  without  knowing  it.    Was  this  vendor  known 
to  be  in  a  state  of  insolvency  ?    Did  the  nephew  know  it  ?     By 
his  answer  he  swears  he  did  not  know  of  his  insolvency.     The 
will  of  the  vendor,  as  stated  in  the  bill,  was  made  after  the  sale 
to  the  defendant,  and  is  not  like  the  will  of  an  insolvent  person. 
The  bill  states  that  John  Knott,  "  being  well  entitled  to  said 
devised  estates  remaining  unsold  by  him,  and  being  seised   of 
other  real  estates,  and  possessed  of  a  considerable  personal 
property,  duly  made  his  will,  &c."    By  this  will,  made  after  the 
sale,  he  disposes  of  his  real  estates  to  his  brother,  and  makes 
other  dispositions,  as  a  man  of  property  would  do.    But  then  at 
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his  death,  it  seems,  he  was  found  to  be  insolvent.    If  he  was  so,        Copib 
he  kept  it  a  secret,  at  least  it  was  not  known  to  his  nephew.    It  middlbton. 
is  then  said,  the  estate  was  sold  at  a  great  inadequacy  of  price. 
Is  the  mere  selling  an  estate  for  less  than  its  value,  to  be  con- 
sidered as  a  fraud  upon  creditors  ?    That  would  be  an  alarming 
doctrine.    Most  vendors  of  estates  are  indebted,  and  from  neces- 
sity are  often  obliged  to  sell  for  the  most  they  can  get.    If  such 
a  sale  were  void,  as  against  creditors,  a  purchaser  ought  not  only 
to  have  an  abstract  of  the  vendor's  title,  but  an  abstract  of  the 
Fender's  circumstances ;  and  he  must  be  examined  like  a  bank- 
rupt.   All  that  is  stated  in  the  bill,  is,  that  the  estate  was  worth 
"a  great  deal  more  money  than  it  was  sold  for."    Can  creditors 
say,  "you  sold  by  private  contract,  but  if  you  had  sold  by  a 
public  sale  you  might  have  got  more  ;  and  therefore  the  sale  as 
to  us  is  void."     That  cannot  be  a  ground  for  setting  aside  a 
contract.    It  cannot  be  allowed  to  creditors,  *especially  after  a      [  *427  ] 
great  lapse  of  time,  to  make  such  an  objection.    Was  it  known 
to  the  vendor  and  vendee,  that  the  estate  was  worth  considerably 
more  than  it  sold  for  ? — The  bill  has  no  such  charge,  but  merely 
states,  that  the  property  ''  was  worth  a  great  deal  more  than  it 
sold  for."     Suppose  he  had  sold  it  by  public  auction,  it  might 
still  have  been  bought  for  less  than  its  value.    Merely  selling  an 
estate  for  less  than  its  value,  can  never  of  itself  be  considered  as 
a  fraad,  though,  under  some  circumstances,  it  may  be  considered 
as  evidence  of  fraud.     There  is  the  evidence  of  land  surveyors, 
as  to  the  value  of  the  estate  when  sold,  shewing,  that  the  estate 
was  worth  much  more  than  it  sold  for ;  but  everybody  knows 
how  easy  it  is  to  obtain  such  exaggerated  valuations.     These 
then  are  the  circumstances  under  which  it  is  sought  to  set  aside 
this  sale,  upon  the  13th  of  Eliz.  c.  5.     The  preamble  of  that 
Act  is,  "  For  the  avoiding  and  abolishing  of  feigned,  covinous  and 
fraudulent  feoffments,  &c.,  as  well  of  lands  and  tenements,  as  of 
goods  and  chattels,  &c.  devised  and  contrived  of  maUce,  fraud, 
coTin,  collusion  or  guile,  to  the  end,  purpose  and  intent  to  delay, 
hinder  or  defraud  creditors  and  others  of  their  just  and  lawful 
actions,  suits,  debts,  &c.  not  only  to  the  let  or  hinderance  of  the 
due  course  and  execution  of  law  and  justice,  but  also  to  the  over- 
throw of  all  true  and  plain  dealing,  bargaining,  and  chevisance 
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C0PI8  between  man  and  man,  without  which,  no  commonwealth  or 
MiDDLBTOK.  civil  socicty  can  be  maintained  or  continued."  A  conveyance 
therefore,  to  be  affected  by  this  Act,  must  be  shewn  to  be 
"feigned,  covinous  and  fraudulent,"  and  made  with  "an  intent 
to  delay,  hinder,  or  defraud  "  creditors.  But  if  this  case  were 
held  to  be  within  the  statute,  it  would  be  "  the  overthrow  of  all 

[  *428  ]       true  and  plain  dealing,  bargaining,  *and  chevisance  between  man 
and  man ; "  for  as  a  purchaser  cannot  know  the  circumstances 
of  the  vendor,  it  would  prevent  "all  dealing,  bargaining,  and 
chevisance  between  man  and  man,"  and  counteract  the  object  of 
the  statute.     The  statute,  in  order  to  prevent  this  inconvenience, 
has,  by  the  sixth  section  provided.  That  the  Act  shall  not  extend 
to  any  conveyance  upon  good  consideration,  and  bond  fide  to  any 
person,  not  having  at  the  time  of  such  conveyance  or  assurance, 
any  manner  of  notice  or  knowledge  of  such  covin,  fraud  or  collu- 
sion.   A  conveyance  therefore  cannot  be  invalidated  by  this  Act, 
if  there  has  been  a  bond  fide  purchaser.     The  bill  states  insol- 
vency,  relationship  and   inadequacy,    but   does   not  expressly 
charge  that  the  defendant  is  not  a  purchaser  for  a  valuable  con- 
sideration.    To  bring  the  case  within  the  statute,  the  purchase 
must  not  have  been  bond  fide  and  without  notice.     This  cause 
went  to  issue,  and  witnesses  were  examined.    What  was  the 
evidence  as  to  the  value  of  the  estate?    The  surveyors  only 
state  their  opinion.     They  state,   that  in  1792,  the  land  was 
worth,  to  rent,  60s.  or  52«.  an  acre ;  that  is  a  pretty  large  rent 
for  land  near  Chichester.     They  say,  the  value  of  the  land  is 
increased  by  irrigation,  occasioned  by  the  overflowing  of   the 
water  used  by  the  mill ;  but  there  is  no  proof  that  the  water 
would  overflow,  if  the  mill  was  properly  used.     They  calculate 
the  value  of  the  land  at  thirty-two  years'  purchase,  but  that  is 
an  extravagant  calculation.      There  is  no  proof  that  the  land 
could  have  been  sold  at  so  many  years  purchase.     Then  the 
mill,  &c.  were  valued  in  the  improved  state  they  were,  without 
any  consideration  of  what  had  been  expended  on  them.     The 
vendee,  it  is  proved,  laid  out  500Z.     They  ought  to  have  been 

[  *429  ]  valued  in  the  condition  they  were  in  when  the  sale  *took  place. 
The  decree  only  directs  an  enquiry  of  expenses  on  the  land 
previous  to  the  sale.    It  turns  out,  on  the  Master's  report,  that 
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the  whole  valuation  of  this  land  proceeded  on  a  mistake,  for  the       Oopis 

fact  appears  to  be,  that  the  vendor  was  only  entitled  to  three-  middlbton. 

fourths  of  this  estate.  There  is  therefore  no  evidence,  what 
three-fourths  of  the  estate  were  worth.  But  then  it  is  said, 
though  the  conveyance  turns  out  to  be  invalid,  as  to  one-fourth 
of  the  estate,  yet  that  is  proof  a  fraud  was  intended ;  since  the 
purchaser,  if  he  intended  to  make  a  bmidjide  purchase,  would 
have  looked  into  the  title,  and  not  doing  so,  evidences  the  fraud 
in  the  transaction.  If  that  were  evidence  of  fraud,  it  should 
have  been  charged  in  the  bill,  and  the  attention  of  the  vendee 
drawn  to  it ;  and  he  might  have  given  a  satisfactory  answer. 
The  facts  which  have  transpired,  have  taken  away  all  the  effect 
which  the  evidence  might  have  had,  as  to  value.  If  the  Court 
were  to  proceed,  it  must  be  upon  fresh  evidence,  as  to  the  value 
of  the  estate.  Is  then  the  Court,  at  the  distance  of  twenty-five 
years,  to  direct  the  Master  to  inquire  what  was  the  value  of 
three-fourths  of  this  property  ?  Length  of  time  is  certainly  no 
bar  to  a  fraud,  and  the  delay  in  the  suit  might  have  been  avoided 
hy  the  defendant,  if  he  had  urged  it  on,  but  he  stood  only  on 
the  defensive,  and  it  was  the  duty  of  the  creditors  to  accelerate 
the  suit.  I  think  I  should  not  do  right,  after  such  a  lapse  of 
time,  to  direct  an  inquiry  before  the  Master.  It  is  diflBcult  to 
say  what  was  the  object  of  the  decree  in  1796.  The  inquiries 
directed  are  not  easily  to  be  explained.  It  is  said,  that  whatever 
the  result  of  the  inquiries,  directed  to  be  made  before  the  Master, 
were,  the  sale  was  void ;  but  would  the  Court  have  made  such  a 
decree,  if  in  all  events,  the  sale  was  to  be  considered  as  void  ? — 

It  has   been  much  pressed  as  an  abstract  point,  that  an       [  430  ] 
insolvent  person  selling  to  a  relation  for  an  inadequate  price,  is 
a  fraud,  and  that  the  conveyance  is  in  aU  such  cases  void,  under 
the  stat,  of  the  13th  Eliz.  c.  5. 

I  have  already  observed  somewhat  on  that  point.  The  stat. 
13th  Eliz.  c.  5,  was  made  in  favour  of  creditors,  the  stat.  of  the 
*27  Ehz.  c.  4,t  in  favour  of  purchasers.  Under  both  statutes  the 
owner  of  lands  has  a  qualified,  not  an  absolute  right.  He  may 
sell,  but  he  cannot  give;  he  must,  according  to  a  common 
proverb,  **  be  just  before  he  is  generous."  A  volunteer  for  a 
t  [Modified  by  the  Yoluntary  Conveyances  Act,  1893.] 
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CopiB  meritorious  consideration,  for  love  and  affection,  is  not  sufficient. 
MiDDLETOK.  The  expression,  "  good  consideration,"  in  the  statute,  means  a 
valuable  consideration,  t  as  money,  marriage,  &c.  To  constitute 
fraud,  as  against  creditors,  it  is  sufficient  to  prove  that  the  gift 
was  voluntary.^  The  statute  does  not  deprive  a  man  of  the 
power  of  selling  his  estate,  or  doing  what  he  pleases  with  the 
purchase  money.  It  was  the  creditors'  fault  that  they  did  not 
proceed  against  their  debtor.  If  on  the  one  hand  there  is  a  fair 
sale,  out  and  out,  it  is  vaKd.  In  Upton  v.  Bissett,^  Owen  J.  said 
''  he  was  at  the  making  of  the  statute  of  Eliz.  wherein  special 
care  was  taken  that  there  should  not  be  any  words  which  should 
extend  to  purchasers."  The  difficulty,  in  most  cases,  has  been, 
to  say  what  is  a  sufficient  consideration  within  the  statute.  The 
Court  has  not  been  very  particular  as  to  the  sufficiency  of  the 
consideration,  if  the  contract  was  bond  Jide.W  In  Stephens  v. 
Olive,^  it  was  held,  a  deed  of  separation,  in  which  the  trustees 
[  *43i  ]  indemnified  the  husband  against  the  wife's  *future  debts,  was  a 
valuable  consideration,  and  took  the  case  out  of  the  statute.  It 
was  uncertain  what  the  debts,  if  any,  would  amount  to,  but  still 
it  was  considered  as  a  sufficient  consideration  to  answer  the 
words  of  the  statute. 

In  King  v.  Brewer ^  cited  in  the  note  to  Stephens  v.  OZir«,t+  the 
same  doctrine  was  acted  upon.  In  those  cases  the  Court  thought 
the  mere  liability  of  the  trustees  to  pay  the  future  debts  of  the 
wife,  was  a  valuable  consideration. 

In  Doe  V.  Rouikdge^  1 1  there  was  a  gross  fraud.  Lord  Mansfield 
says,  "  The  consideration  of  200Z.,  which  is  to  support  it  as  a 
deed  for  a  valuable  consideration,  compared  with  the  real  value 
of  2,000/.,  shews  it  to  have  been  no  purchase  at  all,  but  a  gift. 
It  was  a  gross  fraud."  Mr.  J.  Aston,  an  excellent  lawyer,  says, 
in  that  case,  "  A  great  deal  has  been  said  upon  the  construction 
of  the  statute  27  Eliz.  c.  4,  whether  there  should  be  a  full  as 
well  as  a  bond  fide  consideration.   It  has  been  said,  that  a  bond  fide 

t  See  Twyne'a  case,  3  Rep.  81  b.  §  Cro.  Eliz.  444. 

X  /.«.,    unless    the   circumstances  ||  Vide  Nunn  v.  Wihmort^  o  R. 

rebut  any  imputation  of  fraud  as  in  434  (8  T.  B.  521). 
Ex  parte  Mercer  (1886)  17  Q,  B.  Div.  f  2  Br.  C.  0.  90. 

290,  55  L.  J.  Q.  B.  558,  54  L.  T.  ft  2  Br.  C.  0.  p.  93,  in  note. 

720.— 0.  A.  S.  XX  Cowp.  705. 
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consideration  is  not  sufficient — but  it  is  ;  and  the  consideration        Copis 
need  not  be  full ;  for  a  mortgage  is  a  good  consideration,  though   middleton. 
never  a  full  one." 

In  Mathews  v.  Feaver,i  the  Masteb  op  the  Eolls  says,  "  If 
the  conveyance  had  been  made  without  any  consideration,  it 
would  certainly  have  been  void  under  the  statute ;  and  I  am  of 
the  same  opinion  where  the  consideration  is  entirely  inadequate." 
In  that  case,  the  *inadequacy  was  excessive,  and  the  conveyance  '•  ■' 
held  to  be  fraudulent. 

In  Jones  v.  Marshal  the  Lord  Chancellor  thought  the 
adequacy  of  the  consideration  ought  not  to  be  nicely  scrutinized. 
In  Basset  v.  Nosworthy,%  the  Lord  Chancellor  says,  "  Li 
purchases,  the  question  is  not  whether  the  consideration  be 
adequate,  but  whether  'tis  valuable,  for  if  it  be  such  a  considera- 
tion as  will  make  the  defendant  a  purchaser  within  the  statute 
of  Eliz.  and  bring  him  within  the  protection  of  that  law,  he 
onght  not  to  be  impeached  in  equity." 

In  Heme  v.  Meeres\\  there  was  great  under-value,  and  young 
Cos  was  outlawed  and  had  absconded.  Only  between  three  and 
four  years'  purchase  for  the  estate  was  given,  and  the  purchaser 
was  a  trustee  of  the  estate,  and  knew  of  the  outlawry  and  ab- 
sconding, and  purchased  at  that  under-value,  pendente  lite. 
That  case,  therefore,  is  no  authority  in  favour  of  the  plaintiff. 

Mere  inadequacy  of  price  to  invalidate  a  contract,  must,  per 
<e,  be  80  excessive,  as  to  be  demonstrative  of  fraud.  In  Griffith 
V.  Spratley,^  a  sailor  indebted,  contracted  with  a  broker  for  an 
annuity  for  a  very  inadequate  consideration;  and  Chief  Baron 
Eyre  expresses,  with  great  ability,  his  view  of  the  effect  of 
inadequacy  of  price.  He  says,  "The  case  has  been  much  *rested  t  **33  ] 
upon  this,  that  the  satisfaction  received  is  so  grossly  inade- 
qnate  to  the  real  value,  that  it  is  impossible  to  resist  the 
bference  of  fraud  which  arises  on  that  inadequacy;  or,  if 
possible,  to  make  inadequacy  of  consideration  of  itself  a  distinct 
principle  of  relief  in  equity ;  but  I  know  of  no  such  principle. 
The  common  law  knows  no  such.     The  consideration,  more  or 

t  1  E.  R.  39  (1  Cox,  p.  278).  ||  1  Vem.  465. 

X  Forr.  W,  S.  C,  M.  S.  II  1   Cox,  383,  and  see  Collier  v. 

§  Pinch,  102.  Br<yw7ie,  1  R.  R.  70  (1  Cox,  428). 
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Copis  less,  supports  the  contract.  Common  sense  knows  no  sach 
MiDDLETON.  principle.  The  value  of  a  thing  is  what  it  will  produce,  and 
admits  of  no  precise  standard.  It  must  be  in  its  nature 
fluctuating,  and  will  depend  upon  ten  thousand  different  cir- 
cumstances. One  man  in  the  disposal  of  his  property  may  sell 
it  for  less  than  another  would  ;  he  may  sell  it  under  a  pressure 
of  circumstances,  which  may  induce  him  to  sell  it  at  a  particular 
time.  Now,  if  courts  of  equity  are  to  unravel  all  these  trans- 
actions, they  would  throw  every  thing  into  confusion,  and  set 
afloat  all  the  contracts  of  mankind.  Therefore,  I  never  can 
agree  that  inadequacy  of  consideration  is  in  itself  a  principle 
upon  which  a  party  may  be  released  from  a  contract  which  he 
has  wittingly  and  wilUngly  entered  into.  It  may  indeed  be  a 
strong  evidence  of  fraud  where  the  transaction  is  such  as  to 
be  inconsistent  with  the  sober  manner  of  a  man's  conducting 
his  affiairs." 

Lord  Eldon,  also,  the  greatest  Judge  in  this  country,  says, 
in  Coles  v.  Trecothick,\  *'  Unless  the  inadequacy  of  price  is  such 
as  shocks  the  conscience,  and  amounts  in  itself  to  conclusive  and 
decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance."  In 
Underhill  v.  H(mvood,l  he  reiterates  the  same  doctrine. 
[  434  ]  On  these  grounds,  I  am  of  opinion  the  plaintiffs  have  not 

made  out  a  case  to  set  aside  this  contract,  which  was  executed 
so  long  ago.  This  would  be  my  opinion  if  there  were  all  the 
necessary  parties  to  this  suit,  which  there  are  not. 

Bill  dismissedy  tvithout  costs, 
t  7  E.  R.  167  (9  VeB.  234,  246).  X  10  Ves.  210. 
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DUNKLEY  AND  Another  v.   SCRIBNOR  and             i815. 
Another.j  

(2  Maddock,  443—446.)  Plumeb, 


Sequestration  of  copyhold  property. 

Order  to  let  a  house  and  land  in  possession  of  sequestrator,  on  a 
contempt  for  not  paying  money  into  Court. 


[443] 


By  an  order,  dated  the  22nd  July,  1806,  the  defendant  William 
Scribnor  was  directed  to  pay  the  sum  of  188Z.  Ss.  4:d.  into  the 
bank  with  the  privity  of  the  Accountant-General,  on  the  credit  of 
the  cause,  without  prejudice  to  any  question  in  this  cause,  with 
the  usual  directions. 

By  an  order,  dated  the  20th  December,  1814,  it  appearing  that 
an  attachment  having  issued  against  the  defendant  William 
Scribnor  for  non-payment  of  188i.  8«.  4d.  pursuant  to  an  order 
directed  to  the  Sheriff  of  Hertfordshire  ;  and  by  the  return  of  the 
Sheriff,  that  he  was  a  prisoner  in  his  custody :  it  was  ordered 
that  an  Habeas  corpus  cum  causis  should  issue,  directed  to  the 
Baid  Sheriff,  at  the  return  thereof  to  bring  the  defendant 
William  Scribnor  to  the  bar  of  the  Court  to  answer  his  said 
contempt,  &c. 

By  another  order,  dated  the  14th  January,  1815,  it  was 
ordered  that,  the  said  defendant  should  be  committed  to  his 
Majesty's  prison  of  the  Fleet,  and  there  remain  until  the  said 
defendant  should  pay  the  said  sum  pursuant  to  the  said  order, 
and  clear  his  contempt,  &c. 

By  another  order,  dated  20th  January,  1815,  it  was  ordered,  [  444  ] 
that  a  commission  of  sequestration  should  issue,  directed  to 
certain  commissioners  to  be  therein  named,  to  sequester  the  said 
defendant  William  Scribnor's  personal  estate,  and  the  rents, 
issues  and  profits  of  his  real  estate,  until  he  should  pay  the  said 
sum  of  138/.  8s.  4d.  into  the  bank,  pursuant  to  the  said  order  of 
the  22nd  day  of  July,  1806,  &c. 

In  pursuance  of  this  order,  a  commission  of  sequestration 
issued,  and  the  defendant's  property  was  sequestered.  The 
defendant,  as  the  plaintiff  swore,  continued  in  prison,  and  refused 

t  Exrelatume. 
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DiTNKLET    to  sell  01  mortgage  his  house  and  land,  and  would  do  nothing 
ScRiBNOB.    but  what  the  law  obliged  him  to  do. 

On  the  24th  May,  1815,  a  motion  was  made  by  the  plaintiffs 
that  the  commissioners  might  be  at  Uberty  to  sell  the  personal 
property  belonging  to  the  defendant,  and  the  crops  on  West  Field 
(particularized  in  the  notice  of  motion) :  an  order  was  made 
for  the  commissioners  to  sell  the  personal  property  and  the 
crops,  t 

On  the  21st  July,  1815,  it  was  moved,  that  the  commissioners 
under  the  sequestration  might  be  at  liberty  to  let  an  uninhabited 
copyhold  messuage  or  tenement,  with  its  appurtenances ;  and  also 
a  certain  field,  commonly  called  West  Field;   all  which  said 
premises  belonged  to  the  said  defendant,  and  were  situate  at 
Flamstead  in  the  county  of  Herts,  and  now  in  their  possession, 
[  *445  ]      to  William  Garner  of  Flamstead  aforesaid,  farmer,  *at  a  rent  of 
fourteen  pounds  per  annum,  the  said  William  Garner  being  ready 
and  willing  to  pay  such  rent  for  the  same  to  the  said  com- 
missioners, by  half  yearly  payments,  or  at  such  other  time  as  the 
Court  should  direct ;  and  being  also  ready  and  willing  to  sign 
an  undertaking,  as  the  Court  should  direct,  to  deliver  up  the 
possession  of  the  said  premises  whensoever  the  said  defendant 
William  Scribnor  should  pay  the  sum  of  1S81.  8«.  4d.  into  the 
bank,  with  the  privity  of  the  Accountant-General,  on  the  credit 
of  this  cause  (which  by  the  order  of  the  22nd  day  of  July,  1806, 
he  was  directed  to  do),  or  at  such  other  time  as  the  Court  should 
direct ;  and  that  the  commissioners,  or  any  two  of  them,  might 
also  be  at  liberty  to  pay  the  rents  and  profits  of  the  said  premises 
into  the  bank  with  the  privity  of  the  Accountant-CJeneral,  in 
trust  in  this  cause ;  and  that  the  money  so  to  be  paid  into  the 
bank,  as  and  when  the  same  should  amount  to  a  competent  scun, 
might  be  by  the  said  Accountant-General  laid  out  in  the  pur- 
chase of  bank  Three  per  Cent.  Annuities  in  trust  in  this  cause  ; 
and  that  the  interest  and  dividends  to  arise  on  such  bank 
annuities    when    purchased,    and    all    accumulations    thereof, 
might  in  like  manner  be  laid  out  in  the  purchase  of    like 
bank  annuities. 

This  application  was  supported  by  an  affidavit  of  two  of  the 
t  See  CavU  y.  Smithy  3  Br.  C.  C.  362. 


voL.xm]     1815.    CH.    2  MADDOCK,  445—446. 


239 


commissionerSy  stating  their  knowledge  of  the  premises,  and  that 
the  proposed  rent  was  as  much  as  the  house  and  lands  were 
worth  to  be  let  to  a  yearly  tenant,  and  was  as  great  a  rent  as 
could  be  obtained.  William  Gamer  also,  the  proposed  tenant, 
swore,  he  was  willing  to  pay  the  rent  of  14Z.  a  year,  which  was 
as  much  as  the  house  and  land  could  be  let  for ;  and  that  in  case 
the  Coart  permitted  him  to  become  tenant,  *he  was  ready  and 
willing  to  sign  an  undertaking  to  cultivate  the  land  in  an 
husbandlike  manner,  and  according  to  the  usual  course  of 
husbandry  in  the  neighbourhood,  and  to  do  any  other  act  the 
Court  might  think  proper  for  him  to  do  during  such  time  as  he 
should  continue  in  possession. 

The  clerk  in  Court  for  the  defendant  William  Scribnor  was 
served  with  the  notice  of  the  motion,  and  also  the  defendant  in 
person. 

Mr.  Wyatt,  in  support  of  the  motion,  admitted  there  was  no 
case  exactly  in  point. 

The  Yice-Chancellob  made  the  order  as  prayed. 


DUVKLET 

V. 
SCBIBKOB. 


[  *446  ] 


Ex  PAETE  EOGERS.t 

(2  Maddock,  449—456.) 
Children  held  to  be  entitled  to  a  legacy  by  implication. 

The  petition  stated  that,  George  Dudley,  Esq.  by  his  will, 
12th  July,  1774,  amongst  other  bequests,  gave  and  bequeathed  to 
Mary  Dudley  Rogers,  to  George  Rogers,  to  Francis  Rogers,  to 
John  Rogers,  Jun.  and  to  Hester  Hudson  Rogers,  sons  and 
daughters  of  his  nephew  and  niece  John  and  Hannah  Rogers,  to 


t  Note, — ^The  decision  in  this  case 
probably  goes  farther  than  wonld 
now  be  followed.  It  would  have 
been  more  consistent  with  the  early 
part  of  the  judgment  and  with  the 
general  role  which  strictly  limits  the 
operation  of  a  clause  in  qualification 
of  a  previouB  absolute  gift,  if  the 


V.-C.  had  held  that  the  children 
took  as  next  of  kin  of  their  mother, 
whose  legacy  was  not  clearly  cut 
down  to  a  life  interest  in  the  event 
which  happened.  And  see  Neighbour 
V.  Thurlowy  28  Bea.  33 ;  Bowling  v. 
Dowling  (1866)  L.  R.  1  Oh.  612,  615, 
15  L.  T.  (N.  S.)  152.-0.  A.  S. 


1816. 

Jfaroh  29. 

April  3. 

Plumeb, 
V.-C. 

[449] 
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Ex  parte  each  of  them  l,000i.,  payable  in  three  months  after  his  decease 
Rogers.  ^^  ^^^j^  ^j  them  as  should  then  be  of  age,  and  as  to  those  under 
age,  the  money  to  be  paid  at  the  same  time  for  their  use  to  their 
father  and  mother,  and  to  the  survivor  of  them,  until  they  should 
attain  the  age  of  twenty-one  years ;  and  the  said  testator,  as  to 
all  the  rest  and  residue  of  the  estate,  of  what  nature  or  kind 
soever,  which  he  was  then  or  at  the  time  of  his  decease  should  or 
might  be  possessed  of,  interested  in,  or  entitled  to,  he  gave, 
devised  and  bequeathed  the  same  to  said  John  and  Thomas 
[  *450  ]  Misenor,  their  executors  and  administrators,  *upon  trust  to  lay 
out  and  invest  the  same  in  the  public  funds,  and  to  pay  the 
interest  to  defendant  J.  Eogers  during  the  life  of  his  wife, 
defendant  Hannah  Eogers,  and  to  her  only  if  she  should  survive 
him,  subject  to  deduction  from  the  principal  for  the  mainten- 
ance, education  and  advancement  of  the  children  of  said  John 
and  Hannah  Rogers;  and  after  the  decease  of  said  Hannah 
Eogers,  to  pay  and  apply  the  same  to  and  amongst  all  and  every 
the  child  and  children  of  said  Hannah  Eogers  who  should  be 
then  living,  and  to  be  paid  at  his  or  her  age  of  twenty-one  years ; 
and  if  but  one  child  be  living  at  the  time  of  the  decease  of  said 
Hannah  Eogers,  then  to  such  only  child;  and  of  his  will 
appointed  John  Misenor,  Thomas  Misenor,  and  John  Eogers, 
executors. 

By  a  codicil,  18th  August,  1775,  the  testator  thus  expressed 
himself :  "  Whereas,  by  my  last  will  and  testament  before 
mentioned,  I  have  bequeathed  to  my  niece  Mary  Dudley  Rogers, 
of  Mile  End,  1,000Z.,  but  she  having  since  indiscreetly  married, 
I  mean  to  withdraw  that  legacy  out  of  her  power  to  dispose  of  it, 
or  out  of  the  power  of  her  husband  to  do  so ;  and  therefore  I 
order  and  direct  that  my  executors  do  secure  to  her,  my  said 
niece,  the  annual  interest  of  the  said  1,000Z.  independently  of 
her  said  husband,  by  placing  out  that  said  sum  in  the  public 
funds  or  government  securities,  in  trust  for  her  my  said  niece, 
she  to  enjoy  the  interest  or  dividends  during  her  natural  life; 
and  at  her  decease,  without  child  or  children,  the  principal  sum,. 
with  all  interest  due  thereon,  to  go  and  be  divided  between  such 
of  her  sisters  as  may  be  living  at  the  time  of  her  decease,  share 
and  share  equally  alike." 
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The  testator  died  in  December,  1777.  B»  l»^ 

BOOBBS. 


[451] 
[452] 


Hannah  Rogers  died  on  the  17th  April,  1801,  leaving  the 
petitioner  John  Eogers,  the  said  M.  D.  Strover,  and  Hester 
Hudson  Chambers  the  wife  of  William  Chambers,  her  only 

children  her  surviving. 

♦  *  *  *  ♦ 

John  Strover  died  on  the  27th  October,  1815,  leaving  the  said 
M.  D.  Strover  him  surviving,  having  by  will  bequeathed  the 
whole  of  his  property  to  her,  and  appointed  the  said  M.  D. 
Strover  his  sole  executrix.  M.  D.  Strover  died  on  the 
12th  November,  1815,  intestate,  before  she  had  proved  the 
will  of  said  J.  Strover. 

5f .  D.  Strover  left  only  two  children  and  next  of  kin  her  sur- 
viving, namely,  Samuel  Eogers  Strover  and  Hester  Dann  the 
wife  of  Hugh  Hardy. 

Since  the  death  of  said  M.  D.  Strover,  letters  of  administration 
of  her  estate  and  effects,  and  also  of  the  estate  and  effects  of 
said  John  Strover,  were  granted  to  petitioners.  [The  petition 
sought  payment  of  M.  D.  Strover's  legacy  which  had  been  paid 
into  Court :] 

Mr,  BeameSy  for  the  petition  :     *     *     *  r  453  1 

Mr.  Roupell,  for  the  residuary  legatees  ;     *    *    * 

(The  cases  cited  are  referred  to  in  the  judgment.) 

Tab  Vicb-Chancbllor  :  ApHi  3. 

The  bequest,  as  it  stood  in  the  will,  was  free  from  doubt ;  the 
difficulty  in  this  case  arises  from  the  codicil. 

The  object  of  the  codicil  was  not  to  deprive  his  niece  Mary 
Dudley  Rogers  of  the  legacy  left  to  her  by  the  will,  but  only  that 
the  annual  interest  of  the  1,000Z.  should  be  secured  to  her  during 
her  life,  independent  of  her  husband.  The  codicil  says,  ''  I  have 
bequeathed  to  my  niece  Mary  Dudley  Rogers,  of,  &c.  1,000Z., 
but  she  having  since  indiscreetly  married,  I  mean  to  withdraw 
the  legacy  out  of  her  power  to  dispose  of  it,  or  out  of  the  power 
of  her  husband  to  do  so ;  and  therefore  I  order  and  direct  that 

R.B. — ^voii.  xvn.  R 
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Ex  pATte  my  executors  do  secure  to  her  my  said  niece  the  annual  interest 
BooBM.  Qf  ^jj^  gg^-^  1,000Z.,  independent  of  her  said  husband,  by  ♦placing 
*•  ^^^  J  out  that  said  sum  in  the  public  funds  or  Government  securities, 
in  trust  for  her  my  said  niece,  she  to  enjoy  the  interest  or 
dividends  during  her  natural  life."  If  the  codicil  had  stopped 
there,  the  question  would  have  been,  whether  she  was  absolutely 
entitled  to  the  legacy,  with  an  interest  independent  of  her  hus- 
band during  her  life,  so  as  to  prevent  the  husband  claiming  it ; 
but  the  codicil  says  further,  *'  and  at  her  decease,  without  child 
or  children,  the  principal  sum,  with  all  interest  due  thereon,  to 
go  and  be  divided  between  such  of  her  sisters  as  may  be  living 
at  the  time  of  her  decease,  share  and  share  equally  alike."  If 
Mary  Dudley  Bogers  had  died  without  children,  the  1,000Z.  would 
have  gone  to  her  sister  Hester  H.  Chambers.  The  codicil  says 
nothing  as  to  the  residue,  or  what  was  to  be  done  with  the  1,0002. 
if  M.  D.  Bogers  had  children.  There  is  only  a  negative  on  her 
taking  any  part  of  it. 

The  1,000Z.  on  the  death  of  M.  D.  Bogers,  must  belong  either — 
Firstly,  to  her  personal  representatives,  which  these  petitioners, 
her  children,  are  ;  or — secondly,  to  the  children  as  such ;  or — 
thirdly,  it  must  fall  in  as  part  of  the  residue.  The  question, 
therefore,  is  between  the  children  and  the  residuary  legatees. 

The  residuary  legatees  cannot  take,  because  the  residue  only, 
after  the  payment  of  this  legacy,  was  given  to  them.    It  could 
not  go  to  Hester  Chambers,  because  she  was  only  to  take   if 
M.  D.  Bogers  died  without  children.    As  the  testator  did  not 
mean  to  give  it  to  the  residuary  legatees,  and  as  he  did  not  mean 
to  die  intestate  as  to  any  part  of  his  property,  to  whom  could  it 
go  but  to  M,  D.  Bogers  or  her  children  ?    Why  mention  children 
[  Hb5  ]      if  he  did  not  mean  them  to  take  ?    The  *existence  of  children 
was  considered  as  material ;  so  much  so,  that  if  there  were  any, 
the  legacy  was  not  to  go  over.    By  necessary  implication,   the 
children  must  be  considered  as  entitled  to  the  1,000{. 

Unless  the  intention  be  manifest,  the  Court  cannot  act ;  and 
though  the  intention  of  the  testator  may  appear  to  the  Judge  to 
be  different  from  what  he  has  said,  yet  the  Court,  as  in  Denri  d. 
Radcliffe  v.  BagshaWy^  must  decide  according  to  the  words    he 

t  3  E.  E.  242  (6  T.  E.  612). 
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has  used;  it  must  not  make  a  will  for  the  testator,  but  only      Ex  parte 
construe  it :  but  there  are  many  cases  in  which,  where  the  be-        o««b8« 
quest  has  been  ambiguously  worded,  the  Court  has  given  effect 
to  a  clear  implied  intent.    As  where,  in  cases  of  real  property, 
an  estate  has  been  devised  to  B.  upon  the  death  of  A. ;  there, 
b;  implication,  a  life  estate  has  been  held  to  pass  to  A.     So  in 
cases  of  personal  property,  the    Court   have  acted  upon  an 
implied  intent,  as  in  Crowder  v-  Clowes,]  and  Wainewright  v. 
W(HnewTight,l  which  were  cited,  and  in  Harman  v.  Dickenson.^ 
In  the  first  of  these  cases,  the  testator  gave  his  niece  1,000Z.  to 
be  paid  immediately  after  his  decease  in  case  she  should  happen 
to  be  then  married,  but  if  not  then  married,  then  to  take  the 
interest  for  her  life,  or  till  she  should  be  married ;  and  if  she 
died  umnarried,  then  the  1,000Z.  to  go  over.     The  testator,  by 
a  codicil  to  his  will,  gave  his  niece  "  the  further  sum  of  2O01.  in 
addition  to  what  I  have  given  her  by  my  within  written  will.** 
She  was  single  at  the  testator's  death,  but  afterwards  married, 
and  she  and  her  husband  claimed  the  200Z.     The  Masteb  of  the 
Bolls  thought  that  by  an  unavoidable  implication,   she  was 
meant  to  have  the  2001.  when  she  married,  *and  directed  the      [  •456  ] 
legacy  to  be  raised.    In  Wainewright  v.  Wainewright,  the  testator 
gave  the  residue  of  his  estate  to  his  executors,  and  directed  that 
the  interest,  not  exceeding  201.  a  year,  should  be  applied  for  the 
Qiaintenance  of  his  great  nephew,  Thomas  Wainewright,  until 
he  should  attain  twenty-one,  with  liberty  to  advance  200Z.  for 
his  benefit  and  advancement  before  twenty-one;   and  if  the 
interest  produce  of  such  surplus  should  not  all  be  laid  out  in  any 
one  year  for  the  maintenance  of  his  great  nephew,  what  so  re- 
mained was  to  be  applied  for  the  benefit  of  his  great  nephew  and 
his  family,  as  the  executors  judged  proper ;  and  in  case  his  great 
nephew  died  before  twenty-one,  then  the  legacy  to  go  over.    The 
great  nephew  attained  twenty-one,  and  the  Master  of  the  Bolls 
held  there  was  a  necessary  implication  that  if  he  attained  twenty- 
one,  he  should  have  the  residue.    In  Harman  v.  Dickenson,  there 
was  a  bequest  to  two  daughters  of  the  testator,  and  if  one  should 
die  without  issue,  then  to  the  surviving  daughter  and  her  issue. 
One  of  the  daughters  married  and  died  leaving  issue,  and  then 
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Ex  parte  the  unmarried  daughter  died ;  and  it  was  held,  that  the  money 
BooBBs.  ^QQJ.  jq  jjj^  issxjLB  of  the  married  daughter,  although  she  did  not 
survive  her  sister.  In  these  cases,  though  there  was  not  in 
words  an  express  gift  to  the  individuals,  yet  the  Court  held  that, 
by  a  necessary  implication,  they  were  entitled.  Applying  the 
principle  of  these  cases  to  the  present,  I  feel  justified  in  saying 
the  children  are  entitled  to  the  legacy.  Declare  the  two  children 
of  M.  D.  Strover  entitled  to  the  legacy  in  moieties ;  one  moiety 
to  be  paid  to  the  petitioner  Hugh  Hardy  and  wife,  the  other 
moiety  to  be  carried  to  the  account  of  Charles  Strover  (now  in 
the  East  Indies),  and  let  Mrs.  Chambers  have  her  costs. 
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BARCLAY  V.   STIRLING  and  Another. 

(5  M.  &  S.  6—14.) 

A  policy  on  freight,  at  and  from  the  ship's  port  of  loading  at  J.  to  her 
port  of  diacharge,  with  leave  to  call  at  intermediate  ports,  beginning 
ihB  adyentore  on  the  goods  from  the  loading,  as  aforesaid,  with  leave  to 
discbarge,  exchange,  and  take  on  board  goods  at  any  port  she  may  call 
at  without  being  deemed  a  deviation,  covers  the  freight  of  goods  loaded 
at  an  intermediate  port.  The  ship  was  cast  ashore  at  an  intermediate 
port,  and  lost  part  of  the  ccurgo.  The  assured  abandoned  to  the  under- 
writera  who  accepted  the  abandonment,  and  adjusted  as  for  a  total  loss* 
Ultimately  the  ship  arrived  at  her  port  of  discharge  earning  freight  on 
goods  shipped  at  the  intermediate  port,  as  well  as  on  the  goods  originally 
hi  ped,  which  were  saved :  Held,  that  the  underwriters  were  entitled 
to  the  whole  freight  after  deduction  of  the  expenses  attendant  on 
procuring  the  freight  on  the  goods  shipped  at  the  intermediate  port. 

Assumpsit  for  money  lent,  money  paid,  and  money  had  and 
received  to  the  use  of  the  plaintiff,  and  upon  an  account  stated. 
Plea,  general  issue,  and  the  defendants  paid  75Z.  into  Court,  upon 
the  count  for  money  had  and  received.  At  the  trial  before  Lord 
Ellenborough,  Ch.  J.  at  the  London  sittings,  after  Trinity  Term, 
there  was  a  verdict  for  the  plaintiffs,  damages  500Z.  subject  to  the 
opinion  of  the  Court  upon  the  following  case  : 

The  defendants  being  owners  of  the  ship  Neptune^  which  was 
loaded  at  Jamaica  in  September,  1814,  with  a  cargo  on  freight 
from  various  shippers,  and  was  bound  to  London,  effected  a 
policy  of  insurance  for  1,2002.  on  the  freight  of  the  said  ship, 
valued  at  4,200Z.  which  policy  the  plaintiff  underwrote  for  500Z. 
The  voyage  described  in  the  policy  was,  "  At  and  from  port  or 
ports  of  loading  in  Jamaica,  to  her  port  or  ports  of  discharge  of 
the  United  Kingdom,  with  leave  to  call  at  all,  any,  or  every  one 
of  the  British  and  foreign  West  Lidia  islands,  to  seek,  join,  and 
exchange  convoy,  beginning  the  adventure  upon  the  goods  from 
the  loading  thereof  aboard  the  said  ship,  as  aforesaid."  And  in  a 
subsequent  part  of  the  policy,  after  the  usual  declaration,  that  it 
should  be  lawful  for  the  ship,  in  that  voyage,  to  *proceed  and       t  *^  ^ 
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Bakclay  sail  to,  and  touch  and  stay  at  any  ports  whatsoever,  the  fol- 
Stiblino.  lowing  words  were  introduced :  — "  And  wheresoever,  with 
leave  to  discharge,  exchange,  and  take  on  board  goods  at  any 
ports  or  places  she  may  call  at,  or  proceed  to,  without  being 
deemed  any  deviation  from,  and  without  prejudice  to  this 
insurance." 

The  ship  sailed  from  Jamaica  on  the  80th  of  October,  1814, 
with  the  said  cargo  ;  and  on  the  8th  of  November,  in  the  course 
of  her  voyage,  got  on  shore  off  the  island  of  Cuba.    There  she 
remained  till  the  18th  of  December,  during  which  time  part  of 
the  cargo  was  saved,  but  the  greater  part,  consisting  of  sugar, 
was  washed  away  and  lost.     On  the  20th  of  December,  the  ship 
reached  the  Havannah,  and  having  received  there  such  repairs  as 
were  necessary  to  enable  her  to  proceed  to  England,  took  on 
board  so  much  of  her  cargo  as  had  been  saved,  and  likewise  a 
considerable  quantity  of  fresh  goods  on  freight,  from  the  Havannah 
to  London,  and  sailed  the  latter  end  of  February,  1815.    Intelli- 
gence of  the  disaster  which  had  befallen  the  ship,  was  conveyed 
to  the  defendants  on  the  18th  of  January,  1815,  by  a  letter  dated 
Havannah,   the    28rd    November  preceding,  which  letter  was 
shewn  to  the  plaintiff  and  the  other  underwriters.    This  letter 
stated  ''  that  the  ship  on  her  passage  home,  in  the  convoy  of  the 
Argo  frigate,  had  been  cast  on  shore  on  the  coast  of  Cuba,  in 
heavy  weather,  on  the  night  of  the  8th  of  November,  about  25 
miles  to  leeward  of  the  Havannah.     That  the  captain  on  bis 
arrival  there  had  applied  for  assistance,  and  had  ever  since  been 
employed  in  procuring  coasters  and  men ;  and  that  part  of  the 
cargo  which  it  had  been  possible  to  save,  was  nearly  already 
C  •S  ]        *secured.     That  about  two-thirds  of  the  cargo  would  be  wholly 
lost,  the  water  having  reached  up  to  the  middle  deck  before 
assistance  could  be  procured.     That  there  were  some  hopes  that 
the  vessel  would  be  saved,  but  it  was  precarious,  and  depended 
much  upon  the  weather ;  but  no  exertion  would  be  spared  for 
that  purpose.    In  the  mean  time  the  proceedings  and  vouchers 
went  on  with  the  utmost  regularity,  and  the  defendants  woald  be 
regularly  informed  of  their  progress."     On  receipt  of  this  letter 
the  defendants  abandoned  the  freight,  by  notice  in  writing,  to  the 
plaintiff  and  the  other  underwriters  on  freight,  and  also  abandoned 
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the  ship  to  the  several  underwriters  on  ship,  and  demanded  from      Barclay 
all  a  total  loss.     Most  of  the  underwriters  on  ship  adjusted  a     stiblino. 
total  loss,  but  afterwards  settled  with  the  defendants  by  compro- 
mising to  pay  less  than  lOOZ.  per  cent.,  the  underwriters  giving 
up  to  the  defendants  their  interest  under  the  abandonment.     The 
plamtiff  refusing  to  pay  a  total  loss,  an  action  was  commenced 
against  him  on  the  26th  of  January,  1815,  and  on  the  28th,  after 
process  delivered  to  his  attorney,  the  plaintiff  agreed  to  settle  a 
total  loss,  and  thereupon  signed  an  adjustment  on  the  policy  in 
this  form :  "  Settled  a  total  loss  of  lOOZ.  per  cent.,  payable  in  a 
month."    On  the  16th  of  February,  the  plaintiff  being  informed 
that  the  ship  had  been  gotten  off  the  rocks,  and  was  about  to  be 
repaired  and  sent  to  England,  gave  notice  to  the  broker  not  to 
pay  over  to  the  assured  the  loss  which  he  had  settled,  but  with- 
drew that  notice  on  the  22nd  of  April,  so  soon  as  it  was  known 
that  the  ship  had  arrived  in  the  British  Channel,  and  authorized 
the  broker  to  pay  the  defendants  the   total  loss,  which  was 
accordmgly  *paid.     On  the  3rd  of  May  the  ship  arrived  at  the        [  *^  ] 
port  of  London,  and  having  duly  delivered  her  cargo,  the  defen 
dants  received  freight  for  the  same.    It  was  agreed  that,  as  far 
as  concerned  the  verdict,  the  75Z.  paid  into  Court   should   be 
taken  as  sufficient  to  cover  the  freight  due  for  that  part  of  the 
targo  delivered,  which  was  originally  shipped  at  Jamaica.    And 
the  question  was,  1st,  whether  the  plaintiff  was  entitled  to  a  pro- 
portion of  the  whole  or  to  any  part  of  the  freight  of  the  fresh 
goods  shipped  at  the  Havannah  and  delivered  in  London ;  and  if 
80, 2ndly,  whether  any  deductions  from  the  gross  amount  of  such 
freight  were  to  be  made  in  respect  of  charges  incurred  at  the 
island  of  Cuba. 

Richardson,  for  the  plaintiff,  argued,  that  inasmuch  as  the 
freight  of  the  goods  shipped  at  the  Havannah,  was  covered  by 
the  policy,  the  plaintiff  was  entitled  to  this  freight.  He  said,  it 
vas  clear  from  the  terms  of  the  policy,  that  it  included  freight 
not  only  of  such  goods  as  were  shipped  at  Jamaica,  but  also  of 
all  goods  put  on  board  at  any  of  the  West  India  islands  in  the 
course  of  the  voyage ;  for  the  policy  contained  a  liberty  to  call  at 
Any  such  islands,  and  to  discharge,  exchange,  and  take  on  board 
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Babglat  goods  at  any  place  the  ship  might  call,  without  being  deemed  a 
Btiblikg,  deviation,  &c.  If  then  the  freight  of  such  goods  was  covered  by 
the  policy,  it  followed,  from  the  abandonment,  that  the  plaintiff 
was  entitled  to  such  freight ;  because  the  abandonment  impUes 
a  relinquishment  to  the  abandonee  of  all  the  interest  covered  by 
the  policy.  Therefore,  where  freight  was  earned  after  abandon- 
ment, and  received  by  the  assured  from  the  shippers  of  goods,  it 
[*10]  was  adjudged  that  the  underwriter  on  freight  might  *have 
assumpsit  to  recover  it  from  the  assured.!  And  at  all  events, 
whether  the  plaintiff  be  entitled  to  this  freight  under  the  aban- 
donment or  not,  this  being  a  contract  of  indenmity,  he  is  entitled 
to  have  the  damages  recouped,  2>ro  tanto,  out  of  the  freight  earned 
by  the  defendants  in  the  homeward  voyage.  1  2ndly,  As  to  any 
deductions  from  the  amount  of  this  freight  in  respect  of  charges 
incurred  at  the  Havannah,  it  seems  that  the  expenses  of  the 
voyage,  wages,  &c.,  are  charges  which  belong  to  the  owner  of  the 
ship,  and  are  not,  properly  speaking,  salvage  on  the  freight,  and 
therefore  ought  not  to  fall  upon  the  plaintiff. 

Marryat,  for  the  defendants,  denied  that  the  freight  of  the 
goods  shipped  at  the  Havannah  was  covered  by  the  policy ;  for 
the  policy  is  precise  in  describing  the  adventure  to  be,  "at  and 
from  her  ports  of  loading  in  Jamaica ;  "  and  that  it  shall  begin 
''  from  the  loading  of  the  goods  aboard  as  aforesaid,"  that  is  at 
Jamaica  ;  and  the  leave  given  in  a  subsequent  part  of  the  policy 
to  exchange  and  take  on  board  goods  at  any  places  the  ship 
might  call  at,  was  not  intended  to  alter  the  adventure  before 
described,  but  only  to  excuse  a  deviation.  Therefore,  though  the 
loading  of  goods  at  the  Havannah  shall  not  avoid  the  policy,  by 
reason  of  the  liberty  contained  in  it,  yet  is  it  no  part  of  the  risk 
insured.  If  the  whole  cargo  had  been  loaded  in  the  first  instance 
at  the  Havannah,  there  would  have  been  no  inception  of  the  risk ; 
how  then  does  the  loading  of  a  part  at  Jamaica  alter  the  nature 
of  the  risk,  as  to  that  part  which  was  loaded  at  the  Havannah  ? 
[  *ii  ]  Another  *objection  to  the  plaintiff's  right  to  recover,  is  this,  that 
having  paid  his  money  voluntarily,  and  with  knowledge  of  all 

t  Thompsm  v.  Bowcroft,   4  East,  %  PMer  v.  Stani/orth,   10  B,  R» 
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the  circumstances,  as  upon  a  total  loss,  to  the  assured,  it  is  Babolat 
against  a  known  principle  of  law  to  permit  him  to  recover  it  stiblino. 
back. 

Lord  Ellbnbobough,  Gh.  J. : 

This  is  a  question  between  the  assured  and  the  underwriter  on 
freight,  to  whom  an  abandonment  has  been  made,  whether  the 
underwriter  is  entitled  to  recover  the  freight  earned  subsequently 
to  the  abandonment  and  received  by  the  assured  under  these 
circumstances.  The  freight  was  earned  in  respect  of  goods 
loaded  partly  at  Jamaica,  and  partly,  owing  to  a  mis-adventure 
in  the  voyage,  at  Cuba ;  and  the  whole  has  been  received  by  the 
assured  at  the  ship's  port  of  discharge.  First,  let  us  consider 
the  freight  insured.  The  policy  runs  thus :  "  At  and  from  the 
port  of  loading  in  Jamaica,  to  her  port  of  discharge,  beginning 
the  adventure  from  the  loading  on  board  the  ship  as  aforesaid, 
that  is,  from  the  loading  at  Jamaica,  with  leave  to  call  at  all  and 
every  of  the  West  India  islands."  The  ship  being  driven  on  the 
coast  of  Cuba  by  the  accidents  of  the  voyage,  this  became  a  part 
of  the  voyage.  And  without  considering  it  as  part  of  the  voyage 
in  the  first  instance,  the  liberty  given  to  the  assured  to  touch 
and  take  in  goods  at  Cuba,  incorporates  this  part  of  the  ad- 
venture, by  necessary  construction,  with  the  voyage.  It  is  said, 
this  liberty  does  no  more  than  excuse  a  deviation  ;  but  the  case 
of  Violett  V.  Allnutty\  shews  that  an  intermediate  port  may  be 
included  within  the  policy,  equally  with  the  terminua  a  qiw 
mentioned  in  *it :  and  it  is  very  material  that  it  should  be  so.  [  *12  ] 
This  then  being  freight,  which  the  policy  would  have  covered, 
had  it  remained  at  the  risk  of  the  assured,  is  not  the  assured 
a  trustee  for  the  underwriter  if  he  receive  it  after  abandonment  ? 
All  the  cases  agree  that  he  is,  and  that  he  is  accountable  for  the 
subsequently  received  freight :  he  cannot  have  both  indemnity 
and  freight  also.  Therefore  the  plaintiff  is  entitled  in  this  case, 
deducting  only  such  charges  as  belong  to  the  freight ;  such  as 
the  expenses  of  loading  the  cargo,  and  the  wages  of  the  crew 
during  the  loading,  t 

t  12  E.  E.  676  (3  Taunt.  419). 

I  See  Sharp  v.  OladsUme,  8  fi.  E.  683  (7  East,  24). 
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Babclat     Baylby,  J. : 

V. 

Stirliwo.        The  question  is,  whether  the  plaintiff  is  entitled  to  the  whole, 
or  any  part  of  the  Havannah  freight.     The  first  objection  is, 
that  this  policy  would  only  have  attached  on  the  freight  of  such 
goods  as  were  put  on  board  at  Jamaica,  but  not  elsewhere.    But 
such  a  construction  is  contrary  to  the  true  intent  of  the  policy ; 
for  the  policy  contains  no  words  limiting  it  to  the  goods  to  be 
put  on  board  at  Jamaica.     The  two  termini  were  Jamaica,  and 
the  ship's  port  of  discharge  in  the  United  Kingdom,  with  leave 
to  call  at  any  of  the  West  India  islands ;  and  I  think,  that  any 
freight  earned  between  these  two  termini,  and  within  the  limits 
of  the  leave  specified,  would  have  been  covered  by  the  policy. 
In  a  subsequent  part  of  the  policy,  there  is  leave  given  to  dis- 
charge, exchange,  and  take  on  board  goods  at  any  place  the  ship 
may  call  at :  this  was  not  to  be  deemed  a  deviation.     Then,  if 
the  assured  were  to  have  full  power  to  do  this,  how  comes  it  that 
the  freight  of  the  goods  thus  taken  on  board,  is  not  to  be  included 
[  *^3  ]       in  the  policy  ?    The  underwriter's  *risk  is  not  increased  by  the 
assured's  taking  on  board  one-half  of  the  cargo  at  Jamaica,  and 
the  other  half  at  Cuba,  when  he  might  have  taken  on  board  the 
whole  at  Jamaica ;  on  the  contrary,  the  risk  is  thereby  diminished. 
For  suppose,  in  this  case,  a  loss  to  have  happened  before  the  ship 
was  fully  laden,  the  underwriter  would  have  sustained  a  loss  bat 
upon  half  his  risk.     In  principle  and  good  sense,  there  can  be 
no  reason  why  this  policy,  which  was  intended  to  cover  the 
freight  upon  the  whole  voyage,  should   not   attach  upon  the 
freight  of  goods  loaded  at  an  intermediate  port  in  the  voyage. 
I  therefore  think  that  the  Havannah  freight  was  covered  by  the 
policy.     It  would  be  unjust  to  hold  otherwise.     The  assured 
estimates  the  whole  freight  at  4,200{. :    if  one-half  is  washed 
overboard,  and  a  fresh  half  substituted,  why  should    he    be 
allowed  to  earn  the  freight  of  that  half,  and  put  it  into  his 
pocket  ?    With  respect  to  the  abandonment,  the  import  of  it  is, 
that  the  assured  declares  that  he  does  not  look  to  any  benefit 
from  the  freight  of  the  voyage,  but  is  content  that  the  under- 
writer shall  have  it,  paying  to  the  assured  the  full  100  per  cent. 
And  this  action  is  not  brought  to  recover  back  from  the  assured 
any  part  of  that  money  which  was  paid  him  by  the  underwriter. 
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but  to  recover  that  portion  of  the  freight  which  the  assured  has     Babclay 
received,  after  having  been  paid  the  full  amount  of  his  freight.     Stirling. 
As  to  whether  any  deductions  ought  to  be  made,  I  think  that  the 
charges  incurred  while  the  ship  was  detained  merely  for  the 
purpose  of  getting  repairs,  to  enable  her  to  complete  her  voyage, 
ought  to  be  set  to  the  account  of  loss  on  ship,  for  which  the 
underwriter  on  ship  will  be  liable.    But  as  to  any  charges  in- 
curred while  the  ship  waited  at  Cuba  to  obtain  freight,  *or  for       [  *i*  ] 
the  purpose  of  loading  it  when  obtained,  these  ought,  I  think, 
to  be  deducted. 

HOLBOTD,  J. : 

This  is  a  policy  not  confined  to  freight  on  goods  loaded  at 
Jamaica,  but  is  to  be  extended  to  goods  loaded  during  the 
voyage  from  Jamaica  to  her  ports  of  discharge.  The  leave  to 
call  at  other  ports,  and  load  there,  puts  the  freight  arising  from 
the  goods  loaded  at  the  Havannah,  upon  the  footing  with  the 
former  freight,  and  brings  it  within  the  meaning  of  the  policy. 
I  agree  with  the  Court  on  the  other  point. 

Postea  to  the  plaintiff. 


EUCKER  AND   Others   v.  ANSLEY.  i816. 

(5  M.  &  S.  25—32.)  ^^' 

A  licence  to  C.  and  H.  (who  were  shipbrokers  in  London}  on  behalf  [  25  1 
of  themselves  and  British  or  neutral  merchants,  to  load  and  export  a 
cargo  on  board  the  Bussian  ship  Fortuna  from  London  to  any  port  in 
the  Baltic  not  under  blockade,  was  held  to  protect  Russian  property 
exported  from  this  country  on  a  voyage  to  a  Eussian  port,  Eussia  being 
at  war  with  Great  Britain. 

Assumpsit  upon  a  policy  of  assurance,  dated  18th  July,  1810, 
on  goods  on  board  the  ship  Fortuna ;  the  interest  was  averred  to 
(je  in  P.  B.  Smit  &  Co.,  and  the  loss  by  seizure  and  detention 
of  persons  unknown.  Plea,  non  assumpsit.  At  the  trial  before 
Lord  EUenborough,  Ch.  J.  at  the  London  sittings  after  Easter 
Term,  there  was  a  verdict  for  the  plaintiffs,  damages  800Z., 
subject  to  the  opinion  of  the  Court  upon  the  following  case  : 
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BuoKER  The  policy  was  effected  by  the  plaintiffs,  as  agents  on  account 
A»BLKT.  of  P.  B.  Smit  &  Co.,  on  goods  to  be  thereafter  declared  and 
valued,  which  valuation  was  afterwards  made,  at  and  from 
London  to  Biga,  or  any  port  or  ports,  place  or  places  in  the 
Baltic,  backwards  and  forwards,  and  until  the  goods  were  safely 
delivered  at  the  houses  or  warehouses  of  the  consignee,  &c.,  at 
a  premium  of  25  guineas  per  cent.,  to  return  15Z.  per  cent,  for 
convoy  on  arrival ;  and  it  was  declared  to  be  against  all  risks. 

This  policy  was  effected  under  these  circumstances :  in  July, 
1810,  the  plaintiffs  received  orders  from  the  agent  in  this  country 
of  Smit  &  Co.,  who  were  domiciled  and  carrying  on  trade  at 
Biga,  to  ship  for  their  account  a  cargo  of  goods  for  Biga,  the 
[  ♦26  ]  agent  having  for  this  purpose  chartered  the  ship  Fortuna,  *then 
at  London,  in  the  name  of  the  plaintiffs.  About  the  same  time 
the  plaintiffs  gave  orders  to  Gastendick  and  Hentz,  ship-brokers 
in  London,  to  procure  a  licence  for  the  voyage,  which  Gastendick 
accordingly  applied  for  and  obtained  from  the  British  Govern- 
ment, without  disclosing  in  their  petition  to  the  Lords  in  Council 
that  such  application  was  on  behalf  of  Smit  &  Co. 

The  order  in  Council  was  dated  the  6th  July,  1810,  and  was 
stated  to  be  made  upon  the  petition  of  Castendick  and  Hentz,  on 
behalf  of  themselves  and  British  or  neutral  merchants,  permitting 
them  to  load  and  export  on  board  the  Bussian  ship  ForUma, 
bearing  any  flag  except  the  French,  a  cargo  of  wine,  &c.,  British 
manufactures,  British  and  foreign  colonial  produce,  East  India 
goods,  and  such  goods  as  are  permitted  by  law  to  be  exported, 
except  hemp,  from  London  to  any  port  in  Sweden  or  the  Baltic 
not  under  blockade  ;  and  to  import  direct  from  the  port  of  dis- 
charge, or  to  sail  in  ballast  from  the  said  port  to  any  port  in  the 
Baltic  not  under  blockade,  and  to  import  from  thence  a  cargo  of 
grain,  if  importable,  according  to  the  provisions  of  the  com  laws, 
and  such  goods  as  are  permitted  by  law  to  be  imported  (except 
fish  and  fish  oil)  to  any  port  in  the  United  Kingdom ;  the  master 
to  be  permitted  to  receive  his  freight  and  depart  with  his  vessel 
and  crew  to  any  port  not   blockaded,  notwithstanding  all  tlie 
documents  which  accompany  the  ship  and  cargo  may  represent 
the  same  to  be  destined  to  any  other  neutral  or  hostile  port,  and 
to  whomsoever  such  property  may  appear  to  belong,  &c.     The 
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licence  was  of  *the  same  date,  and  in  pursuance  of  the  order      Ruckeb 
which  was  annexed,  and  pursued  the  terms  of  the  order.  akmIet. 

The  plaintiffs  in  consequence  effected  the  policy  in  question,       ^  ^27  ] 
and  on  the  9th  August  loaded  the  goods  on  board  the  said  ship 
for  account  and  risk  of   Smit  &  Co.,  and  consigned  them  to 
Smit  &  Co.  at  Riga. 

On  the  21st  the  ship  sailed  from  London  with  the  said  licence 
on  her  voyage  to  Biga,  and  in  the  course  of  it  put  into  Memel 
through  distress  of  weather,  where  the  goods  were  seized  and 
condemned. 

The  case  stated,  that  from  the  time  when  the  licence  was 
obtained  and  the  policy  was  effected,  to  the  time  of  commencing 
the  action,  Bussia  and  this  country  were  at  open  war. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover ;  if  so,  the  verdict  to  stand, 
otherwise  a  nonsuit. 

And  this  question  as  to  the  effect  of  the  licence  to  protect  a 
cargo  the  property  of  an  alien  enemy,  the  like  to  which  had  often- 
times before  been  discussed,  was  now  again  argued  by  Toddy  for 
the  plaintiffs,  and  Carr  for  the  defendants. 

For  the  plaintiffs  it  was  urged,  that  this  case  had  been 
aheady  decided  by  HvUman  v.  Whitmore ;+  that  here  the  licence 
was  of  greater  latitude  in  its  language  *than  the  licence  in  that  [  *28  ] 
case ;  for  it  contained  the  words  "  to  whomsoever  the  property 
appears  to  belong ; ''  that  the  case  at  bar  was  not  distinguish- 
able in  principle  from  Robinson  v.  Tauray,t  Hagedom  v.  Beid,§ 
Uspariaha  v.  Noble^W  Flindty.  Scott,f\  Findt  v.  Crokatt,\\  and 
the  Counne  Marianne 4 1 

For  the  defendant  it  was  argued,  that  according  to  the 

principle  laid  down   by  this  Court  in   Mennett  v.  Bonhaniy^ 

Flindt  V.   Crofca«,t+  and  Flindt  v.  Scott, ^  general  words  in  a 

licence  were  to  be  construed  with  reference  to  the  characters  of 

t  16  E.  E.  283  (3  M.  &  S.  337).  15  East,  525). 

J  13  B,  B.  781  (1  M.  &  S.  217,  ft  15  R.  R.  615  (5  Taunt.   674, 

3  Camp.  158).  15  East,  522). 

$  1 IL  &  8.  567.  tt  Edw.  Adm.  R.  346. 

I  12  B.  E.  360  (13  East,  332).  §§  15  East,  477. 
f  15  B.  B.  615    (5  Taunt.  674, 
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RucKER  the  parties  licensed;  and  therefore  if  a  licence  be  to  British 
Anbley.  merchants  and  others,  and  a  fortiori  if  it  be  only  to  British  or 
neutral  merchants,  it  shall  not  be  extended  to  alien  enemies. 
And  this  priaciple  was  not  doubted  at  the  time  when  the  cases 
above  mentioned  were  reversed  in  the  Exchequer  Chamber ;  but 
the  reason  for  their  reversal  was,  that  they  fell  within  the 
decision  of  Usparicha  v.  Noble.  The  same  principle  has  been 
recognized  both  by  the  courts  of  common  and  civil  law,  in  the 
following  cases,  viz.:  The  Hoffnung,}  CoBmopolite^l  Vriend^ 
schap,^  Jonge  JohanneSyW  Jonge  Kla88inaS\  Twee  Gebroeders^H 
NicolinCfll  Minerva,^^  Henrietta,\\\\  Hagedom  v.  Bctzett,^^ 
Hagedom  v.  JBeH.t+t 

Lord  Ellbnborouqh,  Ch.  J. : 

These  licences,  and  their  effect,  have  been  long  and  repeatedly  a 
matter  of  controversy,  and  have  received  different  iaterpretations 
[  *29  ]       ^in  the  different  Courts ;    and  even  ia  the  same  Court,  the 
decisions  upon  them  have  not  at  all  times  been  uniform.    And 
I  fear,  that  in  this  Court,  among  others,  we  have  not  in  all 
respects  held  to  the  same  course  of  decision.    This,  however,  I 
take  to  be  now  established,  that  these  licences  ought  to  be  con- 
strued according  to  their  iatention.    The  petition  is  not  set  out 
in  this  case,  but  the  order  is ;  and  in  the  absence  of  the  petition, 
we  must  suppose  that  it  was  in  the  same  form  as  the  order.    The 
question  then  is,  what  was  the  intention  of  the  Crown  in  making 
such  an  order,  in  conformity  with  which  the  licence  was  issued. 
There  is  no  doubt,  that  trading  with  an  enemy  is  illegal ;  but  the 
Crown  may  remit  its  rights  in  whole  or  in  part,  as  it  shall  seem 
fit.    We  are  then  to  consider,  whether,  from  the  nature  of  this 
licence,  the  Crown  could  help  seeing  that  the  adventure  contem- 
plated was  a  hostile  adventure.    The  licence  is  to  a  ship  of   sl 
hostile  country :  it  is  true,  that  it  is  granted  to  British  merchants 
on  behalf  of  themselves  and  other  British  or  neutral  merchaxits, 

t  2  C.  Bob.  162.  xt  Ihid,  364. 

X  4C.  Rob.  8.  §§  lUd.  375. 

§  lUd.  96.  III!  1  DodB,  168. 

II  Ihid.  263.  f1[  2  M.  &  S.  100. 

f  5  C.  Rob.  297.  ttt  14  R.  R.  497  (1 M.  &  S.  450^ 

ft  Bdw.  95.  ^^ 
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but  it  does  not  disclose  what  the  interest  of  the  persons  licensed  Buoker 
was ;  and  it  turns  out  that  they  were  only  brokers.  The  licence,  anslbt. 
then,  not  being  restrained  to  any  particular  description  of 
interest,  the  question  is,  whether  it  must  not  be  understood  as 
intended  to  legalize  the  adventure.  The  adventure  described  in  it 
is  the  exportation  on  board  a  Russian  ship,  bearing  any  flag  except 
the  French,  of  certain  enumerated  articles,  and  such  goods  as 
are  permitted  by  law  to  be  exported  (to  whomsoever  such  property 
might  appear  to  belong),  from  London,  to  any  port  in  Sweden  or 
the  Baltic,  not  under  blockade.  It  is  evident,  therefore,  that  the 
ship  was  destioed  to  the  very  region  of  hostilities ;  *the  Baltic  t  *30  ] 
being  at  that  time,  with  the  exception  of  a  few  Bussian  ports, 
entirely  hostile.  There  is  no  limitation  as  to  the  ship's  port  of 
discharge,  or  the  port  from  whence  she  should  commence  her 
return  voyage.  It  was  competent  to  her  to  load  a  return  cargo 
direct  from  her  port  of  discharge,  or  to  make  intermediate 
voyages  to  any  other  ports  in  the  Baltic,  for  the  purpose  of  load- 
ing a  cargo  of  grain,  the  importing  of  which  seems  to  have  been 
the  great  object  of  this  licence.  The  licence  being  the  only  thing 
to  mark  out  and  regulate  the  adventure,  both  export  and  import, 
the  question  is,  whether,  seeing  that  it  contains  no  exclusion  of 
any  port  or  place,  or  any  other  restriction  than  that  of  the 
French  flag,  the  licence  does  not  impliedly  authorize  a  voyage 
to  the  ship's  own  ports.  Adverting  to  the  cases  of  Robinson  v. 
Touray,  and  HuUman  v.  Whitmore,  which  were  decided  upon  a 
broader  principle  of  policy  than  some  former  decisions  upon  this 
subject,  we  must,  I  think,  consider  that  the  licensing  of  this 
adventure  to  a  hostile  region,  in  a  hostile  ship,  was  intended  to 
protect  a  hostile  cargo,  the  object  being  to  allow  the  importation 
of  an  article  of  necessity,  even  at  the  expense  of  obtaining  it  in  a 
liostile  port. 

Batley,  J. : 

I  am  of  the  same  opinion.  The  single  question  is,  whether 
tliis  licence  legalized  the  voyage.  Adverting  to  the  words  of  the 
licence,  and  the  object  of  granting  it,  I  cannot  help  thinking  that 
it  contemplated  a  Bussian  risk ;  for  if  it  had  been  intended  to 
pzt)hibit  such   risk,  I    should    expect  to  find  some   words  of 
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BuoKEB     restraint.    The  licence,  it  is  true,  is  to  Gastendick  and  Hentz,  on 
Anblbt.      behalf  of  themselves,  and  British  or  neutral  *merchantB ;  but  it 
[  *3i  ]       is  also  to  load  and  export  on  board  a  Bussian  ship,  with  full 
liberty  to  go  to  a  Bussian  port ;  so  that  it  is  obvious  the  parties 
licensed  might  have  to  deal  with  Bussians.    It  was  suggested  in 
argument,  that  this  licence  might  possibly  have  legalized  the 
importation  of  a  Bussian  cargo  into  this  country ;  but  that  it  was 
different  with  respect  to  the  allowing  a  Bussian  interest  to  export 
from  hence.    I  cannot  see  any  reason  for  the  difference ;  or  why, 
under  this  licence,  British  capital  and  British  risk  should  be 
employed  in  the  outfit,  rather  than  Bussian  capital  and  Bussian 
risk.    The  great  object  of  the  licence  was  to  relieve  the  British 
market  of  those  articles  with  which  it  was  overstocked,  and  to 
supply  a  commodity  of  Bussian  produce,  of  which  this  country- 
stood  in  need.    This  object  was  to  be  attained  as  well  at  the 
hazard  of    Bussian   as   of  British   risk;   and    British  capital 
would  be  employed,  whether  the  cargo  was  loaded  on  British  or 
Bussian  account.    The  British  merchant  would  benefit  by  his 
commission  on  the  export  and  import  cargo ;  and  the  Bussian 
would  be  content  to  bring  his  cargo  to  this  country  provided  he 
was  at  liberty  to  export  one  from  it.     The  language  of  the 
licence  is  '^  to  load  and  export ;  "  it  is  not  said  that  this  must  be 
done  by  the  persons  licensed  on  their  own  account,  it  is  enough 
therefore  that  the  British  merchant  purchases  and  loads  a  cargo 
for  exportation  on  account  of    the  Bussian  merchant.     The 
material  distinction  between  this  case  and  that  of  Hagedom  v. 
Bazettf  is,  that  here  the  licence  points  out  the  ship  as  being  of   a 
hostile  character ;  in  that  case  it  did  not.    On  these  grounds  it 
seems  to  me  that  the  licence  legalized  the  voyage. 

[  82  ]  HOLROYD,  J.  : 

I  think  the  construction  which  the  Court  has  put  upon  this 
licence  is  the  true  one,  whether  we  consider  the  language  or  tlie 
object  of  the  licence.  The  object  was  to  allow  both  exportation 
and  importation  on  board  a  Bussian  ship  ;  the  most  likely  ports 
for  a  vessel  of  this  description  to  be  bound  to,  were  Bussian  poirts  ; 
therefore  we  must  conclude  that  the  Crown  by  permitting  her  to  m> 
to  any  ports  in  the  Baltic,  with  the  exception  of  such  as  were  under 
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blocksule,  must  have  contemplated  the  probabiUty  of  her  gomg  to  Buokkb 
a  port  of  her  own  country.  The  licence  permits  the  persons  licensed  akslby. 
to  export  and  import,  but  does  not  restrain  them  to  a  cargo  of 
their  own  property ;  and  as  the  ship  was  to  be  Russian,  the  pro- 
bability was  that  the  risk  would  be  the  same.  This  being  so,  it 
appears  to  me  that  it  was  the  intention  of  the  licence  to  protect 
this  property,  whether  it  should  be  the  property  of  the  persons 
licensed,  or  of  any  other  persons. 

Judgment  for  plaintiff. 


THOKNTON  v.  ADAMS  and  Others.  isie. 

(5  M.  &  S.  38—40.)  -^yl- 

The  stat.  11  Geo.  IT.  c.  19  (ss.  1,  7),  empowering  landlords  to  follow,  r  38  1 
-within  thirty  days,  goods  fraudulently  and  clandestinely  carried  off  the 
premises,  applies  to  the  goods  of  the  tenant  only,  and  not  to  those  of  a 
fltamger;  wherefore  a  plea  justifying  the  following  goods  off  the 
prBmises,  and  distraining  them  for  rent  in  arrear,  must  ^ew  that  they 
were  the  tenant's  goods. 

In  trespass  for  breaking  and  entering  the  plaintiffs  warehouse, 
and  taking  and  distraining  his  goods,  the  defendants  justified 
under  a  demise  from  the  defendant  Adams  to  one  Neilson,  of  a 
counting  house,  at  a  yearly  rent  of  501.  payable  quarterly,  and 
because  a  quarter's  rent  was  in  arrear  on  the  25th  of  March, 
1815,  and  the  said  Neilson  fraudulently  and  clandestinely  carried 
off  the  goods  from  the  premises,  to  prevent  the  defendant  Adams 
from  distraining,  and  conveyed  the  same  to  the  plaintiffs  ware- 
house, without  leaving  any  other  goods  on  the  premises,  there- 
fore the  defendants,  within  30  days,  entered  the  said  warehouse, 
the  door  thereof  being  open,  and  took  the  said  goods,  &c. 

And  upon  special  demurrer,  assigning  for  cause,  that  it  was 
not  alleged  that  the  said  goods  were  the  property  of  Neilson,  but 
on  the  contrary  it  was  admitted  that  they  were  the  property  of 
the  plaintiff,  and  joinder  in  demurrer. 

Comyn,  in  support  of  the  demurrer,  argued  that  the  plea  was 
ill.     For  the  statute  11  Geo.  II.  c.  19,  which  empowers  landlords 
to  distrain  and  sell  goods  fraudulently  or  clandestinely  carried  off 
B^. — ^voi-.  xvn.  s 
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Tborkton  the  premises  within  80  days,  plainly  extends  to  the  tenant's  goods 
Adams,  only,  and  not  to  the  goods  of  a  stranger ;  for  the  statute  says^ 
[•39]  "in  case  any  tenant  shall  fraudulently  or  clandestinely  *carry 
oflf  his  or  her  goods ; "  and,  therefore,  though  by  the  common 
law  the  landlord  may  distrain  upon  the  premises,  for  rent  arrear^ 
without  regard  to  whom  the  property  belongs,  yet,  here,  in  order 
to  give  effect  to  this  statutable  remedy,  the  plea  ought  to  shew 
that  the  goods  were  the  goods  of  Neilson,  for  otherwise  the  defen> 
dants  are  not  justified  in  following  them.  But  the  declaration 
alleges  that  they  were  the  plaintiff's  goods,  and  the  plea  is  silent 
as  to  the  property.    Wherefore  the  plea  is  ill. 

Lawes  and  F.  Pollock,  contra,  argued,  that  by  coupling  the 
1st  and  7th  clauses  of  the  Act  together,  it  was  plain  that  the 
remedy  of  the  landlord  was  not  intended  to  be  restrained  to  the 
tenant's  goods ;  for  the  language  of  the  7th  clause  is  general, 
"  where  any  goods  fraudulently  or  clandestinely  carried  away.'* 
But  admitting  that  the  remedy  is  so  restrained,  enough  is  stated 
in  the  plea  to  shew  that  this  was  the  tenant's  property ;  for  the 
plea  states  that  he  fraudulently  and  clandestinely  removed  it ; 
which  is  admitted  by  the  demurrer,  and  imports  ex  necessitate 
that  it  was  the  tenant's  property,  for  otherwise  the  removal  of 
it,  as  it  regards  the  landlord,  could  not  be  said  to  be  fraudulent 
and  clandestine. 

Lord  Ellenborouoh,  Ch.  J. : 

I  cannot  say  that  the  terms  fraudulently  and  clandestinely 
supply,  by  necessary  intendment,  the  allegation  that  these  goods 
were  the  goods  of  the  tenant.  The  plea  seems  to  have  been 
framed  upon  a  supposition  that  to  whomsoever  the  goods  might 
belong,  the  tenant  could  not  lawfully  remove  them ;  whereas  the 
language  of  the  1st  and  8rd  clauses  of  the  Act  of  Parliament  is 
[  *40  ]  explicit ;  *it  says  his  or  her  goods ;  and  there  seems  to  be  no 
reason  for  supposing  that  the  7th  section  meant  any  other 
goods. 

Baylby,  J. : 

The  plea  must  be  taken  most  strongly  against  the  pleader; 
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and  it  is  not  pleaded  that  the  property  was  Neilson's  at  the  time  Thoekton 
of  the  removal.  It  is  argued  that  it  must  have  been  his,  because  adams. 
the  removal  is  alleged  to  be  fraudulent  and  clandestine ;  but  I 
think  this  by  no  means  follows,  for  if  Neilson  removed  the  goods 
elandeetiaely,  proof  of  that  would  have  been  sufficient  to  support 
the  plea;  and  it  is  plain  that  he  might  have  removed  them 
clandestinely,  although  they  were  not  his. 

Per  Curiam  :  Judgment  for  the  plaintiff. 


DOE,    ON    THE    SEVERAL    DEMISES    OP    COPLESTOIf    AXD  1816. 

Others  v.  HIERN  and  Another.  ^— ' 

(5  M.  &  S.  40—46.)  [  40  ] 

Under  a  power  to  tenant  for  life  to  lease  for  99  years  determinable  on 
one,  two,  or  three  lives,  a  lease  for  99  years,  if  E.  H.  should  so  long 
Hire,  to  commence  from  the  death  of  J.  L.  and  M.  B.  (two  liyes  on 
which  a  subsisting  lease  for  years  was  determinable)  was  held  ilL 

Ejectment  for  lands  in  the  parish  of  Milton  Damarel,  in 
Devon.  Plea,  not  guilty.  At  the  trial  before  Bayley,  J.  at  the 
Devon  Lent  Assizes,  1814,  there  was  a  verdict  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  following 
ease : 

The  Rev.  R.  Gay,  clerk,  being  seised  in  fee  of  (among  others) 
the  lands  in  question,  by  his  will,  dated  the  16th  of  February, 
1752,  devised  to  F.  H.  and  his  heirs,  all  his  messuages,  land  and 
hereditaments  lying  in  the  counties  of  Devon  and  Cornwall,  or 
elsewhere,  *to  the  use  of  his  cousin  James  Gay  for  his  life ;  [  *^i  ] 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
James  Gay  in  tail  male ;  remainder  to  the  use  of  his  cousin 
Nicholas  Gay  for  life ;  remainder  to  the  use  of  the  heirs  male  of 
the  said  Nicholas  Gay,  with  divers  remainders  over.  And  in  the 
said  will  there  was  this  proviso :  ''  that  the  said  James  Gay,  if 
he  shall  live  to  attain  his  age  of  21,  and  also  his  heirs  male  in 
like  caae,  and  also  the  said  Nicholas  Gay,  and  also  every  other 
person  for  whose  use  the  said  lands  are  devised  in  trust,  shall 
have  power  to  grant,  demise,  set,  and  let  during  his  and  their 
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Doe  dem.     life  and  lives,  all  or  any  part  of  my  said  lands  so  devised  to  the 
,;.  said  F.  H.,  in  trust  as  aforesaid,  for  the  term  of  99  years,  to  be 

HiERx.  determined  on  the  death  of  one,  two,  or  three  lives ;  and  that 
such  lease  and  leases  so  made  and  granted  by  the  said  James 
Gay  or  either  of  them  shall  be  good  subsisting  leases  to  all 
intents  and  purposes,  as  if  I  had  devised  the  fee  simple  and  in- 
heritance of  my  said  lands  to  him  the  said  James  Gay,  or  to 
either  of  them,  without  any  limitation  thereof,  any  thing  here- 
inbefore contained  to  the  contrary  notwithstanding."  The  testa- 
tor died  in  January,  1756 ;  James  Gay  entered  and  was 
possessed,  and  by  indenture  of  the  25th  August,  1794,  between 
himself  of  the  one  part,  and  Philip  Hiern  of  the  other,  reciting 
the  said  will,  and  the  leasing  power  therein  contained,  he  by 
virtue  and  in  execution  of  the  said  power,  demised  to  the  said 
Hiern  the  premises  in  question ;  habendum,  for  99  years,  if  E.  H. 
should  so  long  live,  the  said  term  to  commence  from  and 
immediately  after  the  death  of  J.  L.  and  M.  B.f  reddendum  the 
rent  therein  specified. 
[  *2  ]  Afterwards,  in  1794,  the  said  James  Gay  died  without  issue 

male,  leaving  Nicholas,  the  son  of  Nicholas  Gay  (the  second 
tenant  for  life  who  died  in  the  life-time  of  James  Gay)  him  sur- 
viving, who  thereupon  became  entitled  as  tenant  in  tail  under 
the  will,  and  suffered  a  recovery,  and  conveyed  the  premises  to 
the  lessors  of  the  plaintiff  in  fee.  J.  L.  and  M.  B.,  the  persons 
upon  whose  deaths  the  reversionary  term  granted  by  the  said 
J.  Gay  was  to  commence,  survived  the  said  J.  Gay.  The  defen- 
dants claimed  to  be  entitled  under  the  said  lease. 

And  the  question  was,  whether  the  plaintiff  was  entitled  to  re- 
cover. If  the  Court  should  be  of  that  opinion,  the  verdict  to 
stand,  otherwise  a  nonsuit  to  be  entered. 

Gifordf  for  the  plaintiff,  contended  that  the  lease  was  void  ; 
1st,  because  the  power  did  not  warrant  the  grant  of  a  lease  in 
reversion ;  and  if  it  did,  2ndly,  because  this  was  not  such  a  lease 
in  reversion  as  was  warranted  by  the  power.  He  admitted,  that 
powers  were  to  be  construed  according  to  the  intention  of   the 

t  Note. — ^That  J.  L.  and  M.  B.  term  for  years  wjis  determixi&ble 
were  lives   on  which  a  subsisting     though  the  case  did  not  so  state. 
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parties  creating  them ;  yet,  a  general  power  to  lease,  without  more,     Doe  dem. 
will  not  authorize  a  lease  in  reversion,  t     In  some  cases,  indeed,  '^. 

under  a  general  power  to  demise,  a  lease  in  reversion  will  be       ^^^^^^' 
good ;  as,  if  the  estate  be  in  lease  at  the  time  of  granting  the 
power ;  or  if  the  power  be,  so  as  there  be  not  at  any  one  timo  a 
greater  estate  than  some  particular  estate  specified,  and  the  old 
lease  and  reversionary  lease  together,  do  not  exceed  *this  limit ;  t       F  •43  ] 
for,  in  such  cases,  there  is  evidence  of  an  intention  that  leases  in 
reversion  should  be  granted.    But  in  the  case  at  bar,  no  such 
intention  is  manifested;  and  therefore  the  rule  laid  down  by 
Pbatt,  Ch.  J.  in  Coventry  v.  Coventry,  applies,  namely,  that  by  a 
general  power,  it  must  be  restrained  to  leases  in  possession.  § 
With  respect  to  that  part  of  the  will  which  declares,  that  "  the 
leases  shall  be  good  and  subsisting  leases  to  all  intents  and 
purposes,  as  if  the  testator  had  devised  the  fee  simple  and  inheri- 
tance ; "  that  is  only  added  in  confirmation  of  such  leases  as 
should  be  made  according  to  the  power,  not  in  extension  of  the 
power  itself,  and  is  indeed  no  more  than  the  law  would  have 
implied  without  it :    2ndly,  admitting  that  under  the  power  a 
lease  in  reverson  would  be  good,  yet  here  the  lease  is  not 
properly  a  lease  in  reversion,  but  a  lease  in  futuro.    For  a  lease 
in  reversion  is  when  it  is  to  take  effect  after  a  prior  subsisting 
interest ;  but  a  lease  in  futuro,  is  when  it  is  granted  at  a  day  to 
come,  but  is  not  dependent  on  a  subsisting  prior  interest.  ||    And 
such  is  the  lease  in  the  case  at  bar ;   for  it  is  not  made  to 
commence  on  the  determination  of  the  subsisting  lease,  but  on 
the  deaths  of  J.  L.  and  M.  R.  who  might  by  possibility  survive 
the  term  in  the  subsisting  lease,  in  which  case  the  reversionary 
inter^t  must  have  waited  to  take  effect,  although  the  prior 
interest  was  determined.    Consequently,  this  was  not  a  lease  in 
reversion,   but  a  lease  in  futuro,  and  therefore  void  on  this 
account.      And    if    this    lease  be  ^good,   there  is  no  reason      [*^^l 
why  a  lease  to  commence  1,000  years  hence  would  not  also 
be  good. 

t  Countesa  of  Sussex  v.  Wrcih,  Ore.  §  See  Sugden  on  Powers,  684,  2nd 

Eliz.  5 ;  Shecomh  t.  HawkinSi  Cro.  J.  edit. 

318,  more  fuUy  Yelv.  222;  Baines  v.  ||  See   Winter  v.  Loveday,  1  Com. 

BiUan,  T.  fiaym.  247.  38,  per  HoLT,  Ch.  J. 

t  Coventry  v.  Coventry,  1  Com.  312. 
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Doe  dem.  Gaaelee,  contra,  argued  that  this  was  not  a  lease  in  reversion, 

^  ^  but  was  in  effect  a  present  lease  for  99  years  determinable  on 
HiERN.  three  lives ;  for  it  was  to  depend  on  the  existence  of  three  lives 
in  being  and  could  not  exceed  it,  and  so  no  greater  charge  on  the 
reversion  than  the  power  warranted.  In  like  manner,  under  a 
power  in  a  will  to  lease  for  21  years,  if  a  lease  be  made  for  that 
term,  and  a  year  before  its  expiration  the  donee  make  a  new 
lease  for  21  years  to  another  person,  to  begin  in  prasenti,  the 
second  lease  is  good ;  for  it  is  to  begin  presently,  and  so  the 
inheritance  is  not  charged  in  the  whole  with  more  than  21 
years,  t  The  distinction  between  the  effect  of  a  power  to  grant 
a  chattel  or  a  freehold  lease,  is  well  laid  down  by  Lord  Ellen- 
borough,  Ch.  J.  **  A  chattel  lease,"  says  his  Lordship,  "  may 
be  granted  pending  a  prior  subsisting  one,  provided  it  be  within 
the  limits  of  the  power,  and  provided  it  give  no  beneficial  interest 
during  the  continuance  of  the  subsisting  lease  ;  but  so  long  as 
there  is  a  freehold  in  esse,  a  second  freehold  lease  cannot  be 
granted."  And  he  puts  this  instance ;  ''  if  there  were  a  chattel 
lease  for  99  years  determinable  on  three  lives,  and  one  of  those 
lives  were  to  drop,  a  second  chattel  lease  for  a  new  life,  in 
addition  to  the  other  two,  might  be  granted  during  the  con- 
tinuance of  the  first."  |  Which  reasoning  and  position,  as  it  is 
submitted,  governs  the  present  case. 

[  45  ]        Lord  Ellenborouoh,  Ch.  J. : 

What  induced  the  testator  to  create  a  power  to  lease  for  99 
years  determinable  on  three  lives,  in  preference  to  a  power  to 
lease  for  three  lives,  we  do  not  know ;  it  might  have  been  equally 
beneficial  to  the  tenant  for  life  to  have  empowered  him  to  lease 
for  three  lives ;  but  the  testator  has  not  so  willed,  and  his  will 
must  be  conformed  to  ;  the  power  says  to  demise  and  let  for  99 
years  determinable  on  one,  two,  or  three  lives.  The  term 
''  demise  and  let "  imports  a  present  possession ;  if  the  lease 
cannot  be  executed  in  prasentiy  it  is  hardly  capable  of  the  sense 
belonging  to  the  expression,  "  to  demise  and  let."  It  does  not 
appear  that  the  lease  in  question  was  any  thing  more  than 

t  Bead  y.  Nashe,  1  Leo.  147.  t  Boed.  Brune  y.  Prideaux,  10 R>  H. 

258  (10  East,  158,  184,  18dJ. 
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a  grant  of  an  interest  to  be  postponed  to  a  fature  time.     The     Poe  dem. 
lessor  died  before  the  prior  lives  dropt,  the  lease  therefore  must      ^^^^'^^^ 
take  effect,  if  at  all,  after  the  donee's  death.     The  prior  term       Hiehn. 
might  also  by  possibility  be  expended  before  the  lives,  and  it 
certainly  was  not  the  intention  of  the  devisor  that  the  tenant 
for  life  should  have  power  to  postpone  the  grant  of  an  interest  to 
so  distant  a  period,  but  only  that  he  should  encumber  the  estate 
to  the  extent   of   a  term  for  99  years  determinable  on  three 
lives. 

Bailey,  J. : 

I  am  of  the  same  opinion.  Where  a  person  creates  a  power 
to  make  leases,  it  must  appear  that  the  lease  made  under  the 
power  falls  within  the  intention  of  the  person  creating  it ;  and  if 
there  is  no  circumstance,  whence  it  can  be  inferred  that  he 
intended  that  a  lease  in  reversion  should  be  made,  the  donee  of 
the  power  can  only  make  leases  in  possession.  If  this  had 
been  a  lease  for  99  years  determinable  on  the  life  of  E.  H.,  to 
commence  from  the  date  of  the  demise  *or  its  execution,  it  might  ^  *^^  ^ 
have  come  within  the  case  of  Coventry  v.  Coventry.  In  the 
comity  where  this  land  lies  it  is  the  practice,  I  believe,  to  grant 
the  lands  upon  leases  for  lives ;  and  supposing  the  tenant  for 
life  would  be  warranted  according  to  this  practice  in  adding  new 
lives  to  a  subsisting  lease,  yet  that  would  be  no  authority  in 
the  present  case  for  granting  a  term  which  is  not  to  commence 
in  prasenti.  Here  the  term  is  made  to  commence  at  a  future 
time,  viz.  from  the  expiration  of  two  lives.  The  lease  is  there- 
fore void. 

Per  Curiam  :  Judgment  for  the  plaintiff. 

Sole. — In  Doe  v.  Oxejiham,  which  stood  next  in  the  paper  for 
argument,  the  lease  made  by  J.  Gay,  to  the  defendant,  was  '*  for 
99  years,  if  two  lives  therein  named  should  so  long  live,  to  com- 
mence from  the  death  of  Thomas  Slocomb,"  and  Slocomb  died 
in  the  life-time  of  J.  Gay ;  but  the  Court  considered  that  this 
made  no  difference  in  effect,  and  gave  judgment  for  the  plaintiff. 
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me.^       HUNT  and   Others  v.    THE    EOYAL    EXCHANGE 
'— '  ASSUEANCRt 

[  47  ]  (5  M.  &  S.  47--59.) 

A  loss  of  voyage  for  the  season  by  perils  of  the  sea,  is  not  a  ground 
of  abandonment  upon  a  policy  on  goods,  with  a  clause  of  warranty  free 
from  average  &c.,  where  the  cargo  is  in  safety  and  not  of  such  a 
perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  the  commodity, 
although  the  ship  be  rendered  incapable  of  proceeding  in  the  voyage. 

The  assured  are  bound  to  give  notice  of  abandonment  at  the  earliest 
opportunity :  notice  given  five  days  after  they  received  intelligence  of 
the  loss,  was  held  too  late. 

If  one  of  several  jointly  interested  in  a  cargo  effects  an  insurance  for 
the  benefit  of  all,  he  may  give  notice  of  abandonment  for  alL 

Covenant  on  a  policy  of  assurance,  dated  9th  September,  1818,. 
on  150  barrels  of  pork,  valued  at  9002.  and  300  barrels  of  flour 
valued  at  l,200i.,  at  and  from  Waterford  to  St.  John's,  New- 
foundland,  by  the  ship  Coffee  Planter,  warranted  "free  from 
average  on  flour,  &c.,  unless  general  or  otherwise  specially 
agreed,"  and  with  a  special  memorandum  of  agreement  *'  in  case 
of  particular  average  on  flour  occasioned  by  the  ship  being 
stranded,  to  pay  so  much  hereof  as  should  exceed  6  per  cent.'*' 
And  the  plaintiffs  after  averring  the  loading  of  the  goods,  and 
that  the  interest  was  in  them,  declare  that  the  ship  with  the  said 
flour  and  pork  sailed  from  Waterford  on  the  voyage  insured,  and 
during  the  voyage  met  with  tempestuous  weather,  and  having 
thereby    received    much    damage,   part    of    the    goods    were 
necessarily  thrown  overboard  to  lighten  the  ship,  and  the  ship 
with  the  residue  of  the  goods  was  driven  back  to  Cork,  and  by 
means  of  the  premises  became  wholly  unfit  and  incapable  of 
performing  the  voyage,  and  was  therefore  condemned  and  broken 
up,  and  so  the  remainder  of  the  goods  never  arrived  at  New- 
foundland, but  the  voyage  was  wholly  lost,  wherefore  the  plain- 
tiffs abandoned  the  remainder  of  the  pork  and  flour  to    the 
defendants.     The  defendants  pleaded  non  infreg.  convent,  and 
paid  into  Court  8862.  Ss.  6d.    At  the  trial  at  the  last  Devon 
[  •iB  1       Summer  Assizes,  a  verdict  was  found  for  *the  plaintiffs,  damages 

t  Referred  to  in  judgment  of  Lord      (1836),  3  Bing.  N.  C.  266,  7  L.  J.  Ex^ 
ABrNGEB,  C.  U.  in  Jiotix  v.  Salvaditr      328,  330.— E,  C. 
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652/.  8s.  8d.  subject  to  the  opinion  of  the  Court  on  the  following       Hukt 

V, 

case :  The  Rotali 

Two  of  the  plaintiffs  reside  at  Waterford  in  Ireland,  a  third  at   f^oRANcS. 
Sidbury,  and  the  remaining  two  at  Dartmouth  in  Devonshire. 
The  plaintiffs  who  resided  at  Waterford,  caused  the  said  insur- 
ance to  be  effected  in  London,  and  were  interested  in  one-third 
of  the  pork,  and  half  of  the  flour ;  the  other  plaintiffs  being 
interested  in  the  residue.     The  goods  were  loaded  at  Waterford, 
and  the  ship  sailed  as  stated  in  the  declaration,  and  joined 
convoy  at  Cork  on  the  3rd  of  October,  1813 ;  and  in  the  course 
of  her  voyage  between  the  8th  of  that  month  and  the  13th  of 
November,  continued  to  meet  with  such  tempestuous  weather, 
and   thereby   suffered    such    heavy    damage,   that    it    became 
necessary,  in    order    to    lighten    her,  to  throw  overboard  at 
different  times  various  parts  of  her  cargo  and  provisions,  and 
also  five  of  her  guns;  and  finally  it  became  necessary  for  the 
preservation  of  the  ship  and  cargo  to  put  back  to  Cork ;  which 
place  she  reached  on  the  16th  of  November.     On  the  next  day  a 
protest  was  made  by  the  captain  and  two  of  his  crew,  stating  the 
damage  which  the  ship  had  sustained,  and  on  the  succeeding  day 
a  survey  was  held  on  the  ship,  and  a  farther  survey  on  the  8th 
of  December.      By  the  report  of  the  surveyors  on  the  latter 
survey,  which  was  drawn  up  by  the  notary  on  the  11th,  the  ship 
was  pronounced  to  be  not  worth  repairing,  and  her  hull  and 
materials  were  directed  to  be,  and  were  sold  by  public  auction. 
Soon  after  the  ship's  return  to  Cork,  the  whole  of  the  goods 
msured,  except  24  barrels  of  flour  thrown  overboard,  were  landed 
and  warehoused.     On  the  16th  of  December  the  plaintiffs  who 
resided  at   Waterford  apprized  the  *plaintiffs  who  resided  at       [•^Q] 
Dartmouth,  by  letter  of  the  ship's  being  condemned ;  but  before 
their  letter  reached  Dartmouth,  viz.  on  the  18th,  received  a 
letter  from  the  plaintiffs  resident  there,  written  on  the  12th  of 
December,  desiring  them  in  the  event  of  the  ship's  condemnation 
to  cause  notice  of  abandonment  to  be  given  them,  in  consequence 
of  which  letter  they  wrote  on  the  said  18th  to  the  brokers  in 
London,  to  give  such  notice.     This  letter  was  received  by  the 
brokers  on  the  21st,  who  accordingly  on  the  next  day  gave  notice 
of  abandonment  to  the  defendants,  which  was  the  first  communi- 
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HrKT  cation  made  to  them  by  the  plaintiffs  or  their  agents  of  the 
thk  koyal  accident  that  had  befallen  the  ship  and  cargo ;  and  no  document 
Exchange    qj.  statement  was  then  furnished  to  them  of  the  state  or  condition 

A&SURANCli:. 

of  the  cargo.  The  defendants  on  receiving  the  notice  answered 
that  they  had  no  orders  to  give,  but  that  the  assured  must  act  as 
if  they  were  not  assured,  and  make  their  claim  on  them  for  any 
loss  they  were  liable  to  pay.  So  soon  as  it  was  determined  by 
the  owners  of  the  ship  that  they  could  not  repair  her,  the  pork 
and  flour  were  sold  by  public  auction,  which  was  on  the  8th  of 
March,  1814.  Owing  to  the  damage  sustained  by  the  ship,  the 
goods  could  not  be  forwarded  by  her,  and  no  opportunity  after- 
wards offered  of  forwarding  them  by  any  other  ship  to  St.  John's, 
Newfoundland,  until  the  spring  of  1814.  The  sum  of  835Z.  3a.  6d. 
paid  into  Court  is  the  amount  of  the  general  average  and  the 
partial  loss  of  the  pork,  and  for  such  part  of  the  flour  as  was 
thrown  overboard  in  the  course  of  the  voyage.  The  question  for 
the  opinion  of  the  Court  is,  whether  under  the  circumstances 
above  stated,  the  plaintiffs  had  a  right  to  abandon,  and  if  so, 
C  *50  ]  whether  the  abandonment  was  made  *in  time.  If  the  Court 
shall  be  of  opinion  with  the  plaintiffs  on  both  points,  the  verdict 
to  stand ;  if  not,  a  nonsuit  to  be  entered. 

This  case  was  argued  by  Gaselee  for  the  plaintiffs,  and  Gifford 
for  the  defendant : 

For  the  plaintiffs  it  was  argued  that  they  had  a  right  to 
abandon,  upon  the  principle  laid  down  in  Le  Guidon, t  and 
adopted  by  Lord  Mansfield,  t  that  an  assured  may  abandon  if 
there  be  any  such  interruption  as  defeats  the  voyage,  or  makes 
it  not  worth  pursuing.  That  in  conformity  to  this  principle  it 
was  determined  in  Manning  v.  Newnham,^  that  if  the  ship  be 
prevented  from  proceeding  on  her  voyage,  and  the  voyage  be 
thereby  lost,  it  is  a  total  loss,  not  only  of  ship  and  freight,  but 
also  of  the  cargo,  if  no  other  ship  can  be  procured  to  carry  it  to 
its  port  of  destination.  That  this  doctrine,  that  a  loss  of  voyage 
is  a  cause  of  abandonment,  appears  to  have  been  recognized  by 


t  Chap.  7,  §  I. 

X  Go8S  V.  Withers,  2  Burr.  697. 


§  12  R.  R.  761  (2  Camp.  624  «,). 
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Lord  Ellenborough,  Ch.  J.  more  than  once,t  though  of  late  it       Hunt 
had  been  somewhat  narrowed.   But  wherever  this  had  been  done   tbk  Royal 
it  would  be  found  that  there  was  something  to  warrant  the   ^uranok. 
deviation  from  the  rule  without  infringing  it ;  as  where  the  case 
did  not  state  that  other  means  of  forwarding  the  cargo  to  its 
destination  could  not  be  procured  ;  X  or  where  it  appeared  that 
the  cargo  was  not  of  a  perishable  nature,  §  so  that  delay  could 
not  be  predicated  to  be  injurious  to  it.     Secondly,  it  was  argued 
that  where  there  is  a  right  to  abandon,  there  is  no  particular 
limit  of  time  within  *  which  that  right  must  be  exercised,  except       [  *^i  ] 
that  abandonment  must  be  made  within  a  reasonable  time,  and 
while  the  loss  continues  in  its  nature  total.  ||      That  what  is 
a  reasonable  time  must  depend  upon  the  circumstances  of  every 
case;  and  that  in  the  present,  considering  that  the  final  con- 
demnation of  the  ship  was  not  pronounced  until   the    11th 
December,  when  the  survey  was  drawn  up,  and  that  the  assured 
')v  reason  of  their  residing  at  a  distance  from  each  other,  re- 
quired time  for  communicating  among  themselves,  and  after- 
wards for  instructing  their  broker  who  resided  in  London,  it 
could  not  be   reasonably  expected  that  notice  should  be  sent 
by  them    before    the    18th    December.      The    assured    were 
cot  bound    to    attend  to    this    business  to  the  exclusion  of 
all  other. 

For  the  defendants  it  was  answered  that  the  case  at  bar  was 
not  distinguishable  upon  the  first  point  from  Anderson  v.  WaUiSy 
which  determined  that  a  mere  retardation  of  the  voyage,  where 
the  insurance  Mras  on  goods,  was  not  a  ground  of  abandonment ; 
and  which  decision,  confirmed  as  it  was  by  a  subsequent  case,? 
had  materially  abridged  the  position  laid  down  with  too  much 
generality  in  Manning  v.  Newnham.  That  with  respect  to 
any  distinction  on  account  of  the  perishable  nature  of  the 
cargo  in  this  case,  it  was  not  stated  as  a  fact,  nor  was  it  to 

+  Anderson  ▼.  K.  E.  AMurance,  8  §  Aiiderson  v.  Wallis,  14  R.  R.  642 

li.  B.  5»9,  592    (7    East,    38,    42) ;  (2  M.  &  S.  240). 

Wilson  T.  R.  E.   Assurance,  12  R.  R.  ||  Anderson  v.  R.  E.  Assurance,  8 

T6o,;2  Ckmp.  623).  R.  R.  589  (7  East,  38). 

t  Thompson   v.   B.  E.  Assurance,  if  Everth  y.  Smith,   15  R.  R.  246 

16Eai!t,214.  (2M.  &S.  278). 
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HuMT  be  inferred  from  the  natural  quality  of  flour,  that  a  few  months' 
The  Royal  delay  in  its  arrival  was  of  such  consequence  as  to  make  a  total  loss 
amurIncb.   ^^  *^®  commodity  in  the  highest  degree  probable  at  the  time  of 

abandonment ;  and  unless  that  were  the  case,  whether  the  cargo       : 
[  *^2  3       consisted  of  iron  or  of  flour,  it  matters  not  as  to  *the  right  to       ' 
abandon.     Secondly,  that  the  abandonment  was  out  of  time 
was  plain  from  this,  that  the  plaintiffs  at  Waterford  who  caused 
the  insurance  to  be  effected  for  all,  had  an  implied  authority  to 
give  notice  of  abandonment  for  all;  therefore  all  shall  be  affected 
by  their  knowledge,  being  jointly  interested,  in  like  manner  as 
the  knowledge  of  one  partner  shall  bind  the  rest.    Wherefore 
taking  it  that  intelligence  of  the  ship's  condemnation  reached 
Waterford  on  the  2nd  or  8rd  day  after  it  was  drawn  up,  the 
assured  were  in  a  condition  to  send  off  notice  of  abandonment 
on  the  14th  or  15th  December  at  the  latest,  and  could  not  be 
warranted  in  waiting  until  the  18th.    For  admitting  that  they 
were  not  bound  to  relinquish  all  other  concerns  for  this  one 
alone,  yet  were  they  bound  to  make  their  election  to  abandon  in 
the  first  instance,  that  is,  at  the  earliest  opportunity  after  they 
were  apprized  of  the  state  of  the  cargo. t 

Lord  Ellenborough,  Ch.  J. : 

Upon  full  consideration  of  this  case  I  am  very  much  inclined 
to  think,  on  both  grounds,  that  the  abandonment  is  not  sustain- 
able.   I  am  perfectly  satisfied  that  the  abandonment  was  not 
made  in  due  time ;  and  on  the  second  point  the  strong  inclina- 
tion of  my  mind  is,  that  the  assured  were  not  entitled  to  abandon 
at  all.     I  shall  invert  the  order  of  argument  and  consider  what 
respects  the  time  first.     This  was  an  insurance  for  the  interest 
of  all  concerned,  and  it  was  effected  by  direction  of  the  part 
owners  jointly  interested  therein,  and  residing  at  Waterford : 
[  ♦ss  ]       they  effected  it  for  all,  and  all  adopt  them  as  the  general  *agents 
for  this  purpose.     And  prima  facie  if  there  be  not  any  restriction 
of  their  authority,  they  being  interested  in  the  subject  matter^ 
would  have  a  right  to  deal  with  the  insurance  throughout,  and 
to  abandon  for  the  rest.     Accordingly  we  find  them  giving 
direction  to  the  brokers  to  give  notice  of  abandonment;    but 
t  Otrmm  v.  R,  E.  Aseurance,  16  B.  E.  630  (2  Marsh.  88,  6  Taunt,  383). 
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at  what  time  have  they  fair  presumptive  notice  of  the  ship  being 
in  a  state  which,  as  they  insist,  entitled  them  to  abandon ;  and 
when  does  due  notice  of  abandonment  reach  the  abandonee? 
The  ship  returned  to  Cork  on  the  16th  of  November  in  such  a 
condition  as  rendered  it  necessary  to  hold  two  successive  surveys 
upon  her,  and  in  the  result  she  was  broken  up.    It  does  not  how- 
ever necessarily  follow  that  because  the  ship  was  broken  up  the 
cargo  could  not  have  been  transmitted  to  its  place  of  destina- 
tion, before  any  material  deterioration  of  the  commodity  took 
place  by  reason  of  the  delay.    The  16th  of  November  was  the 
day  of  the  ship's  arrival  at  Cork:  it  is  hardly  possible  to  conceive 
that  merchants  resident  at  Waterford,  who  were  interested  in 
the  concern,  should  not  hear  of  her  arrival  at  Cork  within  a  day 
or  two  after-    The  arrival  of  a  ship  at  Gravesend  will  in  the 
common  course  of  things  be  known  by  the  owner  in  London 
within  a  day  or  two;    we  may  therefore  fairly  infer  that  in- 
telligence of  her  arrival  reached  Waterford  in  due  course  without 
a  positive  finding  to  that  effect.     The  state  of  facts,  and  the 
length  of  time  occupied  in  the  two  successive  surveys,  shew  that 
the  plaintiflFs  could  not  possibly  have  been  ignorant  of  what  was 
going  on ;  and  we  must  assume  that  the  merchants  at  Waterford 
knew  of  the  ship's  misadventure  and  arrival  at  Cork  within  a 
few  days  afterwards.    What  then  was  their  duty  on  being  ap- 
prized of  the  ship's  arrival  ?    If  they  *proposed  resorting  to  the 
underwiter  as  for  a  total  loss,  it  behoved  them  as  owners  of  the 
g(K)ds  to  address  themselves  to  the  underwriter  promptly,  and 
not  to  lie  by  for  the  result  of  a  final  survey,  but  to  act  on  the 
means  of  information  which  they  then  had  at  hand.     They 
might  indeed  avail  themselves  of  any  information  which  the 
kurvey  afforded ;  but  they  were  bound  to  act  within  a  reasonable 
time.    Now  let  us  consider  when  the  merchants  at  Waterford 
must  have  been  in  possession  of  full  knowledge  of  all  the  cir- 
camstances.     The  second  survey  was  on  the  8th  of  December. 
Allowing  them  to  wait  the  slow  progress  of  the  notary  till  the 
report  gets  in  scriptis  on  the  11th,  and  giving  them  until  the 
next  day  to  make  a  copy  of  the  survey,  we  shall  find  that  on  the 
13th  probably  the  merchants  at  Waterford  were  in  complete 
possession  of  the  facts.     What  is  the  time,  according  to  the 
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Hunt  course  of  the  post  for  the  conveyance  of  intelligence  from 
The  Royal  Waterford  to  London?  It  is  said  that  four  days  would  be  the 
Exchange  course  of  post,  that  is,  I  imagine,  by  the  way  of  Bristol,  and 
not  by  Dublin.  Calculating  then  four  days  from  the  13th,  will 
bring  us  to  the  17th,  on  which  day  the  plaintiffs  might  have 
abandoned  to  the  underwriters ;  they  do  not,  however,  abandon 
until  the  22nd.  There  was  therefore  a  laches  of  five  days.  And 
where  persons  are  excluded  by  the  terms  of  the  policy  from 
indemnity  by  an  average  clause,  they  ought  to  make  use  of  the 
earliest  time  to  take  themselves  out  of  the  exception :  there 
should  not  be  any  loitering.  Under  these  circumstances  I  think 
the  abandonment  was  out  of  time.  Secondly,  as  to  the  right 
to  abandon ;  I  think  this  case  comes  very  much  within  all  the 
doctrine  laid  down  in  Anderson  v.  WaUis.    Here  was  a  retarda- 

•;  *55  j       tion  only  of  the  adventure :  it  is  stated  that  the  *cargo  could  not 
have  been  forwarded  before  the  next  spring;  that  is,  it  might 
have  gone  then  ;  for  it  must  be  presumed  that  at  such  a  port  as 
Cork  there  would  be  found  some  vessel  for  the  next  season  to 
forward  the  cargo  to  St.  John's.    If  indeed  the  cargo  had  been 
of  a  perishable  nature,  this  would  not  have  been  a  case  of  re- 
tardation only,  but  of  destruction  of  the  thing  insured.    In  the 
case  of  Anderson  v.   WaUis,  the  cargo  consisted  of  iron  and 
copper,  articles  not  capable  of  sustaining  injury  from  the  delay ; 
and  in  like  manner  here,  the  pork  being  out  of  the  question,  I 
cannot  necessarily  infer  that  the  flour  would  be  .changed   in 
quality  and  condition  by  the  delay  from  November  to  April,  sa 
as  to  incur  any  material  damage  operating  a  destruction    of 
the  thing  insured.     If  there  were  any  facts  to  lead  to  the 
conclusion,  that  the  cargo  should  have  been  thus  materially 
damaged  by  the  delay,   they  should    have   been  found ;   but 
nothing  of   that    kind  appears.      Under  these   circumstances,, 
and  on  the  principle  of  Anderson  v.  WaUis^  I  think  this  was. 
a    mere    retardation  of  the  voyage,  and  not  the  subject    of 
abandonment. 

Bayley,  J. : 

I  am  of  the  same  opinion  upon  both  points.    This  must  be 
considered  as  a  policy  on  flour  only  (for  the  pork  is  oat  of  tlie 
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question)  with  a  warranty  free  from  average  unless  general  or  the       hont 
ship  be  stranded.    The  object  of  that  memorandum  was  to  place  j>^^  rotal 
the  subject  matter  of  insurance,  which  was  of  a  perishable  nature,    Exchanob 
on  the  footing  of  an  imperishable  commodity ;  to  cast  on  the 
assured  the  risk  of  partial  damage,  leaving  to  the  underwriter 
the  risk  of  total  loss.    The  ship  sails,  and  having  met  with 
tempestuous  weather  returns  to  Cork  on  the  16th  of  November, 
and  on  the  18th  a  *survey  is  held  upon  her,  and  a  second  and       [  *56  ] 
final  survey  on  the  8th  of  December.    It  is  not  until  the  18th  of 
that  month  that  the  owner  of  the  cargo  attempts  to  abandon. 
The  questions    which    arise  for  our  consideration  are,   first, 
whether  the  circumstances  warranted  an  abandonment;  and, 
secondly,  whether  the  abandonment  was  made  in   due  time. 
The  ground  on  which    the    plaintiffs    insist    that  they  were 
warranted  in  abandoning,  is  that  the  voyage  was  lost,  and  that 
the  loss  of  voyage  in  a  case  like  the  present  is  a  good  cause  of 
abandonment.     And  the  case  of  Manning  v.  Newnham  has  been 
relied  on  as  an  authority  importing  that  an  assured  is  entitled  to 
abandon  ship,  freight,  and  goods,  in  the  event  of  the  voyage 
being  lost.    But  on  reference  to  the  language  of  this  policy,  it  is 
difficult  to  infer  from  any  part  of  it  that  the  assured  were  to  be 
entitled  to  abajidon  on  the  ground  of  a  mere  loss  of  voyage.     For 
suppose  in  this  case  the  ship  before  she  set  sail,  had  been  run 
foul  of  by  another  vessel  but  not  so  as  immediately  to  sink,  and  the 
flour  had  been  relanded,  and  afterwards  the  ship  had  gone  to  the 
bottom,  the  flour  being  in  an  undamaged  state,  but  there  being  no 
other  ship  at  the  port  capable  of  immediately  forwarding  the  cargo 
to  the  place  of  its  destination ;  if  the  argument  for  the  plaintiffs 
be  good,  it  follows,  that  the  assured,  under  such  a  state  of  circum- 
stances, would  be  entitled  to  abandon.     But    I  know  of  no 
authority  that  can  fairly  be  said  to  go  that  length.     There  are 
eas^  certainly  which  speak  of  a  loss  of  voyage  as  a  ground  of 
abandonment ;  and  such  cases  may  be  conceived.    For  instance, 
if  a  ship  were  so  damaged,  as  to  be  obliged  to  land  her  cargo  at 
an  unfrequented  place,  where  there  was  no  opportunity  of  dispos- 
ing of  the  cargo,  and  the  ship-owner  could  not  procure  *another       [  •sz  ] 
vessel  to  forward  the  cargo,  except  at  an  expense  exceeding  the 
value  of  the  goods;  such  a  case,  I  think,  might  warrant  an 
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lHunt  abandonment,  and  throw  the  loss  on^the  underwriter.  But  there 
BE  Royal  is  a  great  difference  between  the  case  just  put  and  this  case, 
J^uR^cE  wb^re  goods  are  safely  warehoused  in  an  undamaged  state,  and 
where  there  is  nothing  but  a  disappointment  of  voyage  to  consti- 
tute a  ground  of  abandonment ;  for  we  are  not  warranted  in 
supposing  that  the  goods  were  in  a  worse  condition  than  when 
they  were  put  on  board.  On  these  grounds  it  seems  to  me  that 
the  assured  have  no  right  to  abandon.  The  case  of  Parsons  v. 
Scottj  shews  that  it  was  the  opinion  of  the  Court  of  Common 
Fleas  that  a  mere  loss  of  voyage  does  not  enable  the  ship-owner 
to  abandon  if  the  ship  is  in  safety.  But  in  the  present  case  it  is 
by  no  means  clear  that  there  has  been  a  loss  of  voyage.  This  is  a 
policy  on  goods,  which  are  not  so  necessarily  connected  with  the 
ship,  that  if  the  ship  be  lost,  there  must  be  of  course  a  loss  of 
voyage  with  respect  to  the  goods ;  because  if  the  goods  are  in 
safety,  they  may  be  transhipped  and  conveyed  to  their  destina- 
tion. It  is  true,  that  in  this  instance  the  goods  could  not  be 
forwarded  immediately  in  another  ship,  but  non  constat  that  they 
might  not  be  sent  at  a  future  time.  If  ,the  cargo  be  of  an  im- 
perishable nature,  it  matters  not,  except  as  it  regards  the  market, 
whether  it  reaches  its  destination  in  the  autumn  or  in  the  spring 
following.  If  so,  in  what  does  this  case  differ  from  the  case  of  a 
retardation  of  the  voyage,  which  according  to  And^son  v.  Wallis 
is  not  a  sufficient  ground  of  abandonment.    On  the  other  point, 

[  *6S  ]       *viz.  whether  the  abandonment  was  nade  in  due  time,  it  has 
been  suggested  for  the  plaintiffs,  that  the  case  does  not  find  at 
w^hat  time  the  plaintiffs  who  lived  at  Waterford  were  apprized  of 
the  damage,  nor  that  they  knew  of  the  ship's  arrival  at  Cork 
before  the  day  when  they  wrote  to  Dartmouth.    But  considering 
that  they  lived  within  so  short  a  distance  of  Cork,  the  proba- 
bility is,  that  they  must  have  known  the  fact  very  soon  after  the 
ship's  arrival.    We  are  here  upon  a  special  case,  which  need  not 
be  scanned  like  a  special  verdict ;  and  as  the  plaintiffs  might 
have  shewn  when  it  was  that  they  first  received  intelligence,  in 
order  to  satisfy  the  time  of  their  giving  notice,  it  may  fairly  be 
presumed,  in  the  absence  of  any  such  statement,  that  they  must 
have  heard  of  the  ship's  arrival  at  Cork  within  a  reasonable  tixne. 
t  11  E.  E.  610  (2  Taunt.  363). 
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It  appears  that  the  final  survey  was  held  on  the  8th  of  December :  Hukt 
if  the  plaintififs  at  Waterford  knew  of  the  ship's  arrival  before  thb  royal 
that  time,  it  behoved  them  to  have  some  person  on  the  spot  to  ^ssubance. 
communicate  the  result  as  soon  as  the  survey  was  made. 
Admitting  that  they  were  at  liberty  to  wait  for  the  tidings  of  the 
survey,  these  must  have  reached  Waterford  in  due  course  on  the 
12th  or  13th.  They  knew  before  that  the  ship  had  put  into 
Cork  damaged,  and  that  the  goods  had  been  landed ;  and  on  the 
12th  or  13th  they  must  have  learned  that  the  ship  would  never 
proceed.  Was  it  not  then  their  duty  to  write  forthwith  with 
instructions  that,  as  to  their  interest  at  least,  they  were  resolved 
to  abandon?  As  to  the  parties  who  resided  at  Dartmouth  it 
appears  that  they  were  not  ignorant  that  the  ship  had  reached 
Cork,  for  they  wrote  to  Waterford  on  the  12th  December,  with 
instructions  prospectively  to  abandon  in  the  event  of  her  con- 
demnation. *But  if  their  partners  at  Waterford  were  not  [  *59  ] 
already  authorized  to  abandon  on  their  account,  what  prevented 
them  from  writing  earlier  than  the  12th  with  these  instruc- 
tions? Their  having  omitted  to  do  this  places  them,  as  it 
seems  to  me,  as  much  out  of  time  as  their  partners  at 
Waterford. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion  on  both  points,  for  the  reason 
already  given.  The  statement  of  this  case  does  not  sufficiently 
establish  the  fact  that  the  voyage  has  been  lost;  it  does  not 
appear  that  the  cargo  might  not  have  been  forwarded  the 
following  spring,  nor  that  there  was  any  danger  of  its  perishing 
in  the  meanwhile.  In  Thompson  v.  The  Royal  Exchange,  it  was 
eoDfiidered  that  the  incapabiUty  of  the  ship  to  proceed  with  the 
cargo  ^as  not  a  ground  of  abandonment;  which  is  also  the 
doctrine  of  Anderson  v.  Wallis.  On  the  second  point,  it  seems  to 
me  that  the  plaintififs  who  caused  the  policy  to  be  efifected,  must 
be  considered  as  agents  for  the  rest ;  this  was  a  joint  insurance, 
and  in  the  nature  of  a  partnership,  as  it  regards  this  transaction ; 
and  like  the  case  of  several  persons  who  join  in  making  pro- 
missory notes,  although  they  are  not  otherwise  partners,  the  act 
of  one,  as  it  relates  to  the  particular  transaction,  shall  be  suffi- 

a.B. ^VOL.  XVII.  T 
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Hunt       cient  to  bind  the  rest.     It  seems  to  me,  therefore,  that  the  aban- 

The  Rotal  donment  was  not  in  due  time,  but  ought  to  have  been  made  at 

^^^l   an  earUer  period. 

Judgment  of  nojisuiU 


1816.  SWINTAED  AKD  Others  v.  BOWES.t 

^^-  (5M.&S.62-63.) 

f  62  ]  Defendant  being  indebted  to  plaintiffs  for  goods  sold,  and  C.  being 

indebted  to  defendant; — plaintiflPs,  with  consent  of  defendant,  drew 
a  bill  on  C.  payable  at  two  months,  which  C.  accepted,  but  afterwards 
dishonoured:  Held,  that  defendant  was  not  entitied  to  notice  of  the 
dishonour,  his  name  not  being  on  the  bill ;  and  that  the  bill  was  not  to 
be  esteemed  a  complete  payment  of  the  debt. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  non  assumpsit. 
At  the  trial  before  Bayley,  J.  at  the  last  Kent  Assizes,  the  case 
was  this:  the  defendant  being  indebted  to  the  plaintiffs  for 
materials  furnished  for  the  building  of  a  mill,  and  one  Chesner 
being  indebted  to  the  defendant  for  the  building  of  the  said  mill, 
Chesner  with  the  consent  of  the  defendant  allowed  the  plaintiffs 
to  draw  on  him  by  a  bill  for  126Z.  payable  at  2  months  to  the 
order  of  the  plaintiffs,  which  bill  Chesner  accepted.  When  the 
bill  became  due,  which  was  on  the  4th  February,  1815,  it  was 
presented  for  payment  and  dishonoured ;  but  not  protested  or 
noted,  nor  was  any  notice  of  the  dishonour  given  to  the  defen- 
dant until  after  the  11th  February,  on  which  day  Chesner 
became  bankrupt.  The  defendant's  name  was  not  on  the  bill, 
and  it  was  proved  that  Chesner  was  not  in  a  condition  between 
the  4th  and  11th  February  to  pay  the  bill.  It  was  objected  to 
the  plaintiffs'  right  to  recover,  that  as  they  had  failed  to  give 
notice  to  the  defendant  of  the  dishonour  of  the  biU,  they  had  by 
their  laches  made  the  bill  their  own,  and  the  same  was  to  be 
esteemed  a  complete  payment  of  the  debt,  under  the  8  &  4  Arm. 
c.  9,  s.  74     But  the  learned  Judge  over-ruled  the  objection ;  for 

t  Distinguished    in    Camidge   v.  to  have  made  any  difference  in  the 

AUenhy  (1827)  6  B.  &  C.  373,  and  law,  is,  with  the  rest  of  the  statute, 

see  Smith  v.  Mercer  (1867)  L.  E.  3  formally  repealed   by  the  Bills    of 

Ex.  61 ;  37  L.  J.  Ex.  24.— R.  0.  Exchange  Act,  1882,  s-  96.— B.  O. 

X  This  section,  which  never  seems 
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that  notice  was  only  required  by  the  custom  of  merchants  to  be    SwriwYABD 
given  to  such  as  was  a  party  to  the  bill,  which  the  defendant       boweb. 
was  not ;  nor  did  it  appear  that  he  had  suffered  any  damage  by 
♦reason  of  the  want  of  notice.    A  verdict  was  found  for  the       [  *63  ] 
plaintiffs. 

Toddy  now  renewed  the  objection  upon  a  motion  to  set 
aside  the  verdict,  and  contended  that  the  object  of  the  above 
cited  clause  of  the  statute  was  to  compel  all  persons  who  received 
a  bill  in  satisfaction  of  a  former  debt  to  take  the  due  course  to 
obtain  payment,  and  to  give  notice  of  non-payment  to  the  person 
from  whom  they  received  it,  under  the  penalty  of  the  same  being 
considered  complete  payment.  That  the  statute  was  for  this 
purpose  in  aid  of  the  law-merchant,  which  already  provided 
notice  to  such  as  were  parties  to  the  bill.  And  he  referred  to 
BisJiopY.  RoweA 

LoBD  Ellenbobouoh,  Gh.  J. : 

The  defendant  was  not  entitled  to  notice,  because  he  was  not 
a  party  to  the  bill.  The  statute  does  not  require  notice  to  be 
given  to  strangers ;  and  as  to  its  operating  to  make  the  bill  com- 
plete payment,  I  cannot  consider  that  the  bill  was  accepted  in 
satisfaction  of  the  debt;  it  was  perfectly  collateral;  if  it  had 
been  paid,  well ;  not  being  so,  the  debt  remains. 

BlYLBY,  J. : 

There  was  positive  evidence  by  Ghesner  that  he  never  could 
have  paid  the  bill,  and  therefore  the  defendant  could  not  have 
suffered  for  want  of  notice. 

Per  Curiam  :  Rule  refused. 

t  3  M.  &  S.  362. 


T  2 
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1816.  CHAMIER    AND    PLESTOW    v.    CLIXGO    and 

— '•  jWILLETT. 

[  64  ]  (5  M.  &  S.  64—65.) 

A  judgment  in  ejectment  upon  the  Beveral  demises  of  two  was  held 
to  be  evidence  to  support  trespass  quoere  claua,  freg,  brought  by  them 
jointly. 

Tbbspass,  quare  claus,  freg.  situate  in  Hockwold  cum  Wilton, 
Knight's  Fen,  Eedmore,  and  Hilgay,  in  Norfolk.  Plea,  general 
issue.  Secondly,  liberum  t^nementum  of  the  defendant  Willett. 
Issue  thereon.  At  the  trial  before  Wood,  B.  at  the  last  Norfolk 
Assizes,  the  plaintiffs  produced  an  office-copy  of  a  judgment  in 
ejectment  against  the  defendants  and  others  for  lands  situate  as 
above  upon  the  several  demises  of  the  plaintiffs,  and  proved  pos- 
session to  have  been  delivered  to  their  agent  by  the  sheriff's 
officer,  under  a  writ  of  possession  and  warrant.  There  was  a 
verdict  for  the  plaintiffs. 

And  now  Blossef,  Serjt.  moved  to  set  aside  the  verdict  upon 
an  objection,  which  was  made  and  over-ruled  at  the  trial,  viz. 
that  there  being  no  joint  demise  by  the  plaintiffs  in  the  declara- 
tion in  ejectment,  but  only  a  several  demise  by  each,  in  separate 
counts,  there  was  nothing  to  shew  them  intitled  to  maintain 
trespass  jointly. 

But  the  Court  said  that  the  judgment  in  ejectment  upon  the 
everal  demises  of  the  tvo  plaintiffs  was  perfectly  consistent 
with  their  being  tenants  in  common,  in  respect  of  which  they 
might  maintain  trespass  jointly. 

To  which  Blosset  answered  that  then  the  plaintiffs  ought  to 
have  shew*n  that  they  were  tenants  in  common ;  for  the  second 
[  •Co  3       count  in  the  ejectment  being  for  other  *lands,  primd  facie  imports 
that  they  recovered  separate  lands  upon  separate  counts. 

But  HoLBOYD,  J.  said  that  without  doubt  though  the  second 
count  has  the  word  **  other,"  yet  the  plaintiffs  as  tenants  in  com- 
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mon  might  each  have  recovered  his  moiety  of  the  same  lands      Chamikb 
upon  the  separate  counts.    And  per  Curiam,  The  judgment  in     willett. 
ejectment  affirmed  some  title  to  the  lands  in  both  plaintiffs, 
which  may  well  consist  with  a  tenancy  in  common. 

So  the  rule  was  refused. 


BRAY   AND   Others  v.  HADWEN.t  ^^^^ 

May  4. 

(5  M.  &  S.  68—71.)  — 1- 

A  country  banker,  with  whom  a  bill  of  exchange,  payable  in  London,  [  ^8  ] 
19  deposited,  has  an  entire  day  after  receiving  notice  of  its  dishonour  to 
transmit  the  same  to  his  customer,  so  that  notice  by  the  next  day's  post, 
though  it  be  not  the  next  post,  will  be  time  enough :  therefore  whero 
the  indorsee  of  a  bill  payable  at  a  banker's  in  London,  deposited  it  with 
his  bankers  in  the  country,  who  caused  it  to  be  duly  presented  for 
payment  on  the  1 4th,  when  it  was  dishonoured,  and  notice  sent  by  the 
post  to  the  country  bankers  on  the  15th,  which  reached  them  on  the 
morning  of  the  17th  (being  Sunday),  and  they  on  the  next  day  sent 
notice  by  the  post  to  the  indorsee,  but  not  before  twelve  at  noon,  at 
which  time  the  post  set  out  for  the  place  where  the  indorsee  resided : 
Held,  that  this  notice  was  within  time. 

At  the  trial  of  this  cause  before  Graham,  B.  at  the  last  Devon 
Assizes,  the  action  being  by  the  plaintiffs  as  indorsees  against 
the  defendant  as  indorser  of  a  bill  of  exchange,  the  question  was, 
if  suflBcient  notice  of  the  dishonour  of  the  bill  had  been  given  to 
the  defendant.  The  bill  was  payable  at  a  banker's  in  London, 
and  became  due  on  the  14th  of  July,  1814,  and  was  presented  on 
that  day  about  twelve  o'clock,  *and  dishonoured.  The  bill  was  [  *69  ] 
returned  with  notice  of  its  dishonour  by  the  post  on  the  15th  to 
Glyn  &  Co.  bankers  at  Launceston,  with  whom  the  plaintiffs  had 
deposited  the  bill  as  their  bankers.  The  letter  reached  Laun- 
ceston on  Sunday  morning  the  17th.  And  on  Monday  the  18th 
Glyn  &  Co.  sent  notice  by  the  post  to  the  plaintiffs  at  Tavistock, 
where  they  resided,  and  the  plaintiffs  afterwards  forwarded 
notice  to  another  indorser  who  gave  notice  to  the  defendant. 
The  post  from  London  to  Launceston,  arrives  at  Launceston  at 

t  This  illustrates  s.  49  (13)  of  the  Bills  of  Exchange  Act,  1882.— E.  C. 
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Bray  eight  o'clock  in  the  morning,  and  letters  are  delivered  in  about 
Hadwex  ^^^^  *^  hour,  and  the  post  from  Launceston  to  Tavistock  leaves 
Launceston  at  twelve  at  noon,  allowing  an  interval  of  about  four 
hours.  The  letter  which  the  bankers  at  Launceston  put  into  the 
post  on  the  Monday,  to  the  plaintiffs  at  Tavistock,  was  not  put 
in  until  after  twelve  o'clock,  after  the  departure  of  the  post,  in 
consequence  of  which  it  did  not  go  from  Launceston  till  the  next 
post,  nor  reach  Tavistock  before  the  morning  of  the  20th; 
whereas,  if  it  had  been  sent  to  the  post  before  twelve  o'clock  on 
the  Monday  it  would  have  reached  Tavistock  on  the  morning  of 
the  19th.  And  the  question  was,  whether  the  Launceston 
bankers  should  not  have  apprized  the  plaintiffs  by  the  earliest 
possible  post,  that  is,  by  sending  the  letter  to  the  post  on  Monday 
before  twelve  o'clock,  or  whether  they  had  the  whole  of  Monday 
to  do  it.  There  was  also  another  question,  whether  the  plaintiffs 
should  not  have  given  notice  immediately  to  the  defendant 
instead  of  giving  it  to  another  indorser,  and  through  the  medium 
of  that  indorser  to  the  defendant.  The  learned  Judge  ruled  in 
t  ^70  ]  favour  of  the  plaintiffs  *upon  both  points,  and  there  was  a  verdict 
for  the  plaintiffs. 

Lens,  Serjt.  moved  for  a  new  trial,  and  referred  to  the  rule 
laid  down  by  Lord  Alvanlby  in  Haynes  v.  Birks,^  that  a  banker 
is  bound  to  give  notice  to  his  principal  the  very  day  of  the  dis- 
honour, if  he  can  do  so  by  using  ordinary  diligence.    Here, 
allowing  the  Launceston  banker  to  pass  over  Sunday!  without 
giving  notice,  yet  by  using  ordinary  dihgence  on  the  Monday, 
he  might  have  given  notice  by  the  post  of  that  day,  instead  of 
waiting  till  the  Tuesday's  post.    And  to  this  point  the  language 
of  Lord  Ellenborouoh,  in  Darhy shire  v.  Parker ,%  is  extremely 
strong ;  for  though  his  Lordship  was  inclined  somewhat  to  relax 
the  rule,  yet,  said  he,  ''  if  there  be  reasonable  time  between  the 
coming  in  and  going  out  of  the  post  on  the  same  day,  (as  in  that 
case  there  were  four  or  five  hours,)  it  would  be  a  material  ques- 
tion whether  the  party  were  bound  to  communicate  by  the  next 

t  3  Bos.  &  P.  699,  601.  750  (2  Camp.  602). 

\  See  Lindo  v.  Ujisworth,  12  B.  B.  §  6  East,  3. 
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post  the  intelligence  he  had  received  by  the  post  on  the  same        Bbat 
^j"  Hadwen. 

LoBD  Ellbnborough,  Ch.  J. : 

It  has  been  laid  down,  I  believe,  since  the  case  of  Darbyahire 
Y.  Parker,  as  a  rule  of  practice,  that  each  party,  into  whose  hands 
A  dishonored  bill  may  pass,  should  be  allowed  one  entire  day  for 
the  purpose  of  giving  notice  ;t  a  different  rule  would  subject 
every  party  to  the  inconvenience  of  giving  an  *account  of  all  his  [  *7i  ] 
other  engagements,  in  order  to  prove  that  he  could  not  reason- 
ably be  expected  to  send  notice  by  the  same  day's  post  which 
brought  it.  This  rule  is,  I  believe,  in  conformity  with  what 
Marias  states  upon  the  subject  of  notice,  and  it  has  been 
aniformly  acted  upon  at  Guildhall,  by  this  Court,  for  some  time. 
It  has  moreover  this  advantage,  that  it  excludes  all  discussion  as 
to  the  particular  occupations  of  the  party  on  the  day.  As  to  the 
objection  that  notice  was  not  given  by  the  holders  immediately 
to  the  defendant,  it  was  given  by  one  who  was  an  indorser,  and 
not  by  a  stranger,  which  is  enough  to  satisfy  the  allegation  that 
the  defendant  had  notice. 

Rule  refused. 

t  See  Scott  v.  Lifford,  9  East,  347 ;  and  Langdale  v.  Trimmer,  15  East, 
1191. 
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1816.  CASE  V.  DAVIDSON   and   Others. 

^Vfl?/  7.  (5  M.  &  S.  79—90.) 

[79]  DAVIDSON   V.   CASKt 

In  Erbor. 
(8  Price,  542 ;  S.  C.  2  Brod.  &  B.  379 ;  5  Moo.  J.  B.  116.) 

An  abandonment  to  the  underwriter  on  ship  transfers  the  freight 
subsequently  earned  as  incident  to  the  ship.  Therefore  where  ship 
and  freight  were  insured  by  separate  sets  of  underwriters,  and  the  ship 
being  a  general  ship,  was  captured,  and  ship  and  freight  were  aban- 
doned to  the  respective  underwriters,  who  paid  each  a  total  loss ;  and 
the  ship  being  recaptured,  performed  her  voyage  and  earned  freight; 
which  was  received  by  the  defendant  for  the  use  of  those  who  were 
legally  entitled  thereto :  Held,  that  the  underwriter  on  ship  was  entitlod 
to  recover. 

Assumpsit  for  money  had  and  received,  and  the  money  counts^ 
Plea,  general  issue.  On  the  trial  before  Lord  Ellenborough^ 
Ch.  J.  at  Guildhall  in  Trinity  Term,  1815,  there  was  a  verdict 
for  the  plaintiff  for  111.  12«.  lOd.  damages,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : 

Messrs.  Brotherston  and  Begg  were  owners  of  the  vessel  called 
the  Fanny ^  which  was  a  general  seeking  ship,  and  sailed  on  & 
voyage  from  Rio  de  Janeiro  to  Liverpool  with  a  cargo  of  goods 
on  freight,  the  property  of  different  persons.  On  the  27th  of 
January,  1814,  Messrs.  Brotherston  and  Begg  insured  the  vessel 
on  the  said  voyage,  valued  at  7,000Z. ;  and  on  the  22nd  April 
following  they  insured  the  freight  of  the  said  voyage  by  other 
policies  and  with  other  underwriters,  and  valued  the  same  at 
4,000Z.  The  vessel  with  the  cargo  was  captured  in  the  course  of 
the  voyage  by  an  American  privateer,  and  thereupon  Messrs. 
Brotherston  and  Begg  gave  notice  of  abandonment  at  the  same 
time  to  the  respective  underwriters  on  ship  and  freight,  who 
severally  accepted  the  same.  Afterwards  the  vessel  was  recap- 
tured by  one  of  His  Majesty's  ships  of  war,  was  brought  to 
London,  and  was  by  decree  of   the  High  Court  of  Admiralty 

t  The  decision  of  the  Exchequer  Stewart  v.  Oreenock  Marine  Instiranc^ 

Chamber  finally    settled   the    point  Co.  (1848),  2  H.  L.  C.  159;  see  both 

which  had  been  much  discussed  in  cases  referred  to  and  followed  by  Loxxl 

cases  arising  out  of  the  Russian^ Em-  Blackburn,   in   Keith  v.    Burroti* 

bargo  in  18C0.     The  piinciple  was  (H.  L.  1877)  2  App.  Cas.  636,  656, 4G 

applied  by  the  House  of  Lords  in  L.  J.  C.  P.  801,  37  L.  T.  291.— B,  C. 
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restored  to  the  owners  with  the  cargo,  on  payment  of  salvage        case 
and  expenses.    The  vessel  arrived  at  Liverpool  and  delivered  her    D^^J^goy^ 
cargo  and  earned  the  freight.    It  was  agreed  between  the  ship- 
owners and  the  underwriters  on  ship,  (but  not  by  the  under- 
writers on  freight,)  that  the  defendants  should  sell  the  ship  and 
receive  the  proceeds  *thereof,  and  should  also  receive  the  freight       [  *80 
of  the  cargo  for  the  use  and  benefit  of  all  persons  respectively 
who  should  legally  be  entitled  to  it.    The  underwriters  on  ship 
and  freight  severally  paid  or  satisfied  the  ship-owners  for  a  total 
loss.    The  underwriters  on  ship  paid  the  loss  on  ship  before  the 
underwriters  on  freight  paid  the  loss  on  freight.     The  defendants 
received  and  paid  to  the  underwriters  on  ship  the  amount  pro- 
duced by  the  sale  of  the  ship,  which  was  about  33Z.  per  cent,  on 
their  subscriptions.      The  defendants  also  received  the  freight, 
which  they  held  under  the  terms  of  the  agreement,  and  which  is 
35/.  16«.  5d.  per  cent,  clear  on  the  sum  insured  on  the  ship. 
The  underwriters  on  ship  and  also  the  underwriters  on  freight 
severally  claimed  from  the  defendants  the  freight  thus  received. 
The  plaintiff  is  an  underwriter  on  ship  to  the  amount  of  200Z., 
and  claims  to  recover  a  proportion  of  the  money  received  by  the 
defendants  for  freight.      The  question  for  the  opinion  of  the 
Court  is,  whether  the  plaintiff  is  entitled  to  recover.    If  he  is 
entitled,  the  verdict  to  stand,  otherwise  a  nonsuit  to  be  entered. 

This  case  was  argued  partly  in  last  Term,  and  partly  on 
this  day,  by  Ricliardson  for  the  plaintiff,  and  Littledale  for  the 
defendants : 

For  the  plaintiff  two  points  were  made,  first,  that  the 
abandonment  of  ship  conveyed  to  the  underwriter  on  ship  the 
ship's  future  earnings ;  secondly,  that  the  underwriter's  title  to  the 
earnings  was  not  affected  by  an  abandonment  to  the  underwriter 
on  freight.  In  support  of  these  propositions  were  cited  the  cases 
ol  Thompson  v.  Rowcroft,^  *Leatham  v.  Terry yl  McCarthy  v.  [  *8i  ] 
-^W.§  Sharp  v.  Glad8tone,\\  And  Chinnery  v.  Blackburnef^ 
Siilidt  V.  BowleSyW  Morrison  v.   Parsons, H    were   referred   to 

t  4  Eaat,  34.  H  2  E.  R.  731  (1  H.  Bl.  117  n.). 

:  3  Bos.  &  P.  479.  tt  10  R.  R.  296  (10  East,  279). 

§  7  E.  B.  Til  (5  East,  388).  Jt  H  B.  R.  622  (2  Taunt.  407). 
i  $  E.  £.  5S3  (7  East,  24). 
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Case        ajgiicndo,  as  shewing,  that  by  an  assignment  of  the  ship,  the 

Davidson     freight  passes  to  the  assignee,  and  payment  of  it  to  him  will  be 

good ;  though  if  the  ship  be  chartered  the  assignee  cannot,  by 

reason  of  a  technical  rule  of  law,  maintain  an  action  for  the 

freight  in  his  own  name. 

For  the  defendants  it  was  urged,  that  as  by  the  law  of 
England  freight  might  be  made  a  distinct  subject  of  insurance 
from  ship,  the  law  would  so  mould  these  contracts,  where  they 
concurred,  as  to  preserve  the  rights  of  the  respective  parties 
distinct ;  and  apply  to  each  what  properly  belongs  to  it.  Where- 
fore an  underwriter  on  ship  who  insures  but  the  hull,  materials, 
body,  tackle,  and  apparel  of  the  ship,  shall  not,  by  an  abandon- 
ment, be  entitled  to  the  earnings  ;  for  this  would  be  to  confound 
the  two  species  of  abandonment,  and  would  render  an  abandon- 
ment of  freight  of  no  avail.  It  is  true  indeed,  that  the  beneficial 
interest  in  the  freight  passes  by  assignment  of  the  ship ;  the 
reason  of  which  is,  because  upon  the  purchase  and  sale  of  a  ship, 
both  parties  intend,  that  not  only  the  body  of  the  ship,  but  all 
its  incidents  should  pass,  and  agree  upon  a  price  accordingly ; 
whereas  a  contrary  intention  seems  necessarily  to  arise,  where 
there  is  a  separate  abandonment  of  ship  and  freight.  Abandon- 
ment, therefore,  differs  from  a  transfer  of  a  ship  upon  a  sale, 
and  extends  no  farther  than  to  the  thing  insured. 

[  82  ]        Lord  Ellenborouoh,  Ch.  J. : 

Although   this   question   now  comes   distinctly  in  judgment 
before  us  for  the  first  time,  yet  it  has,  I  own,  been  long  con- 
sidered,  in  my  mind,  as    settled,  that  freight  follows,  as    an 
incident,  the  property  in  the  ship  ;  and  therefore,  as  between  the 
respective  underwriters  on  ship  and  freight,  an  abandonment  of 
the  ship  carries  the  freight  along  with  it.     This  subject  was 
much  under  discussion  at  the  time  of  the   Russian  embargo « 
when  the  rights  of  the  respective  sets  of  underwriters  were  con- 
sidered.   I  believe  it  was  at  that  time  said,  that  an  abandon- 
ment to  the  underwriters  of  ship,  like  the  traditio  r«,  divesteU. 
the  owner  of  all  his  rights  in  favour  of  the  party  to  whom  h^ 
abandoned.     The  underwriter,  indeed,  does  not  become  privy,  by 
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virtue  of  such  abandonment,  to  any  existing  charter-party,  nor        Case 
perhaps  to  any  contract  of  affreightment  before  made  with  the     datidsok. 
owner;  but  I  think  that  by  the  abandonment,   he  acquires 
possession  of  the  thing,  from  the  use  of  which  freight  is  to  be 
earned.    It  is  true,  that  the  ship-owner  may  have  entered  into 
contracts  for  the  insurance  of  freight,  and  that  by  abandonment 
of  ship,  the  underwriters  on  freight  will  be  deprived  of  some 
rights  to  which  they  would  perhaps  otherwise  be  entitled  ;  but 
this  will  necessarily  happen,   if    the  underwriter  on  ship  is 
entitled   to  look,  without  reference  to  the  contract  of  other 
persons,  to  his  own  contract,  and  to  those  consequences  which 
result  to  him   from   abandonment.      An  abandonment  to  the 
underwriter  on  ship,  transfers  to  him  not  merely  the  hull,  but 
the  use  of  the  ship,  and  the  advantages  resulting  from  the  com- 
pletion of  the  voyage.    If,  upon  the  completion  of  the  voyage, 
the  abandonee  may  withhold  the  goods  until  the  freight  is  paid, 
he  must  have  acquired  an  indefeasible*  title  to  it.    I  consider  his       [  ^^  1 
title  as  derived  out  of  the  use  of  the  ship.    It  is  true,  that  by  the 
osage  of  this  country,  the  ship-owner  may  insure  his  freight,  but 
that  is  not  to  interfere  with  the  insurance  on  ship ;   the  under- 
^iter  on  ship  is  to  have  his  rights  entire,  which  are  not  to  be 
affected  by  other  contracts  that  the  ship-owner  may  think  proper 
to  engage  in ;  and,  after  abandonment,  the  underwriter  on  ship 
is  the  person  to  be  considered  in  possession.    In  the  present  case, 
the  voyage  has  been  completed,  freight  has  been  earned,  and  has 
been  received  by  the  defendants,  for  the  use  of  such  persons  as 
are  entitled ;  and  the  question  is,  who  those  persons  are ;    to 
vhich  I  answer,  the  person  whose  ship  earned  the  freight,  and 
that  is  the  abandonee.    This  subject  has  been,  on  several  occa- 
sions, in  the  mind  of  the  Court,  but  more  particularly  in  Sharp 
V.  Gladstone^  and  Morrison  v.  Parsons ;  and  what  was  said  in 
the  latter  case  by  Lawrence,  J.,  namely,  that  the  right  to  freight 
Bubseqaently  accruing,  must  belong  to  the  assignee  of  the  ship, 
^  incident  thereto,  was  not  new  doctrine  at  that  time,  but  had 
i^n  intimated  before  by  that  learned  Judge,  as  his  opinion ; 
iiideed,  there  seems  to  have  been  a  concurrence  of  opinion  in 
Westminster  Hall  upon  that  point.     The  underwriter  on  freight, 
will  certainly,  by  this  doctrine,  lose  the  specific  thing  abandoned 
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Cabe  to  him,  except  where  the  assured  is  entitled  to  the  freight ;  but 
Davidsok.  abandonment  of  the  freight  cannot  break  in  upon  the  rights  of 
those  who  are  entitled  to  the  ship.  And  I  own  it  seems  to  me, 
that  it  cannot  make  a  difference,  whether  the  underwriter  on 
ship  has  or  has  not  notice  of  the  insurance  on  freight ;  for  I  rci>t 
on  this  simple  ground,  that  the  abandonee  of  ship,  has  all  the 
[  *8*  ]       rights  of  the  ship-owner  cast  upon  him,  *by  operation  of  that 

emphatic  word  in  the  law-merchant,  "  abandonment ; "  and  being  | 
so  entitled,  has  a  right,  if  he  uses  the  ship  for  completing  her 
voyage,  to  her  earnings,  as  against  all  the  world.  Who  are  the 
persons  liable  to  pay  the  wages,  I  do  not  think  is  a  question 
here  ;  very  likely  the  sailors  might  libel  the  ship,  and  the  aban- 
donee might  be  liable. 

Bayley,  J. : 

I  think  this  is  a  question  of  considerable  difficulty,  and  it  has 
made  a  different  impression  on  my  mind  from  that  of  my  Lord, 
and  I  believe  the  rest  of  the  Court.    We  have  considered  the 
subject  a  great  deal  before  we  arrived  at  this  stage  of  the  caee, 
and  seeing  that  we  are  not  likely  to  come  to  an  unanimous 
agreement  upon  it,  it  is  better  that  we   should    declare    our 
opinions  without  farther  delay.     This  is  an  action  by  the  under- 
writer on  ship,  against  a  person  who  has  received  and  holds  the 
freight  for  the  use  of  the  party  entitled  to  it.    At  one  period  of 
the  adventure,  there  was  a  capture,   and  there  was    a    con- 
temporaneous abandonment  to  the  respective  underwriters  of 
ship  and  freight.      The  ship  was  afterwards  re-captured,   and 
completed  her  voyage,  and  ultimately  earned  freight;  and  the 
question  is,  if  the  underwriter  on  ship  is  entitled  to  have  &hip 
and  freight,  or  only  the  ship ;  and  the  underwriter  on  freight  to 
have  the  freight.     Now  the  impression   of  my  mind  is,   with 
deference  to  my  Lord,  that  an  abandonment  of  ship,  under  suclv 
circumstances,  from  the  nature  of  the  subject  matter,  implies    2^ 
virtual  exception  of  the  freight.     Where  ship  and  freight  are 
comprehended,  as  is  most  usual,  in   one  insurance,  they  art! 
insured  as  one  entire   subject;     but  where  the  insurance     i^ 
separate,  they  ought  to  be  considered,  to  the  termination  of  tin: 
[  •ss  ]       *advcnture,  as  separate  subjects.     Freight  is  compounded    o 


voL.XTn.]       1816.    K.  B.     5  M.  &  S.  83—83.  285 

several  considerations ;  it  includes  the  wear  and  tear  of  the  ship,        Cask 
the  provisions  and  wages  of  the  crew,  and  a  reasonable  return  of    Davidson. 
profit  to  the  owner  for  the  employment  of  his  capital.     The 
underwriter  on  ship  understands  that  he  insures  only  the  body, 
tectle,  and  apparel  of  the  ship,     I  agree,  that  the  ship-owner,  in 
ascertainmg  the  value  to  be  insured,  includes  in  his  calculation, 
flot  only  the  value  of  the  ship,  but  also  the  expenses  of  the  outfit; 
and  this  creates  some  difficulty,  because  when  a  loss  happens,  it 
is  computed,  I  believe,  upon  the  value  at  the  time  the  ship  set 
sail,  and  not  at  the  time  of  the  loss ;  and  as  this  value  is  con- 
stantly diminishing  as  the  voyage  proceeds,  it  may  be  said,  that 
the  teight  is  no  more  than  an  equivalent  for  this  decrease  in 
value.    Nevertheless,  it  seems  to  me,  that  the  underwriter  on 
siip,  has  no  right  to  expect  from  an  abandonment  more  than  he 
has  insured,  that  is,  the  hull,  the  tackle,  and  apparel  of  the  ship, 
in  the  plight  in  which  she  is  at  the  time  of  abandonment.  If  the 
ship  completes  her  voyage,  it  is  so  much  saved  to  him.     I  am 
not  sorry  that  the  opinion  of  the  Court  is  against  me,  for  I  think 
<he  consequence  will  be,  that  in  future  there  never  will  be  rn 
abandonment  of  ship.     If,  by  abandoning  the  ship,  the  assured 
most  be  deemed  to  have  abandoned  the  freight,  there  cannot  be 
&ny  abandonment  to  the  underwriter  on  freight;  and  the  assured 
may  be  liable  to  the  underwriter  on  freight  for  the  freight.     The 
mariners  value  on  him  for  wages,  and  he  is  obliged  to  pay  them. 
It  is  true,   that  they  may  proceed  against  the  ship  in  the 
Admiralty  Court,  but  they  are  not  bound  to  go  thither,  and  may 
sne  the  owner ;  and  the  master  of  the  ship  cannot  go  to  the 
Admiralty  *Court.    That  seems  to  me  to  place  the  ship-owner       [  *86  ] 
m  sneh  a  predicament  upon  abandonment,  that  it  will  not  allow 
him  for  the  future  to  make  abandonment  of  ship.    I  do  not 
qaote  the  eases  of  Sharp  v.  Gladstone,  and  Barclay  v.  Stirling, \ 
because  they  do  not  involve  any  question  between  the  two  sets 
o!  underwriters.    But  I  ask,  upon  what  principle  is  the  under- 
writer on  ship  to  be  entitled  to  the  freight?    Suppose  the  ship 
to  have  performed  nine-tenths  of  her  voyage  at  the  time  of 
abandonment,  the  underwriter,  if  entitled  to  the  freight,  will 
receive  the  whole  benefit  and  earnings  of  the  voyage,  although 
t  P.  245,  ante  (5  M.  &  S.  6.) 
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Cabk  he  is  only  at  a  few  days  expense  for  provisions.  This  would  be 
Davidson,  the  consequence  of  its  being  understood,  that  by  abandonment  of 
ship,  it  is  the  intention  of  the  assured  to  abandon  all  the  rights 
belonging  to  her.  If  this  is  to  be  taken  as  the  intention,  I  agree 
that  the  underwriter  is  entitled  to  the  growing  freight ;  but  it 
seems  to  me,  from  the  nature  of  an  abandonment,  and  from  the 
constant  practice  which  has  prevailed,  of  insuring  freight 
separately,  that  it  must  have  been  the  understanding  of  these 
parties,  that  an  abandonment  of  the  ship  should  not  carry  with 
it  the  freight.  If  this  be  not  so,  it  is  wonderful  that  the  question 
has  never  been  raised,  so  as  to  settle  the  right  of  the  abandonee 
of  ship  to  the  freight.  For  these  reasons,  I  think  the  plaintiff  is 
not  entitled. 

Abbott,  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.    The 
question  comes  now  for  the  first  time  to  be  decided,  but  it  is  not 
new  to  the  Court;  an  opinion  has  been  expressed  upon  it  in 
several  cases.    Nor  is  it  by  any  means  a  new  point  to  the  minds 
[  •S?  ]       of  professional  men,  who  have  been  at  all  conversant  with  *the 
law-merchant.    Now  this  is  a  principle  clearly  established,  that 
if  the  ship  be  sold,  the  vendee  is  entitled  to  the  freight  as  an 
incident  to  the  ship.    And  on  that  principle  I  found  my  judg- 
ment in  this  case,  being  of  opinion  that  an  abandonment   is 
equivalent  to  a  sale  of  the  ship.    And  considering  freight  to  be 
an  incident,  I  cannot  engraft  upon  the  effect  of  an  abandonment 
any  exception,  but  take  it  to  be  a  complete  transfer  of  all  the 
rights  which  are  consequent  upon  a  sale  of  the  ship.     It  was 
argued  by  Mr.  Littledakf  that  since  a  practice  has  prevailed  in 
this  country  of  insuring  ship  and  freight  separately,  the  under- 
writer on  ship  must  contemplate  that  inasmuch  as  freight  may 
be  the  subject  of  a  separate  insurance,  it  may  also  be  separately 
abandoned.    But  this  argument  is  built  upon  an  assunaption 
that  an  abandonment  of  freight  conveys  to  the  abandonee  a  right, 
to  the  freight  in  preference  to  the  right  of  the  abandonee  of  ship  ; 
which  is  assuming  the  whole  question.     As  well  might   it  !:>« 
argued,  that  as  the  underwriter  on  freight  is  aware  that  the  ship 
may  be  separately  insured,  he  must  therefore  be  taken  to  kno^ 
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that  an  abandonment  of  the  ship  will  convey  all  the  incidents        Case 
belonging  to  it  to  the  abandonee.    The  practice,  therefore,  of    davidbox. 
insuring  ship  and  freight  separately  seems  to  me  to  afford  no 
argument  whatever  either  way  to  shew  what  the  law  is  or  ought 
to  be.    If  it  had  been  the  practice,  that  upon  separate  insurances 
the  abandonee  of  freight  should  take  the  freight  notwithstanding 
an  abandonment  of  the  ship,  such  a  practice  might  have  afforded 
a  construction ;  but  we  do  not  find  that  there  has  been  any  such 
practice.     It  was  farther  contended  by  Mr.  lAttledale,  that  sup- 
posing this  freight  had  not  been  insured,  the  ship-owner  and  not 
the  underwriter  on  ship  would  have  *been  entitled  to  it  after       [  ♦88  ] 
abandonment  of  the  ship ;  but  I  did  not  observe  that  he  cited 
any  authority  for  this  position ;  and  the  practice,  I  believe,  has 
been  the  other  way.    I  have  never  heard  of  an  instance  in  which 
the  assured,  after  abandoning  the  ship  to  the  underwriter,  has 
stepped  in  and  claimed  the  freight  as  against  the  underwriter ; 
on  the  contrary,  the  practice  has  been  uncontested  that  the 
abandonee  has  received  the  freight.      It  may  perhaps  be  a 
question,  as  between  the  underwriter  on  freight  and  the  ship- 
owner after  abandonment,  to  whom  the  freight  belongs ;  but  this 
question  it  is  unnecessary  at  present  to  touch.     It  has  been 
observed  that  nothing  is  to  be  found  in  the  foreign  writers  in 
bvoor    of   this  claim  of  the  underwriter  on  ship.      Foreign 
writers,  I  am  aware,  are  not  to  be  stated  as  authorities  in  this 
Coort ;  but  I  find  one  learned  foreign  writer  in  commenting  on 
the  15th  article,  tit.  Insurance,  t  which  prohibits  the  insurance 
of  freight,  is  of  opinion  that  freight  is  an  incident  to  the  ship, 
and  must,  from  its  nature,  follow  it.    And  he  puts  an  instance 
of  a  voyage  to  the  West  Indies,  where  it  is  usual  to  stipulate  for 
the  freight  on  putting  the  goods  on  board.    He  then  supposes 
that  the  ship  is  lost  in  the  voyage,  and  that  the  goods  are  saved 
in  part  or  in  whole;    and  concludes  that  the  ship-owner,  in 
TTiAlriTig  abandonment,  is  bound  to  answer  to  the  underwriter  for 
so  mueh  of  the  freight  as  is  received.    A  stronger  mode  of  illus- 
trating his  opinion  that  the  freight  accompanies  the  ship  can- 
not be  pnt.     Although  I  do  not  quote  this  as  an  authority,  yet  it 

t  Yalin,  Liv.  Ill ;  tit.  6,  Des  Assurances,  Art.  15. 
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Case        is  satisfactory  to  knew  that  my  opinion  concurs  not  only  with 
Davidson,    that  of  other  *  Judges,  but  also  with  that  of  foreign  writers  upon 
[  *sd  ]      this  subject. 

HOLROYD,  J. : 

I  am  also  of  opinion,  that  the  plaintiff  is  entitled  to  recover, 
and  I  would  adopt  the  same  line  of  argument  that  has  been 
taken  by  my  Lord  and  my  brother  Abbott.    It  appears  to  me 
that  when  the  ship-owner  abandons  his  ship  to  the  underwriter, 
the  latter  stands  in  all  respects  as  to  future  benefit  in  place  of 
the  owner.    The  underwriter  pays  the  whole  loss,  and  in  con- 
sequence becomes  quasi  owner  instead  of  the  former  owner.     It 
follows  as  a  consequence  of  abandoning  the  thip  that  the  owner 
divests  himself  of  his  right  to  freight,  which  is  incident  to  the 
ship,  and  the  same  becomes  vested  in  the  abandonee,  to  whom  it 
is  competent  to  possess  himself  of  the  ship,  and  if  she  should  be 
unfreighted  to  endeavour  to  obtain  for  her  a  freight    And  if  the 
ship  be  freighted,  yet,  as  it  seems  to  me,  the  underwriter  is  not 
bound  to  complete  the  voyage,  because  the  rights  of  the  owners 
oE  the  goods  laden  on  board  are  personal,  lying  in  contract  with 
the  ship-owner,  and  not  running  with  the  ship ;  and  being  in 
respect  of  a  personal  chattel,  an  action  lies  not  against  the 
underwriter,  but  against  the  owner  alone.    Put  the  case  of  a 
voyage  from  London  to  Madeira,  or  perhaps  the  West  Indies ;  an 
insurance  is  effected  from  London  to  the  West  Indies,  with  leave 
to  touch  at  Madeira ;  a  loss  happens  before  the  ship  reaches 
Madeira,  and  the  assured  abandons;    is  not  the  underwriter 
entitled  to  the  freight  if  he  carries  on  the  goods  to  the  West 
Indies  ?    I  apprehend  he  is ;  for  otherwise  it  would  follow  that 
he  could  not  possess  himself  of  the  ship  until  her  return  home. 
L  *^  ]       Upon  these  grounds  it  appears  to  *me  that  the  abandonee  become  s 
entitled  immediately  to  all  the  earnings  of  the  ship  as  a  con- 
sequence of  the  abandonment. 

Judgment  for  the  plaintiff'. 

Note. — That  on  the  last  day  of  this  Term  the  Court  gave  leave 
to  turn  this  case  into  a  special  verdict. 
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DAVIDSON  V.  CASE.  1820. 

In  Error.  Mic^lmas 

(8  Price,  543—561.)  Term, 

Thb  case,  having  been  turned  into  a  special  verdict  accord-      a^mler!^ 
inglj,  was  argued  in  the  Exchequer  Chamber  by  Littledale  for 
the  defendant  (plaintiff  in  error),  and  by  Scarlett  for  the  plaintiff 
(defendant  in  error) ;  and,  in  Michaelmas  Term,  1820,] 

Dallas,  Ch.  J.  delivered  the  judgment  of  the  Court :  [  8  Price, 

556  J 

This  case  came  before  the  Court  on  a  writ  of  error  from  the 
King's  Bench.  It  is  unnecessary  to  state  the  facts  in  detail,  as 
they  will  be  found  fully  and  accurately  set  forth  in  the  printed 
report  of  what  passed  on  the  original  argument  in  the  Court 
l>elow.  It  will  be  suflScient  on  the  present  occasion,  to  observe, 
that  there  had  been  two  separate  insurances — the  one  on  ship 
and  the  other  on  freight.  The  ship  had  been  captured  and  re- 
captured in  the  course  of  the  voyage,  and  had  ultimately  earned 
freight.  There  having  been  an  abandonment  of  ship  to  the 
onderwriters  on  ship,  and  of  freight  to  the  underwriters  on 
freight,  the  question  now  to  be  determined  by  us  arose — whether, 
upon  such  abandonments,  the  abandonment  of  ship  includes 
freight,  and  entitles  the  underwriters  on  ship  to  the  freight  also, 
wholly  and  exclusively,  under  that  abandonment :  or,  whether 
the  underwriters  on  freight  are  entitled  to  the  freight,  as  having 
insured  the  freight  specifically,  and  having  from  the  assured  an 
aUndonment  of  such  freight  under  the  insurance  so  made. 

This  question,  long  depending,  but  always  avoided,  because  in 
former  cases  not  necessary  to  *be  decided,  has  at  last  been  de-  [  •ss;  j 
termined  by  that  Court  from  whose  judgment  error  is  now 
hfought,  in  which  three  of  the  learned  Judges  held,  that  an 
abandonment  of  ship  included  freight ;  and  a  different  opinion 
^as  delivered  by  Mr.  Justice  Bayley,  who  considered  that  an 
abandonment  of  freight  gave  the  abandonee  a  right  to  such 
freight  as  a  subject-matter  of  insurance,  separate  and  distinct 
from  that  of  the  ship,  with  reference  to  contracts  on  policies  of 
insurance. 
R.B. — ^voL.  xvn.  u 
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Davidson  It  would  be  an  idle  parade,  and  a  waste  of  time,  to  go  into  the 
Cabb.  subject  at  large,  fully  treated  of  as  it  is  in  all  the  elementary 
works  on  insurance  law,  and  more  particularly,  as  the  printed 
report  to  which  I  have  already  alluded  contains  all,  in  point  of 
authority  and  observation,  that  can  properly  belong  to  the 
question. 

I  shall  therefore  merely  advert  to  the  general  grounds  on 
which  the  argument  has  proceeded,  and  on  which  the  decision 
must  now  depend. 

First,  it  is  not  denied,  that,  generally  speaking,  an  assignment 
of  ship  includes  freight ;  but  it  is  said  that  it  does  so,  because 
such  is  the  natural  effect  and  consequence  of  such  assignment 
where  there  is  no  agreement  between  the  parties  to  the  contrary ; 
whereas,  in  cases  of  abandonment  under  insurance,  such  agree- 
ment is  to  be  implied  from  the  practice  of  making  separate 
insurances,  which  the  law  of  this  country — different  in  this 
[  •658  ]  respect  from  the  law  of  other  countries — ^permits  :  and  *that  the 
law  will  therefore  keep  the  interest  of  the  parties  separate  and 
distinct,  giving  to  the  underwriter  on  ship  the  ship  abandoned, 
and  the  freight  to  the  underwriter  on  freight  abandoned. 

That  such  a  practice  has  prevailed  is  undoubtedly  true  ;  but 
there  is  a  fallacy  in  confounding  the  fact  of  that  practice  with 
the  legal  effect  of  a  contract  for  insurance.    It  is  the  practice 
itself  that  raises  the  legal   question.      To  make  the   practice 
decisive  of  the  law,  it  would  be  necessary  to  go  farther,  and  to 
show  a  practice  of  settling  losses  in  conformity  to  it,  and  that 
the  underwriters  on  ship  have  never  claimed  the  freight,  and  the 
underwriters  on  freight  have  constantly  received  it.      Such  a 
practice,  if  of  sufficient  prevalence  and  notoriety  to  raise  the 
presumption  of  general  knowledge,  would  shew  the  understanding 
of  parties  with  reference  to  which  they  must  be  taken  to  deal, 
and  would  therefore  form  the  basis  of  the  contract  between  thosid 
who  were  respectively  privy  to  it.    But  it  was  admitted  in    thtj 
argument  in  the  Court  below,  and  adverted  to  upon  the  Bench 
and  has  again  been  admitted  in  the  argument  here,  that  ther^ 
has  been  no  such  settled  practice ;  but  that,  on  the  contrary,  tb< 
question  has  altogether  hitherto  been  the  subject  of  controversy 
the  underwriters  on  ship  having,  in  every  instance,  resisted    t]^ 
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claim  of  the  underwriters  on  freight,  asserting,  that  the  freight     Davidbon 
belonged  to  themselves,  as  owners  of  the  ship,  on  the  abandon-        gabb. 
ment  being  made. 

It  is  not  pretended,  that  there  has  been  any  actual  agreement  [  ^^^  ] 
to  the  contrary  in  this  case,  and  it  seems  to  follow  of  course  that 
no  such  agreement  can  be  implied  from  the  mere  practice  of 
insuring  separately,  when  we  find  that  the  practice  stops  with 
the  fact  of  so  insuring,  and  the  effect  of  such  fact  has  constantly 
been  matter  of  dispute.  I  have  dwelt  on  this  the  more,  because 
I  observe  that,  in  the  Court  below,  the  argument  was  mainly 
pressed,  on  the  ground  that  such  an  agreement  was  to  be 
implied — which  I  think  it  cannot  be  for  the  reasons  which  I 
have  given. 

It  then  becomes  our  business  to  enquire — ^there  being  then  no 
actual  or  impUed  agreement  between  the  two  sets  of  insurers — 
what,  in  point  of  law,  is  the  effect  of  the  contract  into  which  they 
have  respectively  entered  with  the  owners.    I  say  the  two  sets 
of  insurers ;  because  it  is  not  necessary  to  consider  the  conse- 
quence of  a  separate  insurance  and  abandonment  of  freight 
between  the  insurers  on  freight  and  the  insured,  under  all  cir- 
eumstances  that  might  possibly  arise  on  the  contract  directly 
made  between  them.     Confining,  therefore,  the  consideration  in 
the  manner  stated,  what  is  the  legal  operation  of  the  respective 
contracts  ?    In  resolving  this  question,  I  put  no  stress  upon  the 
£act  that  freight  passes  under  a  general  assignment  of  ship; 
because  that  appears  to  me  to  be  begging  the  question — the 
question  arising  on  a  supposed  distinction,  existing  in  cases  of 
abandonment,  as  being  different  from  common  transfer  by  the 
ordinary  modes.     The  effect  of  it,  *correctly  considered,  is  only       [  •660  ] 
to  r&xdt  the  question  to  the  general  operation  of  law,  supposing 
the  distinction  contended  for  to  fail.    Nor  do  I  place  reliance  on 
the  assignee  of  the  ship  becoming  the  owner  of  her,  in  a  common 
case ;   for  there  again  the  question  turns  upon  the  asserted  dis- 
tinction.    Neither  do  I  give  weight  to  the  mere  fact  of  separate 
insurances ;  for  this  also  would  be  to  take  that  point  for  granted : 
and  they  are  not  separate  but  connected,  if  made  under  a  general 
understanding  that  each  shall  refer  to  and  be  regulated  by  the 
other. 

u  2 
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Davidson  But  the  case  seems  to  me  to  result  to  this : — ^if ,  in  every  other 
Case.  case  of  transfer,  the  freight  follows  the  assignment  of  the  ship ; 
and  if  abandonment  be  but  a  different  term  for  assignment,  and 
the  same  in  effect,  unless  modified  to  a  different  purpose  by  the 
agreement  of  parties ;  and  if  in  this  case,  so  far  from  there  being 
any  such  agreement,  either  actual  or  in  fact,  or  to  be  presumed 
in  law,  the  contrary  is  to  be  implied — the  case  only  amounting 
to  claim  on  one  side,  and  resistance  to  such  claim  on  the  other — 
the  reason  fails  for  taking  this  case  out  of  the  general  law :  and, 
consequently,  the  underwriters  on  ship,  under  the  abandonment 
to  them  of  ship,  are  entitled  to  freight. 

In  so  deciding,  we  shall  not  break  in  upon  the  general  legal 
principle,  by  engrafting  upon  it  an  anomaly  of  doubtful  con- 
venience ;  nor  will  the  decision  lead  to  any  difficulty  in  future, 
[  •661  ]  as  *ship  and  freight  may  be  made  the  subject  of  one  and  the 
same  insurance  ;  or,  if  there  be  any  practicable  objection  to  this 
of  which  I  am  not  aware,  the  parties  may  contract,  with 
reference  to  the  law  as  now  finally  settled,  supposing  the  case  to 
end  here. 

I  will  merely  farther  state,  that  I  have  avoided  going  into 
much  that  has  on  former  occasions  been  closely  or  loosely 
applied  to  the  subject,  having  confined  myself  for  the  reasons 
given,  and  which  I  will  not  repeat,  to  a  single  and  general  view 
of  it. 

The  consequence  of  our  opinion  is,  that  the  judgment  of  the 
Court  of  King's  Bench  must  be  affirmed. 

Judgment  affirmed. 


1816.         DOE,   ON  THE  Demises    of   WRIGHT  and  Othkrs, 
^m^'  V.   JESSON  AND   Others. 

(5  M.  &  S.  95—103.) 
[The  judgment  of  K.  B.  in  this  case  was  reversed  in  the 
House  of  Lords  in  1820.  The  appeal  case,  under  the  better 
known  title  of  Jesson  v.  Wright,  is  reported  in  2  Bligh,  1,  and 
will  be  reported  in  the  corresponding  volume  of  these  Reports. 
— R.  C] 
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HENTIG  AND  Another  v.   STANIFOETH.  isie. 

(5  M.  &  S.  122—125;  S.  C.  at  Nisi  Prius,  S.  N.  Henry  v.  Stani/orih,  Ma^. 

4  Camp.  270.) 

Where  an  insuTODoe  has  been  effected  upon  a  voyage  which,  upon 
the  facts  reasonably  supposed  to  exist  at  the  time  of  effecting  the 
inranmce,  would  have  been  a  lawful  voyage,  but  which  turns  out  to 
have  been  in  its  inception  illegal  by  reason  of  tinexpected  delay  in 
obtaining  a  licence  required  by  statute,  the  assurer  may  recover  back 
his  premium. 


[122] 


This  case  was  argued  on  a  former  day  in  this  Term,  by  the 
AUamey-General,  Gaselee,  and  F.  Pollock,  for  the  plaintiflfs ;  and 
by  Scarlett  and  Bamewali,  for  the  defendant.  The  case  of 
0<^  V.  Bruce, \  was  mainly  relied  on  for  the  plaintiffs ;  and 
those  of  Andree  v.  Fletcker,l  Morck  v.  Abel,^  Lubbock  v.  Pott8,\\ 
Tonlmin  v.  Anderson,^  Come  v.  Barber, \\  Vanhartah  v. 
BaJhed,ll  for  the  defendants. 

Cur.  adv.  wit. 

Lord  Ellenbobouoh,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 

This  was  an  action  for  money  had  and  received,  to  recover 

^i  the  premium  that  had  been  paid  on  a  policy  of  insurance. 

The  *cause  was  tried  before  me  at  Guildhall,  and  the  facts,  as      [  *123  ] 

stated  by  the  plaintiffs'  counsel,  and  which  were  admitted  with- 

ont  proof,  were  these :   The  policy  was  dated  on  the  20th  of 

November,  and  was  on  goods  at  and  from  Biga  to  Hull.     The 

ship,  which  was  a  Swedish  ship,  was  chartered  for  the  voyage ; 

and  by  the  terms  of  the  charter-party  a  British  licence  for  the 

^ojage  was  to  be  procured.    On  the  8rd  of  September  a  letter 

^^6  written  and  sent  from  Biga  to  the  agent  of  the  assured  in 

England,  directing  him  to  procure  a  licence    and    to    effect 

^iisurance.    The  letter  was  delayed  beyond  the  usual  time  by 

contrary  winds,  and  was  not  received  till  the  5th  of  October.   On 

Ae  7tfa  of  October  a  licence  was  obtained.     The  ship  sailed  from 

*  11  R.  B.  367  (12  East,  225).  H  1  Taunt.  227. 

I  1  fi.  fi.  701  (3  T.  K.  266).  tt  16  R.  E.  368  (4  M.  &  S.  16). 

S  3  Bo8.  &  P.  3o.  t  J  1  East,  487,  n. 

.  riiBst,449. 
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Hkntio      Riga  on  the  8rd.    It  was  objected,  that  this  was  an  illegal 
Staotfobth   voyage,  by  the  stat.  12  Car.  n.  c.  18,  s.  8,  the  ship  being 
Swedish,  and  the  goods  the  produce  of  Bussia,  and  that  the 
plaintiff  being  particepa  criminiSf  could  not  recover  back  the 
premium.    A  verdict  was  taken  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit.     Such 
a  motion  was  accordingly  made,  and  a  rule  to  shew  cause 
granted,  and  the  matter  has  been  argued.     Upon  considera- 
tion, we  think  the  plaintiff  is  entitled  to  recover  back  the 
premium,  on  the  principle  of  the  decision  of  Ooni  v.  Bruce  A   The 
objection  is,  that  the  contract  was  illegal,  the  voyage  insured 
being  for  the  conveyance  of  Bussian  commodities  from  Bussia  to 
England  in  a  Swedish  ship,  and  so  contrary  to  the  Navigation 
Act,  12  Car.  II.  c.  18,  s.  8,  and  that  the  plaintiff  being  particeps 
criminis  cannot  recover  back  the  money  paid  on  the  illegal  con- 
sideration.   But  before  the  time  of  this  insurance,  a  statute  had 
[  *124  ]      passed,  enabling  his  Majesty  to  legalize  such  *a  voyage   by 
licence,  and  in  fact  a  licence  had  been  granted  before  the  policy 
was  effected,  though  not  until  four  days  after  the  ship  sailed,  the 
ship  having  sailed  on  the  8rd  October,  and  the  licence  being 
dated  on,  and  expressly  made  to  be  in  force  from  the  7th  of  that 
month.    The  ship  having  sailed  before  the  licence  was  granted, 
it  has  been  decided,  and  rightly  so,  that  the  policy  was  void.     No 
risk,  therefore,  was  ever  incurred  by  the  underwriter,  and  if  he 
can  retain  the  premium,  he  will  retain  it  for  nothing.     But 
though  the  licence  was  not  actually  obtained  until  the  7th  of 
October,  it  was  always  in  the  contemplation  of  the  parties,  that  a 
licence  should  be  obtained ;  the  charter-party  provides  for  it,  and 
a  letter  directing  it  to  be  obtained  was  sent  from  Biga,  on  the 
8rd  of   September,  which,  according  to  the  ordinary   course, 
might  be  expected  to  have  arrived  in  England  in  time  for  a 
licence  to  be  procured  before  the  8rd  of  October,  the  day  of  the 
ship's  departure.    If  the  licence  had  been  obtained  before  the 
ship's  departure,  the  voyage  would  have  been  legal.    The  plain- 
tiff residing  abroad  had  reasonable  ground  to  suppose,  that  the 
licence  would  be  obtained  before  the  ship  sailed:   he  contem- 
plated a  legal  and  not  an  illegal  voyage.    His  agent  in  England 
t  11  B.  £.  367  (12  East,  225). 
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knew  that  the  licence  was  obtained,  bat  was  ignorant  of  the  time  Hektig 
of  the  ship's  departure ;  he  also  contemplated  a  legal  and  not  an  stakivobth. 
illegal  voyage.  The  illegality  depended  upon  a  fact,  viz.  the 
posteriority  of  the  licence  to  the  ship's  departure,  which  was  not 
known  to  the  parties,  and  was  contrary  to  the  opinion  and 
expectation  that  the  plaintiff  might  reasonably  entertain.  In 
this  respect,  the  present  case  is  in  principle  the  same  as  Oom  v. 
Bruce ;  there  the  illegaUty  of  the  voyage  arose  out  of  the  com- 
mencement of  hostiUties  on  *the  part  of  Russia,  which  was  a  fact  C  *125  ] 
unknown  to  the  plaintiffs  when  they  effected  the  policy.  It  was 
urged  in  argument,  for  the  purpose  of  distinguishing  the  two 
cases,  that  here  the  voyage  was  primd  facie  illegal,  because  a 
licence  was  necessary  to  legalize  it.  But  there  is  nothing  of 
illegality  apparent  on  the  face  of  the  policy,  and  as  far  as  the 
plaintiffs'  knowledge  of  the  facts,  coupled  with  the  circumstance 
of  the  expected  Ucence,  appears  to  have  extended,  he  had  a  right 
to  suppose  that  the  voyage  would  be  legal :  there  was  no 
illegality  apparent  to  him  or  to  his  agent.  We  think,  therefore, 
that  this  distinction  does  not  exist.  But  the  case  is  plainly 
distinguishable  from  all  the  cases  cited  on  the  part  of  the 
defendant,  wherein  the  return  of  premium  was  called  in  ques- 
tion. In  Toulmin  v.  Anderson,^  no  question  on  the  return 
of  premium  was  ever  made.  In  all  the  other  cases  cited  the 
voyages  were  illegal ;  and  there  was  not  in  any  one  of  them 
any  state  of  facts  either  actually  existing  or  supposed  to 
exist,  that  could  render  it  legal.  In  the  present  case,  a  state 
of  facts  was  supposed  to  exist,  and  reasonably  so  supposed,  under 
which,  if  the  expectation  of  the  parties  had  been  realized,  the 
voyage  would  have  been  legal.  Unfortunately  for  the  plaintiff 
his  expectation  was  disappointed,  and  he  lost  the  benefit  of  his 
insurance ;  but  he  contemplated  a  legal  voyage  and  a  legal  con- 
tract«  And  we  think,  therefore,  that  he  is  not  a  party  to  a 
violation  of  the  law,  and  is  entitled  to  recover  back  his  premium, 
as  money  paid  without  any  consideration. 

Rvie  to  be  discharged. 
t  1  Taunt.  227. 
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[146] 


1816.  DOE,   ON  THE  Demise  of  E.  BEADON  v.  PYKE. 

(5  M.  &  S.  146—156.) 

Although  a  surrender  of  a  life-estate  to  the  owner  of  the  fee  is  as 
hetween  the  parties  an  extinguishment  of  the  estate  surrendered,  yet 
it  may  have  continuance  to  uphold  a  prior  interest  derived  under  it : 
therefore  where  J.  B.  C.  having  a  lease  for  three  lives  of  a  manor, 
where,  by  the  custom,  the  copyholds  were  demiseable  by  copy,  made  a 
lease  for  years  by  indenture  of  a  copyhold  tenement  to  defendant's 
father,  and  afterwards  the  estate  of  J.  B.  C.  was  surrendered  to  the  lord 
of  the  fee,  who  made  a  lease  of  the  manor  to  the  lessor  of  the  plaintiff : 
Held,  that  inasmuch  as  the  lease  to  defendant's  father,  though  not 
warranted  by  the  custom,  and  though  it  suspended  the  copyhold  tenure, 
was  nevertheless  good  to  pass  an  interest  to  him,  the  lessor  of  the 
plaintiff  should  not  avoid  the  same  during  the  continuance  of  one  of 
the  three  lives  in  the  lease  to  J.  B.  C,  notwithstanding  tlie  suirender 
of  that  estate. 

Ejectment.  At  the  trial  before  Dampier,  J.  at  the  last 
Summer  Aesizes  for  Somersetshire,  there  was  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court,  upon  the  following 
case: 

The  Bishop  of  Bath  and  Wells  being  seised  in  right  of  his  see 
of  the  manor  of  Wiveliscombe,  demised  the  same  by  lease,  of  the 
28th  March,  1789,  to  the  Earl  of  Coventry,  his  heirs  and  assigns, 
for  the  Kves  of  the  Earl,  and  of  his  two  sons,  John  Bulkeley  and 
George  William  Coventry,  at  the  yearly  rent  of  80i.    The  said 
Earl,  on  the  28th  August,  1749,  devised  the  said  manor  to  J.  B. 
Coventry  for  life ;    remainder  to  the  sons  of  J.  B.  C,  remainder 
to  G.  W.  Coventry,  &c.,  and  with  power  to  J.  B.  Coventry  to 
demise  and  grant  by  lease  and  copy  of  court-roU,  according  to 
the  custom  of  the  said  manor,  all  and  every  the  messuages, 
lands,  and  tenements,  parcels  of  the  said  manor,  which  were  then 
granted  by  lease  or  copy  of  court-roll,  for  life  or  lives,  or  for 
years  determinable  on  life  or  lives,  in  such  manner  and  for  sucli 
estates  and  terms  of  years  as  the  same  had  been  usually  granted, 
reserving  thereon  the  ancient  and  accustomed  rents,  heriots,  and 
services.    And  the  testator  directed,  that  J.  B.  Coventry  should, 
as  soon  as  conveniently  might  be,  add  a  new  life,  and  obtain  a 
new  lease,  which  lease  should  be  for  the  use  of  the  testator's 
[  ♦147  ]       *said  sons,  in  manner  aforesaid.     On  the  18th  March,  1751,  the 
said  Earl  died,  and  on  the  21st  November  following,  J.   B. 
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Coventry  obtained  a  new  lease,  adding  the  life  of  His  Majesty  to     I>ok  <iem. 
the  two  subsisting  lives.     In  1765,  J,  B.  Coventry  demised  the  v. 

premises  in  question,  which  are  parcel  of  the  manor  of  Wivelis-  ^^^^ 

combe,   and    which,    down    to    that    time,   had    always    been 
immemorially  granted  by  copy  of  court-roll,  for  three  lives, 
according  to  the  custom,  to  one  J.  B.  by  lease,  for  99  years, 
determinable  on  three  lives,  the  last  of  which  life  dropped  in 
1797.     On  the  24th  May,  1798,  the  said  J.  B.  Coventry  demised 
the  said  premises,  described  as  having  lately  fallen  into  his 
bands,  as  lord  of  the  manor,  by  the  death  of  the  last  life  in  the 
former  lease,  to  John  Pyke,  the  defendant's  father,  for  99  years, 
determinable  on  the  lives  of  the  defendant  and  two  others,  at  the 
yearly  rent  of  IZ.  Us.  5^d. ;  and  also  paying  a  heriot  upon  the 
deaths  of  the  lives,  and  also  paying  and  performing  all  other  the 
rents,  services,  &c.  heretofore  accustomed,  &c.   The  rent,  heriots, 
and  services  reserved  by  this  lease  were  those  which  had  been 
payable  and  paid  when  the  premises  were  granted  by  copy  of 
court-roll.    In  January,  1801,  J.  B.  Coventry  died  without  issue, 
and   intestate,  leaving  his  brother,  George  William,   Earl  of 
Coventry,  his  heir ;    who,  on  the  21st  May,  1802,  devised  the 
said    manor,   &c.  to    trustees,  upon  trust  for  his  son,   John 
Coventry,  for  life,  remainder  to  his  (J.  Coventry's)  first  and 
other  sons,  successively  in  tail  male.     The  last-mentioned  earl 
died  in  1809 ;  and  in  June,  1818,  the  said  J.  Coventry,  together 
with  his  eldest  son,  conveyed  all  the  interest  of  all  persons 
claiming   under    the    said    will,   by    divers    conveyances,   and 
surrender  to  the  Bishop  of  *Bath  and  Wells,  to  hold  to  him  and       [  •i^s  ] 
his  successors,  to  the  intent  that  the  same  might  merge  in  the 
freehold  and  inheritance,  and  that  the  Bishop  might  be  enabled 
to  lease  the  manor  to  the  lessor  of  the  plaintiff ;    and  afterwards 
the  Bishop  made  a  new  lease  of  the  manor  to  the  lessor  of  the 
plaintiff.     The  manor  of  Wiveliscombe  consists  of  above  200 
tenements,  of  which  about  90  are  leasehold,  and  the  rest  copy- 
hold.    It  has  been  usual  for  the  lessee  of  the  manor  to  grant  the 
leasehold  tenements,  by  leases  for  99  years,  determinable  upon 
three  lives,  and  the  copyhold,  by  copy  of  court-roll,  for  three 
lives,  according  to  the  custom  of  the  manor.    J.  Pyke,  the  father 
of  the   defendant,  died  in  1805,  having  made  the  defendant  his 
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Doe  dem.     execntor  and  residuary  legatee  ;   and  the  defendant  proved  the 
V.  will,  and  entered  into  possession  of  the  tenement  in  question. 

^^*-  J.  B.  Coventry  received  the  rent  of  11.  lis.  5^d.  (reserved  by  the 
lease  of  1798)  from  J.  Fyke,  the  elder,  during  his  life ;  and 
J.  Coventry  also  received  the  same  from  the  defendant,  up  to 
Lady-day,  1818.  The  lessor  of  the  plaintiff  never  received  any 
rent  from  the  defendant.  The  defendant  has  not  had  any  notice 
to  quit. 

[The  points  raised  in  the  arguments  sufficiently  appear  from 
the  judgment  of  the  Court  delivered  by  :] 

Lord  Ellbnborough,  Ch.  J. : 

After  stating  the  facts  of  the  case,  his  Lordship  proceeded. 
Upon  these  facts,  two  questions  were  made,  the  one,  whether  the 
lease  of  1798  was  still  in  force,  and  if  not,  then  whether  the 
receipt  of  rent  by  J.  B.  Coventry  and  J.  Coventry  did  not  entitle 
the  defendant  to  require  that  a  demand  of  possession  should  be 
made  before  he  could  be  treated  as  a  wrong-doer,  and  subjected 
to  an  ejectment.    The  first  objection,  to  the  subsisting  validity  of 
the  lease  of  1798,  was,  that  the  conveyance  to  the  Bishop  in  1818 
[  *153  ]      *had  annihilated  and  extinguished  the  estate  granted  by  the 
lease  of  1751  to  J.  B.  Coventry,  and  all  interests  derived  there- 
from ;  or  if  it  had  not  annihilated  and  extinguished  all  derivative 
interests,  that  it  had   annihilated  and  extinguished  such    an 
interest  as  that  which  this  lease  conveyed,  because  this  lease 
broke  in,  pro  tempore,  upon  the  copyhold  tenure,  and  was  there- 
fore, with  reference  to  the  owner  of  the  fee,  a  wrongful  lease. 
Another  objection  to  the  validity  of  this  lease  was,  that  it  vras 
not  made  pursuant  to  the  power  contained  in  the  will  of  Augast, 
1749.    In  answer,  however,  to  this  latter  objection,  it  is  sufficient 
to  observe,  that  the  estate  to  which  that  power  was  annexed,  and 
upon  which  alone  it  could  operate  at  law,  if  it  did  not  cease  in 
1751,  when  J.  B.  Coventry  surrendered  the  subsisting  lease,  and 
took  a  new  one,  at  least  ceased  in  1809,  when  the  last  of  the  lives 
in  the  lease  of  1789  dropped ;  and  however  vulnerable  this  lease 
might  have  been,  had  it  been  impeached  whilst  that  life  remained, 
it  could  not  be  impeached  after  that  period.    The  lease  of  1751 
gave  J.  B.  Coventry  a  new  and  independent  interest  for  the  life 


voL.xvn.]      1816.    K.  B.    5  M.  &  S.  158—155.  299 


of  the  King,  acquired  by  his  own  purchase,  and  over  that  interest     Doe  dem. 
he  had,  at  law,  a  perfect  and  absolute  control.     Upon  this  v. 

objection,  therefore,  the  lessor  of  the  plaintiff  cannot  possibly       ^^^"• 
snceeed.    The  other  objection  depends  upon  the  effect  of  the 
conveyance  to  the  Bishop ;  first,  as  far  as  it  respects  generally 
any  prior  subordinate  interest,  derived  under  the  lease  of  1751 ; 
and  secondly,  as  far  as  it  respects  such  an  interest  as  the 
particular  lease  to  the  defendant's  father  conferred.     The  con- 
veyance to  the  Bishop,  as  between  him  and  the  conveying  parties, 
operated  as  a  surrender  of  the  lease  of  1751 ;  *and  it  was  urged,      C  *154  ] 
that  such  a  surrender  would  annihilate  all  interests  derived  under 
that  lease.    No  authority,  however,  which  goes  the  length  of 
that  position,  was  adduced  ;  and  we  consider  it  as  clear  law,  that 
though  a  surrender  operates  between  the  parties  as  an  extinguish- 
ment of  the  interest  which  is  surrended,  it  does  not  so  operate  as 
to  third  persons,  who  at  the  time  of  the  surrender  had  rights,  which 
such  extinguishment  would  destroy,  and  that  as  to  them,  the 
surrender  operates  only  as  a  grant,  subject  to  their  right,  and  the 
interest  surrendered  still  has,  for  the  preservation  of  their  right, 
continuance.     This  is  established,  by  the  plain  and  unequivocal 
language  of  Co.  Litt.  838  b,  and  other  authorities,  and  the  law 
woold  work  great  injustice  were  it  otherwise.    Lord  Coke,  after 
noticing,  that  as  between  the  parties  to  a  surrender  the  estate  is 
ahsoiately  drowned,  says,  ''  But  having  regard  to  strangers  who 
were  not  parties  or   privies  thereunto,   (lest    by  a  voluntary 
surrender  they  may  receive  prejudice  touching  any  right  or 
interest  they  had  before  the  surrender,)  the  estate  surrendered 
hath,  in  consideration  of  law,  a  continuance ; "  and  amongst 
other  instances,  he  puts  this :  ''  If  tenant  for  life  grant  a  rent- 
charge,  and  after  surrender,  yet  the  rent  remaineth,  for  to  that 
purpose  he    (that  is  the  surrenderee)  cometh  in    under    the 
charge."     So  that  though  the  life-estate  out  of  which  the  rent  is 
granted  is  as  between  surrenderor  and  surrenderee,  extinct  and 
gone,  yet  as  between  the  surrenderee  and  the  grantee  of  the  rent- 
charge,  it  has  continuance  so  as  to  support  the  rent-charge  till 
the  original  tenant  for  life  dies.    Davenport's  case,  8  Co.  Bep. 
144  b,  supplies  another  instance  still  nearer  the  present  case. 
Tenant  for  fifteen  *years  of  a  rectory,  to  which  the  advowson  of      [  *155  ] 
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Doe  dem.     a  vicarage  was  appendant,  granted  to  the  plaintiff  the  next  pre- 
«.  sentation  to  the  vicarage,  if  it  should  become  vacant  during  the 

^^^  term  of  years  which  the  grantor  then  had  in  the  rectory.  The 
grantor  afterwards  surrendered  his  term  to  the  reversioner,  after 
which  the  vicarage  became  void ;  and  in  qtuire  impedit  the 
question  was,  whether  the  surrender,  which  as  between  the 
parties  had  put  an  end  to  the  term  of  years,  had  extinguished  the 
plaintiff's  right,  and  it  was  resolved  that  it  had  not ;  because  the 
term  for  the  benefit  of  the  grantee  has  to  some  respect  continu- 
ance, although  in  rei  veritate  it  is  determined.  There  are  other 
authorities  to  the  same  effect,  and  none  the  other  way ;  and  we 
are  therefore  of  opinion,  that  the  lease  of  1798  is  not  invalidated 
by  the  surrender  to  the  Bishop,  unless  this  lease,  from  its  break- 
ing in  upon  the  copyhold  tenure  during  its  continuance,  is  to 
stand  upon  a  different  footing  from  other  leases.  But  upon  what 
ground  is  such  an  exception  to  be  made  ?  It  was  said  that  this 
was  a  wrongful  lease,  but  no  authority  was  cited  to  prove  it 
wrongful ;  and  though  many  instances  are  put  in  the  books  of  such 
leases,  there  is  not  even  a  dictum  that  they  are  wrongful.  They 
suspend  the  copyhold  tenure,  indeed,  during  their  continuance, 
but  the  copyhold  tenure  would  be  equally  suspended,  if  the  lord, 
pro  tempore^  were  to  keep  the  copyhold  in  his  own  hand,  daring 
the  continuance  of  his  estate ;  and  if  the  owner  of  the  manor 
wished  to  protect  the  suspension  of  the  copyhold  tenure  by  such 
means,  lest  it  should  injure  the  inheritance  of  the  manor,  he 
should  have  guarded  against  it,  before  he  granted  a  particular 
interest,  as  an  estate  for  life,  in  the  manor,  by  imposing  adequate 

[  •156  ]  *re8trictions  upon  the  grantee.  Upon  the  whole,  therefore,  we 
are  of  opinion,  upon  the  first  question  in  this  case,  that  the  lease 
of  1798  is  still  a  valid  lease  at  law,  and,  consequently,  that  with« 
out  entering  upon  the  second  question,  which  it  becomes  on^ 
necessary  to  determine,  there  must  be 

Judgment  for  the  defendant. 
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K.  B.   TRINITY   TERM. 


CHASE   AND    Others,   Assignees    of    WILLIAM    and        isis. 
THOMAS    HUEST    (Bankrupts),    v.   JAMES    and      ^—' 
DAVID   WESTMORE.  [iso] 

(5  M.  &  S.  180—189;  2  Marsh.  346.) 

A  workman  haying  bestowed  his  labour  upon  a  chattel  in  considera- 
tion of  a  price  fixed  in  amount  by  his  agreement  with  the  owner,  may 
detain  the  chattel  until  the  price  be  paid ;  and  this,  though  the  chattel 
be  delivered  to  the  workman  in  different  parcels,  and  at  different  times, 
if  the  work  to  be  done  under  the  agreement  be  entire.  Semble,  that 
where  the  parties  contract  for  a  particular  time  or  mode  of  pa3nnent, 
the  workman  has  not  a  right  to  set  up  a  claim  to  the  possession  incon- 
sistent with  the  terms  of  the  contract. 

Tboybr  for  a  quantity  of  wheat-meal,  fine  pollard,  coarse 
pollard,  and  bran,  together  with  some  sacks  which  were  stated 
in  the  first  count  of  the  declaration  to  be  the  property  of  the 
bankrupts,  and  in  the  second  count,  of  the  plaintiffs  as  their 
assignees.  On  the  trial  before  Graham,  B.  at  the  Hants  Spring 
Assizes,  1815,  a  verdict  was  found  for  the  plaintiff  for  1,200Z., 
subject  to  the  opinion  of  the  Court  upon  the  following  case  : 

The  bankrupts  were,  before  their  bankruptcy,  in  partnership 
as  mealmen,  the  defendants  were  partners  as  millers.     One  of 
the   bankrupts,  before  the  act  of  bankruptcy,  applied  to  the 
defendants  to  grind  a  quantity  of  wheat,  when  it  was  agreed 
between  them  that  the  wheat  should  be  sent  by  the  bankrupts  in 
their  vessels,  and  that  the  defendants  should  grind  it  at  15«.  per 
load,  for  which  sum  the  defendants  were  to  unload  the  wheat 
from  the  vessels,  grind  it,  find  sacks  to  manufacture  it  in,  and 
retom  the  meal,  &c.  when  ground,  into  the  bankrupts'  vessels 
in  the  river  near  to  which  the  mill  was  situated.    About  19  loads 
of  the  wheat  were  sent  at  first,   afterwards  other  quantities, 
making  in  the  whole  146  loads.     It  was  agreed  that  if  any  mix- 
ture was  to  take  place,  one  of  the  bankrupts  should  correspond 
with  the  defendants  on  the  subject,  and,  in  fact,  some  of  the 
grain  was  afterwards  mixed  at  his  request.    At  the  time  of  the 
bankruptcy  there  remained  in  the  defendants'  ^possession  seven      [  *181  ] 
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Chabb  loads  of  wheat  unground,  10  of  meal  produced  by  wheat  which 
Westmobe,  had  been  ground,  60  bushels  of  fine  pollard,  20  bushels  of  coarse 
pollard,  20  bushels  of  bran,  also  produced  from  the  wheat 
ground,  and  80  sacks  which  had  been  delivered  by  the  bank- 
rupts to  the  defendants,  for  the  purpose  of  being  filled  with  the 
meal  ground  from  the  com.  The  defendants,  on  demand  made 
on  the  part  of  the  plaintiffs,  after  the  bankruptcy,  refused  to 
deliver  up  this  property. 

And  two  questions  were  argued  in  the  last  Term,  by  A. 
Moore  for  the    plaintiffs,  and  by  Gifford  for  the   defendants: 
first,  whether  the  defendants  had  a  right  to  detain  this  property 
for  their  general  balance,  under  the  statute  5  Geo.  II.  c.  30, 
s.  28.  t     Secondly,  whether  they  had  a  lien  on  it,  in  whole  or  in 
part,  that  is  to  say,  for  the  balance  due  to  them  for  grinding  all 
the  wheat  which  had  been  ground  by  them,  or  for  the  grinding 
only  of  such  part  as  had  been  and  remained  ground  in  tlieir 
hands  at  the  time  of  the  bankruptcy.    Upon  the  last  x>oint  it 
was  argued  for  the  plaintiffs,  that  a  general  lien,  if  it  existed, 
should  have  been  found  as  a  fact,  or,  at  least,  should  clearly  be 
deducible  from  the  contract ;  that  here  the  case  was  silent  as  to 
any  lien,  and  the  contract  neither  expressed  or  implied  any  such 
right;  on  the  contrary,  it  was  stipulated,  that  the  defendants 
were  to  grind  and  return  the  wheat  when  ground ;  so  that  pos- 
session was  to  be  given  without  reference  to  payment.     And  the 
rule  laid  down  by  Lord  Ellbnborough,  in  Stevenson  v.  Blakelockyl 
was  this,  ''that  where  there  is  an  express  antecedent  contract 
between  the  parties,  a  lien  which  grows  out  of  an  implied  con- 
[  ♦182  ]      tract  does  not  arise : "  so  *that  by  the  special  contract  in  this 
case,  the  general  lien  is  gone,  2  Boll.  Abr.  tit.  Justification, 
pi.  1,  2.     Upon  the  first  point,  the  case  £a:  parte  Ockenden^  was 
referred  to ;  which  was  said  to  have  been  recognized  by  Lord 
Mansfield  in  Green  \.  Farmer\\  b,q  a  case  which  had  been  well 
considered  ;  and  although  Ex  varte  Ockenden  had  been  supposed 
adverse  to  Ex  parte  Deaze,%  yet,  upon  examination,  this  would  be 
found  otherwise. 

t  Eep.  6  Geo.  IV.  c.  16,  s.  1.  §  1  Atk.  235. 

X  14  E.  E.  526,  528  (1 M.  &  S.  635,  ||  4  Burr.  2214. 

543).  IT  1  Atk.  229. 
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For  the  defendants  it  was  argued,  that  there  was  not  any  Chask 
authority  to  warrant  the  position,  that,  because  a  party  stipu-  Wbstmobb. 
lated  for  the  price,  he  shall  therefore  be  deprived  of  his  right  to 
detain  until  that  price  be  paid.  In  Stevenson  v.  Blakelock,  where 
payment  was  taken  in  bills,  and  thereby  the  time  of  credit  was 
postponed,  the  lien  was,  nevertheless,  held  to  exist.  And  this 
right  may  be  enforced,  in  respect  of  the  whole  work  done,  as  in 
the  case  of  the  printer,  who  was  employed  to  print  certain  num- 
bers, not  all  consecutive,  of  an  entire  work,  and  who  was  held  to 
have  a  lien  upon  the  numbers  not  delivered  for  his  general 
balance.!  This  was  also  an  entire  work.  If  the  parties  had 
sued,  upon  the  agreement,  they  must  have  averred  that  the 
price  was  tendered.  So  in  this  action,  they  must  prove  that  they 
were  ready  and  willing  to  pay.  Upon  the  second  point,  he 
referred  ix>  Ex  parte  Deaze^l  where  Lord  Habdwicee  expresses 
his  opinion,  that ''  it  is  hard  to  say,  that  mutual  credit  shall  be 
confined  to  pecuniary  demands,"  and  to  the  remarks  of  Gibbs,  J. 
in  Olive  v.  SmWi.^ 

Lord  Ellknboboxjgh,  Ch.  J.  observed,  that  the  Court  did  not       I  ^^  ] 
think  this  case  necessarily  involved  the   doctrine    of   mutual 
credit ;  but,  on  the  other  point,  as  it  involved  the  consideration 
of  several  ancient  authorities,  the   Court  would  take  time  to 

consider. 

Cur.  adv.  vtdt. 

Lord  Ellenbobouoh,  Gh.  J.  now  delivered  the  judgment  of  the 
Court: 

This  case  was  argued  before  us  last  Term,  and  stood  over  for 
our  consideration,  upon  the  single  question,  whether  a  workman, 
having  bestowed  his  labour  upon  a  chattel,  in  consideration  of  a 
price  or  reward  fixed  in  amount  by  his  agreement  with  the 
owner,  at  the  time  of  its  delivery  to  him,  can,  by  law,  detain  the 
chattel  until  the  price  be  paid,  or  must  seek  his  remedy  by  action, 
no  time  or  mode  of  payment  having  been  appointed  by  the 

t  BlaUe  T.  Niehol8<m,  15  B.  B.  455         t  1  Atk.  229. 
(3  IC  &  S*  167).  §  5  Taunt.  56,  58. 
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Chase  agreement.  We  were  all  of  opinion,  upon  the  argument,  and 
WsbTMOBE.  still  are,  that  if  a  right  to  detain  exists  in  the  general  case  that 
I  have  mentioned,  the  present  defendants  have  a  right  to  detain 
the  goods  in  question,  for  the  money  due  to  them  for  grinding 
all  the  wheat ;  because  we  consider  the  whole  to  have  been  done 
under  one  bargain,  although  the  wheat  was  delivered  in  different 
parcels,  and  at  different  times.  The  general  question  is  of  very 
great  and  extensive  importance.  Several  authorities  were  re- 
ferred to  (which  I  shall  hereafter  notice)  against  the  right  to 
detain ;  but  if  these  authorities  are  not  supported  by  law  and 
reason,  the  convenience  of  mankind  certainly  requires,  that  our 
decision  should  not  be  governed  by  them ;  and  we  believe  the 
practice  of  modem  times  has  not  proceeded  upon  any  distinction, 
[  ♦184  ]  *between  an  agreement  for  a  stipulated  price,  and  the  implied 
contract  to  pay  a  reasonable  price  or  sum ;  and  that  the  right  of 
detainer  has  been  practically  acknowledged  in  both  cases  alike. 
In  the  case  of  Wolfy.  Summers,  2  Camp.  631, t  Mr.  J.  Lawrencr 
does  not  appear  to  have  been  aware  of  any  such  distinction.  It 
is  impossible,  indeed,  to  find  any  solid  reason  for  saying,  that  if 
I  contract  with  a  miller  to  grind  my  wheat,  at  15s.  a  load,  he 
shall  be  bound  to  deliver  it  to  me,  when  ground,  without  receiv- 
ing the  price  of  his  labour ;  but  that  if  I  merely  deliver  it  to 
him  to  grind,  without  fixing  the  price,  he  may  detain  it  until  I 
pay  him,  though  probably  he  would  demand, -and  the  law  would 
give  him  the  very  same  sum.  Certainly  if  the  right  of  detainer, 
considered  as  a  right  at  common  law,  (and  it  must  be  so  con- 
sidered  in  this  case,)  exists  only  in  those  cases  where  there  is  no 
manner  of  contract  between  the  parties,  except  such  as  the  law- 
implies,  this  Court  cannot  extend  the  rule ;  and  authorities  were 
quoted  to  establish  this  proposition ;  but,  upon  consideration » 
we  are  of  opinion,  that  those  authorities  are  contrary  to  reason^ 
and  to  the  principles  of  law,  and  ought  not  to  govern  our  present 
decision.  The  earliest  of  them  is  to  be  found  in  2  Bo.  Ab.  p«  92, 
which,  however,  is  only  a  dictum  of  Williams,  J. ;  and  it  does 
not  appear  on  what  occasion  it  was  pronounced,  or  that  it 
governed  the  decision  of  any  case.  It  is  in  these  words,  "  If  I 
put  my  clothes  to  a  tailor  to  make,  he  may  keep  them  until 

t  12  E.  E.  764. 
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satisfaction  for  the  making,  T.  T.  8  Ja.  K.  B.,  by  Williamb,  J."       Chasb 

—"But  if  I  contract  with  a  tailor,  that  he  shall  have  so  much    westmobb. 

for  making  my  apparel,  he  cannot  keep  them  until  satisfaction 

for  the  making,  T.  T.  8  Ja.  K.  B.,  by  Williams,  J."     *This  dis-      [  *m  ] 

tinction  appears  to  have  been  acknowledged  by  Lord  Holt,  in  a 

case  of  CollinB  v.  Ongly,  Selw.  N.  P.  1280,  4th  edit,  as  quoted 

by  C.  J.  Eydbr,  in  the  case  of  Brenan  v.  CurrinU  But  the  point 

was  not  in  judgment  before  Lord  Holt,  and  therefore  the  opinion 

then  delivered  by  him,  although  entitled  to  great  respect,  has 

not  the  weight  that  would  belong  to  a  judicial  decision  of  that 

very  learned  Judge.     The  latter  case  of  Brenan  v.  Currint  is 

reported  in  Sayer,  224 ;  and  it  is,  as  far  as  we  can  find,  the  only 

case  wherein  this  distinction  was  made  the  foundation  of  the 

judgment  of  any  court.    It  was  there  carried  to  the  extremest 

limit ;  for  the  contract  was  only  to  pay  a  reasonable  sum,  which 

is  no  more  than  the  law  would  have  implied  if  the  parties  had 

not  expressed  it.     The  opinion  of  Popham,  Gh.  J.,  in  the  case  of 

The  Hosteler,  Yelv.  66,  has  sometimes  been  cited,  as  an  authority 

for  this  distinction ;   but  the  only  distinction  plainly  expressed 

on  that  occasion  applies  to  the  sale  of  a  horse  for  his  keep,  and 

not  to  a  detainer  of  the  animal :    the  Chief  Justice  there  says, 

"  That  an  innkeeper  cannot  sell  a  horse  for  his  keep,  where  the 

price  of  it  has  been  agreed  upon,  though  he  may  do  so  if  there 

has  been  no  agreement  for  the  price ;  "  but  the  power  of  sale  in 

the  case  there  put  has  been  since  denied.     See  Jones  v.  Pearle,  1 

8tra.  556.    The  case  in  Yelverton  was  an  action  for  the  keep  of 

the  horse ;   and  all  that  was  said  by  the  Chief  Justice  as  to 

detainer  and  sale  was  extrajudicial.     It  was  in  the  very  same 

year,  term,  and  court,  in  which  the  opinion  of  Williams,  J.  is 

said  to  have  been  delivered ;  and  if  (as  seems  very  probable)  his 

opinion  was  delivered  on  this  *occasion,  it  was  extrajudicial  also.       [  *186  ] 

The  case  of  Chapman  v.  Alien,  Gro.  Gar.  271,  has  also  been 

quoted  on  this  subject ;  that  case,  however,  does  not  appear  to 

have  been  decided  on  the  ground  supposed ;  but  rather  on  the 

ground  that  a  person  taking  in  cattle  to  agist  could  not  detain 

nntil  the  price  be  paid ;  or  if  he  could  in  general  do  so,  yet  that 

in  the  particular  case  the  defendant  was  guilty  of  a  conversion  as 

the  plaintiff,  who  was  a  purchaser  of  the  cattle,  by 

-vol.  xvn.  X 
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Chase       having  delivered  them  over  to  a  third  person,  on  receiving  from 
Wbstmobb.    such  third  person  the  amount  of  his  demand.     In  CoweU  v. 
Simpson,  16  Ves.  275,  t  the  Lord  Chancellor  considers  a  lien  as 
a  right  accompanying  an  implied  contract ;  and  in  one  passage 
of  his  judgment  he  is  reported  to  have  said,  *'  If  the  possession       j 
commences  under  an  implied  contract,  and  afterwards  a  special 
contract  is  made  for  payment,  in  the  nature  of  the  thing,  the  one 
contract  destroys  the  other :  *'  but  it  is  evident,  from  other  parts 
of  the  report,  that  the  Lord  Chancellor  was  there  speaking  of  a 
special  contract  for  a  particular  mode  of  payment.     Such  a  con> 
tract  is  apparently  inconsistent  with  a  right  to  detain   the 
possession  ;  and,  consequently,  will  defeat  a  claim  to  the  exercise 
of  such  a  right.    And  we  agree  that  where  the  parties  contract 
for  a  particular  time  or  mode  of  payment,  the  workman  has  not 
a  right  to  set  up  a  claim  to  the  possession  inconsistent  with  the 
terms  of  his  contract.     And  if  Willl^ms,  J.  is  to  be  understood 
to  speak  of  a  contract  for  the  time,  as  well  as  the  amount  of 
payment,  his  opinion  will  not  be  contrary  to  our  present  judg- 
ment ;  and  the  authorities  built  upon  it  will  have  been  founded 
on  a  mistake.     And  we  are  inclined  to  think  that  he  must  have 

[  *187  ]      intended  to  express  ^himself  to  that  effect ;  because  the  earliest 
authority  that  we  have  met  with  mentions  an  agreement  for  the 
time  of  payment,  but  makes  no  distinction  between  an  implied 
contract  and  a  contract  for  a  determinate  price.    This  authority 
is  in  the  Year-Book,  Easter  Term,  6  Edw.  IV.  fol.  2  b.  "Note, 
also,  by  Haydon,  that  an  hosteler  may  detain  a  horse,  if  the 
master  will  not  pay  him  for  his  eating.     The  same  law  is,  if  a 
tailor  make  for  me  a  gown,  he  may  keep  the  gown  until  he  is 
paid  for  his  labour.    And  the  same  law  is,  if  I  buy  of  you  a 
horse  for  20a.,  you  may  keep  the  horse  until  I  pay  you  the  20«.  ; 
but  if  I  am  to  pay  you  at  Michaelmas  next  ensuing,  here  yoo 
shall  not  keep  the  horse  until  you  are  paid."    In  this  passage 
the  law,  as  applied  to  the  cases  of  the  hosteler,  the  tailor,  and 
the  vendor,  is  said  to  be  the  same,  and  in  the  latter  the  sam   is 
supposed  to  be  fixed.  The  distinction  drawn  is  where  a  future  time 
of  payment  is  fixed.     If  so  material  a  distinction  as  that  ^B^^hich 
depends  upon  fixing  the  amount  of  the  price,  had  been  suppoo^ 

t  10  E.  R  181. 
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to  exist  at  that  time,  we  think  it  would  have  been  noticed  in  this       Chase 
place ;  and,  not  being  noticed,  we  think  it  was  not  then  supposed    wbstmobe, 
to  exist.     So,  in  the  case  of  Coivper  v.  Andrews,  Hobart's  Rep. 
41,  Lord  HoBART,  speaking  of  the  word  "pro,"  "for,"  says,  that 
this  word  "  works  by  condition  precedent  in  all  personal  con- 
tracts.    As  if  I  sell  you  my  horse  for  ten  pounds,  you  shall  not 
take  my  horse,  except  you  pay  me  ten  pounds,  18  Edw.  IV.  5, 
and  14  Hen.  VIII.  22,  except  I  do  expressly  give  you  day  ;  and  yet, 
in  this  case,  you  may  let  your  horse  go,  and  have  an  action  of 
debt  for  your  money ;  and  so  may  the  tailor  retain  the  garment 
till  he  be  paid  for  the  making,  by  a  condition  in  law."    The 
reason  in  the  case  of  sale  is  given  in  the  *14th  Hen.  VIU.  20  a. ;       [  *188  ] 
''  The  cause  is  for  that  each  has  not  the  same  advantage  the  one 
against  the  other ;  for,  the  one  will  have  the  thing  in  possession, 
the  other  but  an  action,  which  is  not  reason,  nor  the  same 
advantage."     Considering  the  operation  of  the  word  "  for,"  as 
noticed  by  Lord  Hobart,  whose  opinion  is  confirmed  by  the  cases 
he  refers  to,  and  by  others  also,  no  reason  can  be  assigned  for 
saying  that  it  shall  not  have  the  same  effect  in  a  contract  to 
grind  a  load  of  wheat  for  IBs.  as  in  a  contract  to  sell  a  load  of 
wheat  for  151.    The  former,  indeed,  is  in  substance  a  sale  of  a 
certain  portion  of  the  time  and  labour  of  the  miller,  and  of  the 
use  of  his  machinery.     And  as  it  is  clear  that  the  miller  could 
not  maintain  an  action  upon  the  contract  without  averring  that 
he  had  ground,  and  was  ready  to  dehver,  the  wheat ;  if  the  other 
party  can  by  law  recover  the  wheat  without  averring  that  he  had 
paid  or  tendered  the  price  of  the  grinding,  he  will  have  an 
advantage  above  the  miller ;  for  he  will  have  his  goods,  and  the 
miller  will  have  only  an  action.     If  the  distinction  which  has 
been  contended  for  on  the  part  of  the  plaintiff  should  be  allowed, 
what  must  be  said  in  those  cases  where  a  workman  is  not  only 
to  bestow  a  portion  of  his  labour  on  a  chattel  delivered  to  him, 
but  also  to  apply  to  it  some  materials  or  goods  of  his  own,  for  a 
fixed  price  ?    As  in  the  case  of  a  picture-frame  sent  to  be  gilded 
or  varnished,  and  even  in  the  old  case  of  cloth  sent  to  a  tailor  to 
be   made  into  a  garment,  is  the  chattel  to  be  retained  by  the 
workman,  on  the  ground  of  his  having  applied  to  it  his  paint  or 
varnish,  or  thread,  or  other  materials,  or  must  he  deliver  these 

X  2 
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Chasb  to  his  employer  without  payment,  because  he  has  bestowed  his 
WE8TM0BB.  own  personal  labour  in  addition  to  them  ?  *Upon  the  whole,  we 
[  ♦189  ]  think  this  supposed  distinction  is  contrary  to  reason,  and  to  that 
principle  in  the  law  which  requires  the  payment  of  the  price  and 
the  delivery  of  the  chattel  to  be  concurrent  acts,  where  no  day 
of  payment  is  given ;  and,  therefore,  we  think  the  case  of  Brenan 
V.  Currint,  and  the  dicta  on  which  it  appears  to  have  been 
founded,  are  not  law,  and  that  the  judgment  in  the  present  case 
must  be  for  the  defendants. 

Postea  to  the  defendants. 


1816-  DIXON  V.  BELL.t 

JtmelS.  ^^  ^  ^  g  198—200.    8.  C.  at  Nisi  Prius,  1  Stark.  287,  Holt,  233.) 

r  198  ]  The  law  requires  of  persons  having  in  their  custody  instruments  of 

danger,  that  they  should  keep  them  with  the  utmost  care:  therefore, 
where  defendant,  being  possessed  of  a  loaded  gun,  sent  a  young  girl  to 
fetch  it,  with  directions  to  take  the  priming  out,  which  was  acoordin^ly 
done,  and  a  damage  accrued  to  the  plaintiff's  son  in  consequence  of  the 
girPs  presenting  the  gun  at  him  and  drawing  the  trigger,  when  the  gun 
went  off :  Held,  that  the  defendant  was  liable  to  damages  in  an  action 
upon  the  case. 

Case.  The  plaintiff  declares  that  the  defendant  was  possessed 
of  a  gun,  then  being  in  a  certain  messuage,  situate,  &c. ;  and 
that  he,  well  knowing  the  same  to  be  loaded  with  powder  and 
printing  types,  wrongfully  and  injuriously  sent  a  female  servant 
to  the  said  messuage,  to  fetch  away  the  gun  so  loaded,  he  well 
knowing  that  the  said  servant  was  too  young,  and  an  unfit  and 
improper  person  to  be  sent  for  the  gun,  and  to  be  entrusted  with 
the  care  or  custody  of  it ;  and  which  said  servant  afterwards,  and 
while  she  was  so  sent  and  entrusted  by  the  defendant,  and  had 

t  Referred  to  and  applied  in  the  Ord  (Court  of  Session,  5  Nov.,  1873, 

judgment  of  the  Court  in  Clark  v.  iBettie,  149)  where  a  person  was  heltl 

Chambers  (1878)  3  Q.  B.  D.  327,  330,  liable  for  leaving  an  oilcake  crushing 

47  L.  J.  Q.  B.  427,  38  L.  T.  454.  machine  in  a  public  place,  iingtiarde^i. 

In  the  same  case  doubts  are  thrown  whereby  a  child  hurt  its  fingers—- 

on  the  decision  of  the  Court  of  Ex-  the   very    consequence    which    tHe 

chequer  in  Mangan  v.  Atterton  (1866)  Court  of  Exchequer  held  too  remote 

L.  E.  1  Ex.  239,  3.5  L.  J.  Ex.  161.  in  Mangan  v.  Atterton.   See  also  Pol- 

These  doubts  are  curiously  strength-  lock  on  Torts,  4th  ed.  p.  458,  and  tli^ 

ened  by  a  Scotch  case,  Campbell  v.  Preface  to  this  volume. — H.  C. 
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the  custody  of  the  said  gun  accordingly ,  carelessly  and  improperly  Bixoh 
shot  off  the  same,  at  and  into  the  face  of  the  plaintiff's  son  and  bbll. 
servant,  and  struck  out  his  right  eye  and  two  of  his  teeth, 
whereby  he  became  sick,  &c.,  and  was  prevented  from  performing 
his  lawful  business,  and  the  plaintiff  was  deprived  of  his  service, 
and  put  to  great  expense  in  procuring  his  cure,  &c.  There  was 
a  second  count,  for  taking  such  improper  care  of  the  gun,  know- 
ing that  it  was  loaded,  that  the  gun  was  afterwards  discharged 
against  the  plaintiff's  son,  &c.  Plea,  not  guilty.  At  the  trial, 
before  Lord  Ellenborough,  Ch.  J.,  at  the  last  Middlesex  sittings, 
the  case  was  thus : 

The  plaintiff  and  defendant  both  lodged  at  the  house  of  one 
Leman,  where  the  defendant  kept  a  gun  loaded  with  types,  in 
consequence  of  several  robberies  having  been  committed  in  the 
neighbourhood.  The  defendant  left  the  house  on  the  10th  of 
October,  and  sent  a  mulatto  "^girl,  his  servant,  of  the  age  of  [*199] 
about  thirteen  or  fourteen,  for  the  gun,  desiring  Leman  to  give 
it  her,  and  to  take  the  priming  out.  Leman  accordingly  took  out 
the  priming,  told  the  girl  so,  and  delivered  the  gun  to  her.  She 
put  it  down  in  the  kitchen,  resting  on  the  butt,  and,  soon  after- 
wards took  it  up  again,  and  presented  it,  in  play,  at  the  plaintiff's 
son,  a  child  between  eight  and  nine,  saying  she  would  shoot  him, 
and  drew  the  trigger.  The  gun  went  off,  and  the  consequences 
stated  in  the  declaration  ensued.  There  was  a  verdict  for  the 
plaintiff,  damages  1002. 

The  Attorney-General  moved  for  a  new  trial,  on  the  ground 
that  the  defendant  had  used  every  precaution  which  he  could  be 
expected  to  use  on  such  an  occasion,  and,  therefore,  was  not 
chaxgeable  with  any  culpable  negligence. 

IX>SX>  ElXEKBOBOUOH,  Gh.  J. : 

Tlie  defendant  might  and  ought  to  have  gone  farther ;  it  was 
incumbent  on  him,  who,  by  charging  the  gun,  had  made  it  capable 
of  doing  mischief,  to  render  it  safe  and  innoxious.  This  might 
have  been  done  by  the  discharge  or  drawing  of  the  contents ;  and 
though  it  was  the  defendant's  intention  to  prevent  all  mischief, 
and  he  expected  that  this  would  be  effectuated  by  taking  out  the 
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Dixon       priming,  the  event  has  unfortunately  proved,  that  the  order  to 
Bkll.       Leman  was  not  sufficient ;  consequently,  as  by  this  want  of  care, 
the  instrument  was  left  in  a  state  capable  of  doing  mischief,  the 
law  will  hold  the  defendant  responsible.    It  is  a  hard  case,  un- 
doubtedly ;  but  I  think  the  action  is  maintainable. 

[  200  ]       Baylby,  J. : 

The  gun  ought  to  have  been  so  left  as  to  be  out  of  all  reach 
of  doing  harm.  The  mere  removal  of  the  priming  left  the 
chance  of  some  grains  of  powder  escaping  through  the  touch- 
hole. 

Per  Curiam  t :  Rule  refuged. 


1816.  BACH  V.   MEATS  and  Another. 

Jw^^'  (6  M.  &  S.  200—206.) 

r  200  1  ^  creditor  may,  with  the  assent  of  the  debtor,  take  possession  of  the 

goods  of  his  debtor,  and  remove  them  from  the  premises  for  the  purpose 
of  satisfying  a  bond  fide  di<di)iy  without  incurring  the  penalty  of  stat.  11 
Geo.  n.  c.  19,  s.  3,  against  persons  assisting  the  tenant  in  removing  his 
goods  from  the  premises;  altliough  the  creditor  takes  possession  knowing 
the  debtor  to  be  in  distressed  circumstances,  and  under  an  apprehension 
that  the  landlord  will  distrain. 

The  plaintiff  declared,  that  for  two  years  before  the  1st  August, 
1815,  one  Wm.  Graves  was  tenant  to  the  plaintiff  of  a  farm,  d:c. 
at  a  yearly  rent ;  that  on  the  1st  August,  1815,  two  years'  rent 
was  in  arrear ;  and  that  certain  cattle  of  the  said  W.  Graves, 
being  upon  the  premises,  and  liable  to  be  taken  by  the  plaintiff  as 
a  distress  for  the  said  arrears  of  rent,  the  said  W.  6.,  on  the 
26th  of  January,  1816,  fraudulently  conveyed  the  said  cattle  from 
off  the  said  premises,  with  intent  to  prevent  the  same  from 
being  distrained  by  the  plaintiff  for  the  said  arrears  of  rent ;  and 
that  the  defendants  wilfully  and  knowingly  aided  and  assisted  the 
said  W.  G.  in  such  fraudulent  conveying  away  the  said  cattle, 
with  intent  to  prevent  the  same  from  being  distrained  by  the 
plaintiff  for  said  arrears  of  rent ;  and  the  plaintiff  averred  that 
t  Abbott,  J.  absent. 
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the  said  cattle  were  of  the  value  of  3002. ;  whereby  and  by  force        Bach 
of  the  statute,  an  action  hath  accrued  to  the  plaintiff  to  demand       mbIts. 
of  defendants  6002.,  to  wit,  double  the  value  of  the  said  cattle. 
Second  count,   That  defendants  did  aid  and  assist  the   said 
W.  G.  in   concealing  the  said  cattle  with  intent,  &c.    Plea, 
nU  debet. 

At  the  trial  before  Dallas,  J.  at  the  last  Herefordshire  Assizes       [  ^^^  1 

it  was  proved  that  Graves  was  tenant,  and  the  rent  in  arrear,  as 

alleged  in  the  declaration  ;  and  it  was  likewise  proved  that  the 

defendant.  Meats,  was  the  brother-in-law,  and  was  a  bond  fide 

creditor  of  Graves,  and  that,  knowing  Graves  to  be  in  distressed 

circumstances,  and  being  apprehensive  that  his  goods  might  be 

distrained,  he  went  to  the  premises  on  the  evening  of  the  25th  of 

January,  1816,  and  made  a  seizure  of  a  number  of  the  cattle,  which, 

with  the  assistance  of  the  other  defendant,  and  the  full  knowledge 

and  consent  of  Graves,  he  drove  from  the  premises  early  in  the 

morning  of  the  26th.     The  seizure  made  did  not  exceed  in  value 

the  amount  of  Meats'  demand.    The  plaintiff's  agent  followed 

the  seizure,  and  demanded  possession,  stating  that  he  had  been 

directed  by  the  plaintiff  to  distrain ;  Meats,  however,  refused  to 

deliver  up  possession,  but  permitted  the  agent  to  take  an  account 

of  the  cattle.    A  verdict  was  found,  by  consent,  for  the  plaintiff 

for  single  damages,  with  liberty  to  move  to  enter  a  nonsuit,  if 

the  Court  should  be  of  opinion  upon  these  facts  that  the  action 

was  not  maintainable.    And  it  was  agreed,  that  all  idea  of  actual 

fraud   should  be  excluded,  the  only   question  intended  to  be 

reserved  being  this,  viz.  whether  the  defendant,  with  a  view  to 

the  recovery  of  his  own  debt,  had  a  right  to  conduct  himself  in 

the  manner  above  stated. 

A  rule  nisi  for  entering  a  nonsuit  having  been  obtained  in  the 
last  Term, 

Jervis  and  Peake  now  shewed  cause,  and  referred  to  etat. 
11  Geo.  II.  c.  19,  which  empowers  landlords  to  distrain  goods 
fraudulently  and  clandestinely  carried  off  *the  premises  within  [  '202  ] 
thirty  days ;  provided  (s.  2)  that  the  goods  have  not  been  sold 
bond  fide  and  for  a  valuable  consideration  before  the  seizure  to  a 
person  not  privy  to  the  fraud.    And  (s.  8)  a  penalty  is  imposed 
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Bach  of  double  the  value  upon  the  tenant  so  removing  the  goods  or 
MXAT8.  the  person  assisting  the  same.  In  this  case,  they  contended, 
the  removal  of  the  goods  by  the  defendant,  with  the  consent  of 
Graves,  for  the  purpose  of  withdrawing  them  from  the  reach  of 
the  landlord,  was  a  fraud  in  law,  and  the  defendant,  being  privy 
to  this  fraud,  did  not  come  within  the  proviso  of  the  Act.  And 
though,  according  to  adjudged  cases,  t  a  man  may  prefer  one 
creditor  to  another,  yet  in  the  case  of  landlord  and  tenant  the 
statute  interferes  to  prevent  the  tenant  colluding  with  a  creditor 
to  the  prejudice  of  his  landlord.  Also,  the  stat.  8  Ann.  c.  14, 
prohibits  the  taking  of  goods  in  execution,  unless  before  their 
removal  the  party  suing  out  execution  shall  pay  the  arrears  of 
rent  to  the  extent  of  one  year's  arrear  to  the  landlord.  It  would 
be  strange,  therefore,  if  the  law  should  have  provided  for  the 
security  of  landlords  against  a  judgment-creditor,  and  yet  have 
left  them  open  to  the  fraudulent  collusion  between  the  tenant  and 
a  simple-contract  creditor. 

Lord  Ellenbobough,  Ch.  J. : 

I  own  I  cannot  in  this  case  discover  any  fraud,  either  in  the 
creditor's  seeking  satisfaction  from  a  fund  to  which  by  law  he  is 
authorised  to  resort;    or  in   the   debtor's  giving  effect  to  this 
remedy.  A  creditor  is  at  liberty  to  call  on  his  debtor  for  payment, 
[  ♦203  ]      and  the  debtor  may  arrange  the  mode  of  *payment  as  he  pleases, 
by  the  delivery  of  money  or  of  money's  worth,  as  cattle  or  goods, 
although  these,  so  long  as  they  remain  on  the  premises,  ^will 
be  liable  to  the  landlord's  distress.    If  before  any  distress  made 
or  contemplated  the  creditor  resort  to  the  tenant  for  satisfaction 
of  his  debt,  I  know  of  no  law  to  prevent  the  tenant  from  con- 
senting to  the  transfer  or  delivery  of  his  stock  in  payment,  which 
he  might  undoubtedly  sell  without  any  imputation  of  fraud.     I 
therefore  cannot  perceive  any  thing  fraudulent  in  this  transaction. 
If  it  appeared  that  the  tenant  had  urged  the  creditor  to  seek  this 
remedy,  the  case  might  have  assumed  the  character  of  fraud :  but 
where  the  creditor  is  the  first  mover,  and  the  tenant  does  no 
more  than  accede  to  an  arrangement  for  discharging  himself  and 

t  Holbird  v.  Anderson,  6  T.  E.   236;  Picksiock  y.  Lysier,  16  ft.  R,   300 
(3  M.  &  S.  371). 
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Batisfying  the  creditor,  what  fraud  is  to  be  imputed  to  him  ?    It        Bach 
is  admitted  that  a  preference  may  be  given  to  creditors,  as  in  the       m^tb. 
case  of  executors,  and  if  a  debtor,  upon  being  pressed  by  his 
creditor  may  settle  the  debt  by  the  delivery  of  his  goods,  I  see  no 
reason  why  he  may  not  also  accede  to  the  creditor's  taking  them. 

Bayley,  J. : 

I  am  entirely  of  the  same  opinion.    I  think  this  case  was  not 
within  the  contemplation  of  the  Legislature  when  it  passed  this 
Act  of  Parliament.    The  Legislature  seems  to  have  had  in  view 
a  fraudulent  removal  by  the  tenant,  where  the  object  was  to 
withdraw  the  property  from  the  landlord's  reach,  for  the  purpose 
of  securing  it  for  his  own  benefit.     Such  an  object  may  be 
accomplished  either  by  a  clandestine  removal  of  the  tenant 
himself,  or  by  his  procuring  some  other  person  to  make  a  pre- 
tended purchase  on  the  premises,  and  remove  the  property  under 
colour  of  such  *purcha8e.    And  in  this  case,  if  Meats  had  been      [  *2W  3 
sent  for  by  Graves,  and  urged  by  him  to  drive  off  the  stock  in 
order  to  secure  it,  the  removal  would  have  been  fraudulent ;  but 
when  we  find  that  Meats  acted  upon  his  own  suggestion,  and  for 
the  purpose  of  obtaining  satisfaction  for  his  debt,  as  the  law 
entitled  him  to  act,  I  cannot  see  any  ground  whatever  for  holding 
this  case  within  the  statute.    The  language  of  the  8rd  section  of 
the  statute  is,  ''if  any  tenant  or  lessee  shall  fraudulently  convey 
away,  &c."    It  was  argued  by  Mr.  Peake  as  if  every  removal 
was  fraudulent  within  the  meaning  of  this  Act.    But  if  this  had 
been  the  meaning  of  the  statute,  would  it  have  been  worded  in 
such  a  manner  as  to  import  a  removal  by  the  ''  tenant  or  lessee  " 
himself,  or  at  the  utmost  for  his  benefit  ?    Was  there  any  such 
removal  here?    Unquestionably  not.     The  creditor  presses  for 
some  security,  and  seizes  a  part  of  the  goods,  and  the  tenant,  in 
order  to  discharge  his  debt,  agrees  to  their  removal,  as  by  law 
he  might  do.    Where  is  the  fraud  in  the  tenant  paying  his  debt  ? 
If  it  could  be  said  to  be  fraudulent  in  any  sense,  I  doubt  whether 
it  would  be  within  the  meaning  of  the  Act ;  because  it  would  not 
be  the  fraud  of  the  tenant  or  person  removing  the  property  for 
his  benefit ;  for  the  removal  was  the  act  of  the  creditor.    The 
proviso  in  the  2nd  section  relates  only  to  such  cases  as  come 
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Bach  within  the  first.  The  8rd  section,  on  which  this  action  is 
MBAT9.  founded,  does  not  contain  any  words  which  carry  the  case 
farther.  If  there  be  a  fraudulent  removal  within  the  1st  section, 
the  landlord  is  empowered  to  follow  the  property  within  a  given 
time ;  and  in  such  case  the  Srd  section  adds  to  the  landlord's 
remedy  by  distress,  a  right  of  action  for  double  the  value  of  the 
goods  against  the  tenant  or  the  person  aiding  him  in  the  removaL 
[  •205  ]  It  *seems  to  me  this  is  not  a  case  either  within  the  letter  or 
meaning  of  the  Act. 

HOLEOYD,  J.  t : 

I  am  of  the  same  opinion.    The  third  clause  does  not  make 
every  conveying  away  of  the  goods  of  a  tenant  penal,  although 
it  may  operate  to  defeat  the  landlord's  right,  but  only  such  con- 
veying away  of  the  goods  by  the  tenant  or  person  aiding  him  as 
is  fraudulent.    This  clause,  however,  which  is  a  penal  one, 
giving  a  forfeiture  of  double  the  value  of  the  goods,  does  not 
interfere  with  the  right  of  a  creditor  to  use  all  due  diligence  for 
obtaining  payment  of  his  debt;  although  by  so  doing  he  may 
possibly  intercept  the  landlord's  distress,  and  may  even  do  it 
under  the  impression  that  the  landlord  intends  to  distrain.     In 
the  case  of  Meux  v.  Howell  I  a  distress  had  actually  been  made 
by  the  landlord  at  the  time  the  tenant  confessed  judgment  to 
another  creditor  for  the  benefit  of  himself  and  the  other  creditoiB  ; 
and  yet  this  was  held  not  to  be  fraudulent  within  the  statute  of 
Eliz.    And  it  was  admitted  on  all  hands  in  that  case  that  it  was 
competent  to  a  debtor  to  assign  a  part  of  his  property  in  satis- 
faction of  particular  creditors,  although  this  might  diminish  the 
fund  to  which  the  rest  of  the  creditors  had  to  look.     And  so 
executors  may  suffer  judgment  to  one  creditor    after   action 
brought  by  another,  and  plead  it  in  bar  to  the  action.      In 
Estwick  v.  CaiUaud,  §  Lord  Kbnyon  said,  "  It  is  neither  ill^al 
nor  immoral  to  prefer  one  set  of  creditors  to  another ; "  and  in 
Nunn  V.  Wilsmore,  \\  "  that  putting  the  bankrupt  laws  out  of  the 
[  *206  ]      question,  a  ^debtor  might  assign  all  his  effects  for  the  benefit  of 

4  Abbott,  J.  was  absent  on  the         §  5  T.  B.  420,  424. 
special  commission.  ||  5  B.  B.  434  (8  T.  B.  521,  528) 

X  4  East,  1. 
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particular  creditors."  And  as  every  creditor  has  a  right  to  use  b^ch 
all  diligence  for  the  recovery  of  his  debt,  it  seems  to  follow  that  mbats. 
be  may  obtain  payment  without  regarding  whether  he  thereby 
pofitpones  payment  to  another.  The  statute,  as  it  seems  to  me, 
was  never  meant  to  extend  to  the  creditor  who  is  seeking  pay- 
ment of  his  debt  bond  Jide,  when  it  enacted,  that  if  any  person 
should  wilfully  and  knowingly  assist  in  such  fraudulent  con- 
veying away  he  should  be  liable  to  a  penalty.  Upon  these 
groonds,  this  action  appears  to  me  not  to  be  maintainable. 

Rule  absolute. 


THE  KING  V.   BELL.t       ^  isie. 

(5  M.  &  8.  221—223.)  Juneld. 

The  lessee  of  market  tolls  in  gross  not  incident  to  the  soil,  is  not        r  221  ] 
rateable  to  the  poor  in  respect  of  his  occupancy  thereof. 

Upon  appeal  by  Bell  to  the  Quarter  Sessions  for  the  county  of 
Cumberland,  against  a  rate  made  for  the  relief  of  the  poor  of 
the  township  of  Gockermouth,  the  Sessions  confirmed  the  rate, 
sabject  to  the  opinion  of  this  Court  upon  the  following  case : 

The  Earl  of  Egremont  is  lord  of  the  manor  of  Gockermouth, 
and  owner  of  the  soil  of  the  streets  of  the  town  of  Gockermouth. 
He,  or  his  lessees,  have  from  time  immemorial  collected  and 
received  certain  tolls  of  corn  sold  in  the  market ;  the  toll  has, 
however,  been  hitherto  collected  at  the  commencement  of  the 
market  out  of  every  sack  brought  and  exposed  for  sale.  The 
£arl,  or  his  lessees,  also  receive  payments  for  stallage  there  from 
persons  using  stalls,  and  exposing  upon  them  such  things  for 
^aIe  as  are  usually  sold  on  stalls ;  and  the  Earl,  or  his  lessees, 
take  the  sweepings  of  the  streets.  The  market  is  a  market  by 
prescription,  and  is  holden  in  the  public  street  and  highway  in 
the  town  of  Gockermouth,  where  the  sacks  of  corn  are  set  down 
for  sale,  and  the  tolls  are  there  taken.     The  tolls  of  corn  are  a 

t  Beferred  to  in  the  judgments  in  L.  J.  M.  C.  108;  and  see  Duke  of  Bed- 

the  following  cases:— £<m4ian(Jfoyor,  ford  y.St,  FauPs,  Covent  Garden{lSSl) 

S-.  of)  ▼.  St.  Sepulchre  (1871)  L.  E.  51  L.  J.  M.  0.  41,  45  L.  T.  616;  and 

7  Q.  B.  333,  followed  in  R,  v.  Cosb^  Mayor,  iScc,  of  London  v.  Oreenunch 

v^U  (1872)  L.  E.  7  Q.  B.  328,  331,  41  (1883)  48  L.  T.  437.— E.  C. 
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The  Knio  handful  out  of  each  sack ;  Bell  is  the  present  lessee  of  them,  and 
Bell.  P&ys  a  yearly  rent  of  60Z.  to  the  Earl,  and  as  such  lessee  takes 
the  tolls  of  com  in  the  market ;  but  he  is  not  an  inhabitant  of 
the  township  of  Cockermouth,  nor  possessed  of  any  property 
within  it,  except  these  tolls;  the  tolls  yield  an  annual  profit. 
Bell  is  rated  in  the  assessment  for  the  relief  of  the  poor  of 
Cockermouth  as  follows : 

"David  Bell,  com  tolls      ....    15«." 
[  '222  ]      He  is  not  lessee  of  the  stallage,  nor  of  the  sweepings  of  *the 
market,  which  are  rented  by  other  persons,  who  are  severally 
rated  for  them  to  the  relief  of  the  poor  in  the  same  rate.    The 
question  is,  whether  Bell  is  rateable  in  respect  of  these  tolls. 

P.  Courtenay,  in  support  of  the  order  of  Sessions,  contended 
that  Bell  was  rateable  as  occupier  of  the  soil  of  the  market ;  not, 
indeed,  as  having  the  entire  occupancy,  but  as  occupying  it  by 
a  partial  pernancy  of  the  profits,  which  is  enough,  t  These  tolls 
are  in  the  nature  of  stallage  or  pickage ;  for  the  setting  down 
sacks  in  the  market  is  an  user  of  the  soil,  of  the  same  nature, 
if  not  to  the  same  extent,  as  pitching  a  stall ;  and  it  has  been 
adjudged,  that  although  every  man  has  of  common  right  liberty 
to  come  into  a  public  market  for  the  purpose  of  buying  and 
selling,  yet  has  he  not  of  common  right  liberty  to  place  a  stall 
there,  and  trespass  may  be  maintained  for  it  by  the  owner  of 
the  soil.  I 

LoBD  Ellenbobough,  Gh.  J. : 

I  cannot  say,  upon  this  statement,  that  the  appellant  is  an 
occupier  of  land.  Would  he  not  be  equally  entitled  to  the  toll, 
although  the  sacks  were  not  set  down  in  the  market,  but  were 
upheld  on  the  shoulders  of  those  who  exposed  the  com  to  sale  ? 
There  is  nothing  to  give  this  toll  a  corporeal  quality. 

Bayley,  J. : 

Bell  is  assessed  in  the  rate  for  corn  tolls,  which  it  is  plain 

t  Bex  V.  Baptist  Mill    Company ^      2  Str.  1238;   Mayor  of  Nonoich   t. 
1  M.  &  S.  612.  i  wann,  2  Bl.  B.  1116. 

}  Mayor  of  Northampton  v.  Ward, 
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from  the  statement  of  the  case  were  mere  market  tolls,  and  not    Thb  Kikg 
incident  to  the  soil.     In  Heddey  v.  WeUwuse,  f  the  distinction  is        bbll. 
well  taken ;  for  it  is  said,  *if  the  King  grant  a  fair  or  market      [  •223  ] 
with  toll  certain  to  one  and  his  heirs,  to  be  holden  in  land, 
which  is  boroagh-English,  and  the  grantee  die,  the  heir  at  the 
common  law  shall  have  the  market  and  the  toll ;  but  the  younger 
8on  shall  have  the  stallage  and  pickage,  with  the  soil,  by  the 
custom* 

HOLBOTD,  J.  J : 

These  tolls  would  be  equally  payable,  if  the  soil  had  belonged 
to  another. 

O.  Lamb  was  to  have  argued  against  the  order  of  Sessions. 

Order  quashed. 


THE  KING  V.  THE  INHABITANTS  of  AEXJNDEL.§       18I6. 

(5  M.  &  8.  257—259.)  Juim22, 

An  infant  may  bind  himself  apprentice  by  indenture,  because  it  is  for  f  257  1 
hia  benefit ;  and,  though  he  be  a  pauper  in  the  parish  workhouse  at  the 
time  of  the  binding,  and  the  parish  officers  pay  the  premium,  yet  it  is 
not  necessary  that  they  should  sign  the  indenture,  or  that  the  justices 
Bhould  assent  thereto,  if  the  apprentice  be  not  a  parish  apprentice  within 
the  meaning  of  the  statute  43  £Iiz.  c.  2. 

Upon  appeal,  the  Quarter  Sessions  for  the  coanty  of  Sussex 
quashed  an  order  for  the  removal  of  George  Slater  from  Arundel 
to  Fening,  subject  to  the  opinion  of  this  Court  upon  the  follow- 
ing case: 

The  pauper  was  bound  apprentice  to  one  Barber,  by  indenture, 
in  the  usual  form,|i  having  a  thirty-shilling  stamp,  and  regularly 
executed  by  Barber  and  the  pauper,  but  not  signed  by  any  of  the 

t  Moor,  474,  cited  in  2  Str.  1239.  of  Arundel,  in  the  county  of  Sussex, 

X  Abbott,  J.  was  absent  on  the  aged  nearly  eighteen  years,  of  his 

iggedal  commission.  own  free  will  doth  put  himself  ap- 

(  See  per  Kay,  L.  J.  in  Clements  v.  prentice  to  0.  Barber,  of  Patching, 

L.  A  N.  W.  B.  Co.,  '94,  2  Q.  B.  at  oordwainer,  &c.  for  four  years,  &c. ; 

p.  491,  9  B.  Oct.  at  p.  217.  and  the  said  G.  Barber,  in  considera- 

1;   The    indenture   began,    **  This  tion  of  the  sum  of  40Z.  to  him  in 

indenture  ^tnesseth,  that  Or.  Slater,  hand  paid,  ftc." 
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parish  officers  of  Arundel,  or  assented  to  by  any  of  the  justices; 
and  the  question  was,  whether  the  signature  of  the  parish  officers, 
and  the  assent  of  the  justices,  were  necessary  to  the  validity  of 
this  indenture,  under  the  following  circumstances :  The  pauper 
was  a  cripple  settled  in  Arundel,  and  his  mother,  in  the  first 
instance,  applied  to  Barber,  and  expressed  a  wish  that  her  bod 
might  be  placed  with  him  as  an  apprentice.     The  pauper,  at  the 
time  when  the  indenture  was  executed,  was  eighteen  years  of  age, 
and  had  been,  for  about  a  year  before,  and  was  then,  in  the 
Arundel  workhouse,  from  whence  he  went  to  the  attorney's  office, 
where  the  indenture  was  executed,  and  met  there  his  father  and 
the  parish  officer ;  and  it  was  agreed  between  Barber  and  the 
parish  officer,  that  the  pauper  should  go  into  the  service  of 
♦Barber,  and  that  the  parish  should  pay  the  sum  of  40Z.,  which 
was  paid  accordingly  out  of  the  fund  belonging  to  Arundel.     The 
pauper's  father  was  present  when  the  indenture  was  executed, 
and  it  was  read  over  at  the  time.     The  pauper  stated  at  the 
sessions  that  he  had  not  been  previously  consulted,  and  that  it 
was  not  with  his  good  will  that  he  went  into  the  service,  but 
that  he  never  expressed  to  any  one  any  objection  to  being  bound. 
Barber,  at  the  time  of  the  execution  of  the  indenture,  lived  at 
Patching,  and  continued  there  a  year  and  a  half  afterwards,  and 
then  removed  to  Ferring,  accompanied  by  the  pauper,  who  con- 
tinued in  that  parish  with  his  master,  under  the  indenture,  for 
nearly  a  year. 

The  Sessions  considered  the  pauper  as  having  been  put  out  by 
the  parish,  and  that,  under  these  circumstances,  the  indentuie 
was  void. 


CourthopCy  in  support  of  the  order  of  Sessions,  argued,  that 
the  Justices  at  Sessions  were  not  estopped  from  enquiring  into 
the  real  nature  of  the  binding,  by  the  pauper's  having  executed 
the  indenture,  and  acknowledged  therein,  according  to  the  usual 
form  of  such  indentures,  that  he  of  his  own  free  will  put  himself 
apprentice,  and  by  his  subsequent  acquiescence  in  what  had  been 
done  by  serving  under  the  indenture ;  for,  if  these  considera- 
tions were  sufficient  to  preclude  all  enquiry  as  to  whether  the 
binding  were  compulsory  or  not,  the  statute  48  Eliz.  c.  2,  which 
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was  passed  for  the  protection  of  infant   paupers   against  the    The  Kino 
power  of  the  parish  officers,  would  be  eluded  by  the  very  means    thb  inha- 
against  which  it  was  intended  to  provide.    And  if  it  were  com-    ^iauNDBL.' 
petent  to  the  Sessions  to  enquire  whether  the  *binding  was  of      r  .^^g  n 
the  pauper's  own  free-will,  it  was  also  competent  to  them,  inas- 
much as  there  was  conflicting  evidence  upon  that  point,  to  draw 
their  conclusion  in  the  manner  they  had  done. 

D'Oyly,  contra,  was  stopped  by  the  Court,  after  having  cited 
Newberry  v.  St.  Mary'Sy\  and  Gylbert  v.  Fletcher, I  in  support  of 
his  position,  that  an  infant  may  bind  himself  apprentice,  even 
without  consent  of  parents,  because  it  is  for  his  benefit. 

Lord  Ellenbobough,  Gh.  J. : 

This  indenture  must  be  considered  clearly  as  for  the  infant's 
benefit ;  and  not  having  been  vacated,  it  must  be  considered  as 
binding,  so  as  to  confer  a  settlement  on  him  by  reason  of  his 
service  under  it.  This  was  not  the  binding  of  a  parish  appren- 
tice ;  it  was  to  a  person  not  residing  in  the  parish  ;  and  all  that 
the  parish  officers  did  was  the  advancing  of  40Z.  as  the  premium. 
As  to  any  supposed  controlling  influence  of  the  parish  officers,  I 
do  not  see  how  we  can  enter  upon  that  subject,  nothing  being 
stated  concerning  it  in  the  case.  The  influence,  however,  seems 
to  have  been  that  of  the  mother ;  the  parish  officers  make  the 
advance,  and  the  pauper  executes  the  indenture.  I  think  the 
binding  was  undoubtedly  for  his  benefit,  and  therefore  valid. 

Batlbt,  J. : 

The  pauper  executed  the  deed  without  objection,  and  there 
was  not  any  compulsion  used  at  that  time. 

Per  GuBiAH  :  Order  of  Sessions  quashed. 

t  Foley's  P.  L.  154.  %  Oro.  Car.  179. 
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1816.       THE  KING   V.  THE  INHABITANTS  of  thk  Parish 
•^^^*  OF  ST.   GILES,   CAMBEIDGE.t 

[  260  J  (6  M.  &  8.  260—267.) 

Indictment  against  a  parisli  for  non-repair  of  a  highway  lying  within 
it ;  plea,  that  the  inhabitants  of  another  parish  have  repaired,  and  been 
used  and  accustomed  to  repair,  and  of  right  ought  to  have  repaired: 
Held  ill,  for  the  plea  ought  to  have  shewn  a  consideration. 

Presentment  for  not  repairing  a  highway  in  the  parish  of  St. 
Giles,  Cambridge.    Plea,  that  the  inhabitants  of  the  parish  of 
Great  St.  Mary,  in  the  town  of  Cambridge,  from  time  whereof, 
«&c.  until  the  passing  of  the  Act  87  Geo.  HI.  c.  179,  have  repaired, 
and  been  used  and  accustomed  to  repair,  and  during  all  that 
time  of  right  ought  to  have  repaired,  and  but  for  the  passing  of 
the  said  Act,  and  the  provisions  therein  made  respecting  the 
repairs  of  the  said  part  of  the  said  King's  common  highway  in 
the  presentment  mentioned  to  be  in  decay,  from  the  passing  of 
the  said  Act  hitherto  of  right  ought  to  have  repaired,  and  still 
of  right  ought  to  repair,  the  said  part  of  the  said  highway,  when 
and  as  often  as  it  hath  been  or  may  be  necessary ;  and  that  by 
the  said  Act,  intituled,  &c.  it  was  (among  other  things)  enacted, 
that  the  said  part  of  the  said  highway  (setting  it  out)  should, 
from  and  after  the  passing  of  the  said  Act,  be  repaired  by  trustees 
therein  mentioned  ;  and  that  the  inhabitants  of  Great  St.  Mary 
should  be  exempted  from  repairing  the  same,  in  consideration  of 
150Z.  agreed  to  be  contributed  by  them  towards  the  expense  of 
making  and  repairing  the  same ;  and  that  in  and  by  the  said 
Act  it  was  farther  declared,  that  the  said  Act,  and  all  the  powers 
thereby  given,  should   commence  and  take  effect  the  day  the 
same  should   receive  the   royal  assent,  and  should  continue 
thenceforth  for  twenty-one  years  next  ensuing,  and  thence  to 
[  *26i  ]      the  end  of  the  next  session  *of  Parliament ;  and  that  the  said 
Act  is  in  full  force.     Without  this,  that  the  inhabitants  of  the 
said  parish  of  St.  Giles  the  said  part  of  the  highway  ought  to 
repair  and  amend,  when  and  so  often  as  should  be  necessary, 

+  Cited  and  followed  in  judgment  Ecclesfidd  (1818)  1  B.  &  Aid.  348  (to 

of  the  Court  in  Beg.  v.  Ashby  FolvilU  be  reported  in  18  B.  B.),  and  /?«^.  v. 

(1866)  L.  E.  1  Q.  B.  213,  216,  35  RolUU  (1875)  L.  E.  10  Q,  B.  469.  44 

L.  J.  M.  C.  154.     Compare  R.  v.  L.  J.  M.  C.  190.— E.  C. 
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as  by  the  said  presentment  is  above  supposed,  &c.    Demurrer.  The  King 
Joinder.  Inhabi- 

This  case  was  argued  partly  in  the  last  Term,  and  again  on     ^^^^f 

this  day.  Cambbidqs. 

Marryaty  in  support  of  the  demurrer,  took  several  exceptions 
to  tlie plea;  1st,  Because  the  highway,  lying  wholly  without  the 
parish  of  St.  Mary,  the  parish  is  nevertheless  charged  with  the 
repairs  by  prescription,  without  shewing  any  consideration; 
whereas  prescription  imports  a  lawful  beginning,  which,  where 
there  is  no  common  law  liability,  must  have  arisen  from  some 
consideration  ;  so  that  the  defendants,  if  they  would  plead  that 
another  ought  to  repair,  ought  to  shew  for  what  cause;  as 
ratione  tenura,  or  by  reason  of  inclosure  ;  though  it  is  otherwise 
if  a  corporation  be  charged,  because  they  may  be  bound  without 
consideration.  But  this  is  the  first  instance  of  a  parish,  which 
of  common  right  ought  to  repair  all  the  highways  within  it, 
attempting  to  shift  the  burden  upon  others,  without  shewing  in 
what  manner  they  became  bound  to  repair. 

^dly.  Supposing  the  plea  good  to  charge  the  parish  of  St. 
^ry  in  the  first  instance,  the  Act  of  Parliament,  which  has 
exempted  this  parish  from  the  repair,  throws  the  burden  back 
ftgain  upon  the  defendants,  who  are  liable  at  common  law:t 
which  burden  is  not  removed  from  *them  by  the  interposition  of  [  *262  ] 
trustees  for  the  repair  of  the  highway,  because  the  trustees  are 
only  in  aid,  not  in  lieu  of  the  parish,  J  being  appointed  but  for  a 
term,  and  not  being  compellable  to  repair  beyond  the  means  in 
their  hands  ;  and,  therefore,  the  general  Turnpike  Act  §  contem- 
plates that  the  parish,  and  not  the  trustees,  are  indictable ;  but 
if  the  trustees  were  indictable,  yet  the  plea  is  ill,  because  it 
ought  to  have  shewn  with  certainty,  by  naming  the  trustees,  on 
whom  the  burden  lay.|| 
Srdly,  The  plea  is  informal,  because  it  amounts  to  the  general 


t  R.  V.  Sheffield,  1  E.  E.  442  (2  T.  §  13  Geo.  lU.  c.  84,  s.  33.    [Eep. 

^  106).  3  Geo.  IV.  c.  126,  s.  1.] 

1  B.r.8i.Oeorge'$,Hanover Square,  ||  B,  v.  Bridekirk,   10  E.  E.  514 

13  R.  B.  792  (3  Camp.  222).  (11  East,  304). 

iUR. — ^voi*.  xvn.  Y 
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Thb  Kino  issue ;  for  upon  not  guilty  it  would  have  been  competent  to  prove 

iNHABi-  the  Uability  of  the  trustees.f 

8^iL^         4thly,  The  plea  ought  not  to  have  concluded  with  a  traverse 

CAicBBiDok  of  the  defendants'  liability.: 

Gaselee,  contra^  as  to  the  last  objection,  contended,  that  it 
was  the  invariable  practice  to  conclude  with  a  like  traverse  to 
the  present.  §     As  to  the  other  objection  of  form,  he  argued,  that 
oftentimes  matter  may  be  pleaded  specially,  though  it  may  be 
given  in  evidence  on  the  general  issue ;  as  in  conspiracy,  the 
defendant  may  plead  a  legal  prosecution ;  ||  in  assumpsit,  pay- 
ment ;  IT  in  debt,  a  release ;  ft  yet  all  these  may  be  proved  on  the 
general  issue :  and,  therefore,  to  demur  to  this  plea,  because  it 
amounts  to  the  general  issue,  without  more,  is  not  enough ;  for 
it  is  in  the  discretion  of  the  Court  whether  the  plea  shall  be 
allowed  or  not. 
[  263  ]  With  respect  to  the  first  objection,  he  admitted  the  doctrine 

of  Lord  Coke,tt  that  a  particular  person  cannot  be  bound  by 
prescription,  viz.  that  he  and  all  his  ancestors  have  repaired, 
if  it  be  not  in  respect  of  the  tenure  of  his  land,  or  because  that 
he  hath  the  land  adjoining;  cditer  of  a  corporation.     And  the 
distinction  seems  founded  on  this ;    because  the   act  of   the 
ancestor  cannot  charge  the  heir  without  profit;    but  a  cor* 
poration,  which  hath  a  lawful  being,  may  be  charged,  that 
they  and  their  predecessors  time  out  of  mind  have  repaired, 
for  the  predecessors  may  bind  their  successors ;    and  as  in 
judgment  of  law  a  corporation  never  dies,  if  it  were  ever  bound 
to  repair,  it  must  needs  continue  to  be  so.    Now,  though  there 
is  no  precedent  for  charging  the  inhabitants  of  a  parish  with 
the  repairs  of  a  highway  situate  without  the  parish,  yet  there 
seems  as  good  reason  for  charging  them  in  a  case  like  the 
present  with  the  amendment  of  a  highway,  as    there  is  for 
charging  a  part  of  a  parish  in  exclusion  of  the  parish  at  large 

+  B,  V.  St.  George' 8y  Hanover  Square,  1787,  402,  404 ;  5  Burr.  2594. 
13  B.  R.  792  (3  Camp.  222).  ||  Oro.  Eliz.  87. 

1  Richardson  v.  May<yr  of  Orfwdy  f  1  Salk.  394. 

3  R.  E.  679  (2  H.  Bl.  182,  1  Anstr.  tt  Ihid, 

231).  tt  13  Co.  Bep,  33  ;   1  Hawk.  P.  C. 

§   See    Crown.   Circ.    Assist,  ed.  c.  76. 
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with  the  amendment  of  highways  within  it ;   both  are  alike    The  Kivo 
against  common  right ;  yet  is  it  the  daily  practice  in  pleading      inhabi- 
to  charge  the  inhabitants  of  a  township  that  they  have  im-     g^SiLKs, 
memorially  repaired,  without  shewing  any  consideration;!  the  Cambbidoi. 
reason  of  which  may  be,  that  though  not  actually  a  corporation, 
they  being  a  body  subsisting  by  succession,  may  have  been 
deemed  a  quan  corporation.    In  Rex  v.  Marton,l  and  Rex  v. 
Great  Braughton,^   it  was  not    doubted    that    an    indictment 
against  the   inhabitants  ^of  a  division  of  a  parish,  alleging      [*264] 
fchat  they  had  immemorially  repaired,  would  be  sufficient     And 
if  a  consideration  may  be  implied  in  the  case  of  a  corporation, 
which  is  sometimes  said  to  be  the  reason  why  prescription  without 
more  is  good  against  them,  why  may  it  not  also  be  presumed 
in  this  case  that  at  some  period  before  time  of  memory  lands 
were  granted  in  trust  for  the  parish  of  St.  Mary,  in  respect  of 
which  they  are  bound  to  repair?  or  that  the  passage  over  this 
land,  being  more  beneficial  to  them  than  to  others,  they  took 
on  themselves  the  repair  of  the  highway,  in  consideration  of 
having  the  land  dedicated  to  this  purpose?    As  to  the  remaining 
objection,  that  the  Act  of  Parliament,  by  removing  the  burden 
from  St.  Mary's  parish,  throws  it  back  upon  the  defendants, 
it  is  observable  that  in  Rex  v.  Sheffield  the  duty  of  repairing 
was  originally  cast  upon  the  parish  by  the  same  authority  which 
empowered  the  making  of  the  highway ;  for  the  Act  of  Parlia- 
ment, by  virtue  of  which  the  highway  was  made,  directed  that 
the  highways  to  be  made  in  pursuance  of  that  Act,  should 
be  highways  to  all  intents  and  purposes,  and  should  be  re- 
paired as  such ;  and  at  the  same  time  exempted  the  township 
of  Sheffield,  which  would  otherwise  have  been  liable  to  repair. 
Bat  in  this  case  the  road  is  an  ancient  road,  repairable,  as 
far  as  appears,  from   all    time    by  St.  Mary's  parish,  from 
the  burden  of  which  they  have  purchased  their  exemption  by 
an  equivalent  agreed  to  be  paid  to  the  trustees ;  it  would  be 
strange,  therefore,  if  under  this  agreement  the  Act  should  be 

t  MSS.  precedents  to  this  effect,      404;  4  Wentw.  Plead.  164;  and  B. 
agned     by      Yates,    J.     and    by      v.  West  Biding  of  York,  5  Burr.  2594. 
Chambbb,  J.  when  at  the  bar,  were         X  Andr.  276. 
rderred  to.     Also,  Cro.  Cir.  Assist.         §  6  Burr.  2700. 
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The  Kino    held  to  relieve  the  parish  of  St.  Mary  at  the  expense  of  the 
iNUABi-      defendants,  who  are  strangers  to  the  agreement ;  the  intention 
BrfaiLM     ^*  *^®  ^^^  plainly  being  to  substitute  the  trustees  for  the  parish 
CAMBBiDoiE,  of  St.  Mary. 

[  266  ]      Lord  Ellbnborough,  Ch.  J. : 

Although  this  case  has  led  to  great  length  of  discussion,  I 
confess  that  my  mind  has  not  been  much  advanced  since  the 
first  opening  of  the  argument.    The  principle  of  law  I  take  to 
be  clear,  that  the  inhabitants  of  a  parish  are  liable  of  common 
right  to  repair  the  highways  lying  within  it,  unless  they  can 
shew  that  this  burden  is  cast  upon  some  other  persons,  under 
an  obligation  equally  durable  with  that  which  would  have  bound 
the  parish,  which  obligation  must  arise  in  respect  of  some  con- 
sideration of  a  nature  as  durable  as  the  burden  cast  upon  them. 
Now  in  the  present  case  nothing  of  this  kind  appears;   but 
all  that  is  alleged  is,  that  the  parish  of  St.  Mary  has  inmie- 
morially  repaired.    This  I  hold  to  be  insufficient ;  and,  therefore, 
the  defendants  having  failed  to  shew  any  consideration  binding 
upon  the  persons  whose  liability  they  would  needs  substitute, 
the  burden  must  rest  with  themselves.    I  do  not  go  into  the 
question  touching  the  effect  of  the  exemption,  because  my  opinion 
is  founded  on  this,  that  no  consideration  being  pointed  out 
whereby  to  subject  the  inhabitants  of  the  parish  of  St.  Mary 
to  the  reparation  of  a  highway  lying  in  aliend  parochid^  the  law 
will  not  cast  this  burden  upon  them.    To  hold  otherwise  would, 
I  think,  be  raising  a  doubt  as  to  the  common  law  liability  of 
parishes  to  amend  their  own  highways.    It  appears  to  me  that 
the  defendants  are  liable,  inasmuch  as  they  have  not  shewn  any 
others  who  are. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion.  There  is  not  any  case 
which  looks  to  an  obligation  like  the  present.  Particular  persons 
[  '266  ]  cannot  be  charged  by  prescription  *without  shewing  a  considera- 
tion; but  a  corporation  sole  or  aggregate  may  be  bound  to 
repair  by  usage  or  prescription,  without  more.  Here  I  find  no 
consideration  alleged;  and  Mr.  Oaseleevis^s  put  to  great  difficulty 
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in  suggesting  any.     It  was  suggested  by  him,  that  the  land  over    The  Kino 
which  the  highway  lies  might  originally  have  been  dedicated  to      inhabi- 
the  public,  in  consideration  that  the  parish  of  St.  Mary,  who    ^^jqilw, 
were  chiefly  benefited  by  it,  would  undertake  the  burden  of  its  re-  Cambridge. 
paratioD.    This  struck  me  at  first  as  plausible ;  but  upon  considera- 
tion I  think  that  this  cannot  be ;  because  the  inhabitants  of  a 
pftrish  cannot,  as  if  they  were  a  corporation,  bind  their  successors  ; 
if  they  could,  and  were  to  become  once  liable,  they  must  remain 
so  for  ever,  however  useless  the  highway  might  in  after  ages 
turn  out  to  be. 

flOLBOYD,  J.t : 

I  am  of  the  same  opinion.    The  only  ground  of  distinction 
that  can  be  suggested  between  this  case  and  the  case  where 
particular  individuals  are  to  be  charged,  has  been  suggested ; 
^.  that  inasmuch  as  a  parish  is  composed  of  a  body  of  in- 
izabitants  which  has  continuance  by  succession  in  like  manner 
as  a  corporation,  a  parish  may  also  be  charged  as  a  corpora- 
tion, although,  like  it,  the  parish,  individually,  is  perpetually 
changing.     It    has  been   said    that    it  might    have  been  for 
the  convenience  of   the  parish  of  St.   Mary  that    this    land 
was  dedicated  to  the  public  for  the  purpose  of  a  highway; 
and  that  in  consideration  of  this  boon  the  parish  might  have 
taien  on  themselves  the  burden  of  *its  reparation.    But  I  think,      [  *267  ] 
upon  reflection,  that  this  could  not  be  a  legal  consideration 
binding  on  the  successors,  because  a  burden  might  thereby  be 
imposed  on  them  beyond  the  benefit  which  they  were  to  receive ; 
for  they  would  have  to  repair  the  highway  not  only  for  their 
own  use,  but  also  for  the  public.     This  plea  then  is  improperly 
pleaded;  for  when  the  highway  lies  out  of  the  parish,  a  con- 
sideration mast  be  shewn.     I  say  nothing  as  to  the  form  of 
pleading  where  the  highway  lies  within  a  township  or  division  of 
a  parish,  which  is  charged  with  the  repairs.! 

Judgment  for  the  Crown* 
f  Abbott,  J.  was  absent.         X  See  B.  y.  Ecclesfield,  1  B.  &  Aid.  ^48. 
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1816.  DUNN  AND  Another  v.   0'KEEFFE.t 

June  28.  t       t:i 

In  Error. 

|-  282  ]  (6  M.  &  S.  282—291.) 

The  drawer  of  a  bill  of  exchange  is  not  discharged  by  the  vant  of 
notice  of  dishonour  by  non-acceptance,  where  the  bill  has  (before  it  was 
overdue)  passed  into  the  hands  of  a  bond  fide  indorsee  for  value,  who 
had  no  knowledge  of  the  dishonour. 

Error  to  reverse  a  judgment  given  for  the  plaintiff,  Mary 
O'Eeeffe,  against  the  defendants,  J.  and  T.  Dunn,  in  an  action 
brought  in  the  Common  Pleas,  in  which  the  plaintiff  declared 
that  the  defendants,  on  the  19th  June,  1818,  at  London,  ac- 
cording to  the  custom  of  merchants,  made  their  bill  of  exchange, 
bearing  date  the  same  day,  directed  to  Messrs.  Bicketts,  Thorne, 
George,  &  Co.,  and  thereby  required  them,  one  month  after 
[•283]      date,  to  pay  to  the  order  of  J.  Sinclair  1,000Z.,  for  *value 
received ;  and  that  Sinclair,  afterwards,  and  before  payment  of 
the  money  in  the  bill  mentioned,  or  of  any  part,  to  wit,  on  the 
same  day,  by  his  indorsement,  appointed  the  contents  of  the 
bill  to  be  paid  to  the  plaintiff,  and  delivered  the  same,  so  in- 
dorsed, to  the  plaintiff;  and  the  plaintiff  averred,  that  afterwards, 
to  wit,  on  the  18th  July  in  the  same  year,  the  bill  was  presented 
to  Messrs.  Bicketts  for  acceptance,  and  that  they  refused  to 
accept;   of  which  the  defendants,  afterwards,  to  wit,  on  the 
same  day,  had  notice.     By  reason  of  which,  according  to  the 
said  custom,  they  became  liable,  &c. 

The  defendants  pleaded  non  assumpserunt ;  and  further,  in  bar 
of  the  action,  that  before  the  supposed  indorsement  of  the  bill  to 
the  plaintiff,  and  its  presentment  for  acceptance,  as  in  the 
declaration  mentioned,  to  wit,  on  the  20th  June,  at  London,  the 
bill  was  presented  by  Sinclair  to  Messrs.  Bicketts,  for  acceptance, 
and  that  they  refused  acceptance,  and  that  notice  of  such  refusal 
was  not  given  to  the  defendants.  The  plaintiff,  in  reply,  protest- 
ing that  the  plea  and  the  matters  thereof  were  insufficient  to  bar 
the  action,  traversed  that  before  the  presentment  mentioned  in 

t  Bills  of   Exchange  Act,   1882,      Pleas,  O'Kee/e  y.  Dunn,  is  reported 
8.  48  (1).    The  case  in  the  Common      in  6  Taunt.  305. — ^R.  C. 
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the  declaration,  the  bill  was  presented  by  Sinclair,  and  refused        Dunn 
acceptance,  as  in  the  plea  alleged.  G'Ksms, 

And,  at  the  trial,  the  jury  found  for  the  plaintiff,  upon  the  non 
asmmpsit:  and  upon  the  plea  they  found  for  the  defendants, 
specially,  that  before  the  presentment  mentioned  in  the  declara- 
tion, the  bill  was  presented  by  Sinclair  to  Messrs.  Bicketts  for 
acceptance,  and  that  they  refused  to  accept  in  the  manner  stated 
in  the  plea ;  and  in  case  the  Court  should  give  judgment  for  the 
plaintiff,  notwithstanding  the  finding  on  the  plea,  the  jury 
assessed  the  damages  at  10872.  Afterwards  ^judgment  was  [*284] 
entered  as  follows :  "  Therefore  it  is  considered,  that  notwith- 
standing the  verdict  in  form  aforesaid,  found  for  the  defendants, 
upon  the  issue  joined  between  the  parties  upon  the  plea  of  the 
defendants  by  them  secondly  above  pleaded  in  bar,  the  plaintiff 
recover  against  the  defendants  her  damages  upon  the  said  count, 
by  the  jury  in  form  aforesaid  assessed,  &c." 

And  the  errors  assigned  upon  this  judgment  were,  that  the 
defendant's  plea  was  sufficient  to  bar  the  action,  and,  therefore, 
jadgment  ought  to  have  been  given  for  them,  upon  the  issue 
and  verdict  thereon ;  and  the  common  error  was  assigned  upon 
the  judgment  given  for  the  plaintiff,  upon  the  promise  in  the 
said  count. 

And  the  point  now  insisted  on  for  the  plaintiffs  in  error,  was 
this,  that  Sinclair  having,  by  his  laches,  in  omitting  to  give  notice 
of  the  non-acceptance  of  the  bill,  discharged  them  from  their 
liability,  could  not,  by  his  subsequent  indorsement  to  the 
defendant  in  error,  revive  that  liability. 

Which  point  was  maintained  by  Gifford,  for  the  plaintiffs  in 
error,  who  argued,  first,  upon  a  consideration  of  the  mutual 
engagements  between  the  drawer  and  the  holder  of  a  bill  of 
exchange.  The  drawer,  he  said,  undertakes  that  the  drawee 
shall  accept  the  bill,  and  shall  also  pay  it  at  the  period  of  its 
maturity :  upon  failure  of  either  of  which  conditions,  the  drawer 
becomes  liable,  provided  he  has  due  notice.  The  holder,  on  the 
other  hand,  undertakes  for  due  diligence  in  seeking  payment, 
and  giving  notice  of  any  disappointment  which  may  happen  in 
the  pursuit  of  it.    It  is  indeed  optional  with  the  holder,  where 
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Dunn       the  bill  is  payable  after  date,  to  present  it  for  acceptance,  or  to 
O'K^FFE.    wait  until  the  bill  arrives  at  maturity,  relying  in  the  interval  on 
the  credit  of  the  drawer,  and  present  it  at  once  for  payment ; 
[  *285  ]      *but  if  he  elect  the  former  course,  and  acceptance  is  refused,  he 
is  as  much  bound  to  give  notice  of  this  refusal,  as  he  would  be  to 
give  notice  of  non-payment,  if  he  wait  till  the  bill  becomes 
due,  and   payment  is  refused.!    The  reason    of    which    has 
already,  in  part,  been  stated,  viz.  because,  immediately  on  failure 
of  the  drawee  to  accept,  the  drawer  or  indorser  becomes  liable  ;l 
whence  it  follows,  that  the  drawer  ought  to  have  an  opportunity, 
forthwith,  of  withdrawing  his  effects  out  of  the  hands  of  the 
drawee.    Thus  the  mutual  engagements  between  the  drawer  and 
holder  of  a  bill  of  exchange  requiring  notice,  the  law  has  adopted 
the  rule,  and  discharges  the  drawer  if  notice  be  not  given ;  and 
it  would  be  converting  the  rule  of  law  into  a  dead  letter,  if  the 
party  violating  it  may,  after  the  drawer  is  discharged,  cure  his 
own  default,  and  by  indorsing  over  the  bill,  revive  the  drawer's 
responsibility.    It  appears,  however,  that  Lord  ELLSNboBouoH 
thought  differently  of  the  rule  of  law,  and  of  the  means  of  evad- 
ing it,  when  he  pronounced,  that  "if  the  indorsers  be  once  dis- 
charged by  the  laches  of  the  holder  at  the  time,  in  not  giving 
due  notice  of    the  dishonour,  their  responsibility  cannot   be 
revived  by  the  shifting  of  the  bill  into  other  hands." §     If  this 
were  a  question  on  whom  the  hardship  ought  to  fall,  it  might  be 
enough  to  state,  that,  on  the  one  hand,  the  drawers  are  concerned, 
who  have  already  suffered  by  want  of  notice,  and  were  not  privy 
to  the  subsequent  indorsement ;  on  the  other,  the  indorsee,  who 
[  •286  ]       derives  her  title  immediately  by  indorsement,  from  *the  trans- 
gressing party,  (and  how  could  he  confer  a  better  title  than  he 
had  himself)  and  who,  by  taking  the  bill  unaccepted,  must  have 
done  it  upon  the  faith  reposed  in  the  party  indorsing  it,  that  he 
had  done  no  act  to  discharge  the  security.     The  hardship,  there- 
fore, if  there  be  any,  ought  to  fall  where  the  confidence  was  mis- 
placed, and  where  the  remedy  lies  immediately  against  the  party 

t  Blesard  v.  Hirst ,  5  Burr.  2670;  J  Ballingallay.  Ofoster,  3  Sast,  4Sl 

Goodall  V.   DoUey,    1  R.  R.  372  (1  §  Roacmo  Y.Hardy,  2Cainp/4oS- 

T.  E.  712) ;  Boscow  v.  Hardy,  2  Camp.  12  Bast,  434. 
4d8;  12  East,  434. 
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who  has  abased  it.  As  to  any  supposed  inconvenience  likely  to  Dukn 
result  from  the  adoption  of  these  arguments,  it  may  be  doubtful  O'Keeffe. 
how  far  the  unrestrained  circulation  of  unaccepted  bills  ought  to 
be  placed  to  the  account  of  public  convenience,  if,  under  that 
term,  is  comprehended  a  due  regard  to  individual  security.  But 
however  this  may  be,  it  is  submitted,  in  the  language  of  the 
learned  Judge  who  dissented  in  the  Common  Pleas,  "  That  as 
the  law  limits  the  responsibility  of  parties  to  bills  of  exchange, 
by  certain  rules  for  the  negociation  of  them,  those  rules  ought 
not  to  be  varied  by  the  introduction  of  new  and  unnecessary  dis- 
tinctions or  exceptions." 

TtnArf,  contra,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  Ch.  J. : 

At  a  very  late  period,  after  the  law-merchant,  as  it  regards 
the  subject  of  bills  of  exchange,  had  obtained  for  many  centuries, 
the  cases  of  Blesard  v.  Hirst,  and  GoodaU  v.  DoUey  were  decided. 
I  do  not  mean  to  insinuate  any  thing  against  the  authority  of 
those  decisions.    They  establish  this,  that  if  the  party  holding  a 
bill  of  exchange,  receive  notice  of  its  dishonour,  he  is  bound  to 
conmionicate  this  to  the  drawer.    But  it  has  not  yet  been 
determiaed  that  the  want  of  notice  operates  farther  than  a 
personal  discharge  *of  the  drawer,  as  against  the  party  failing  to      [  ♦287  ] 
give  the  necessary  notice,  nor  that  an  innocent  indorsee  shall  be 
barred  of  his  action  by  any  latent  defect  in  the  transfer,  or  con- 
coction of  the  bill,  exce])t  in  the  two  cases  of  the  bill  being  given 
on  a  gaming  or  usurious  consideration.    The  inconvenience  of  a 
Qiore  extended  doctrine  must  be  apparent ;    for,  suppose  the 
holder  to  be  the  eleventh  person  into  whose  hands  an  unaccepted 
bill  has  passed,  in  succession,  by  indorsement ;   the  bill  arrives 
at  maturity,  and  is  presented,  in  due  course,  for  payment,  and 
payment  is  refused,  and  notice  is  given  to  the  drawer.    Accord- 
ing to  the  doctrine  of  to-day,  the  holder  is  not  in  a  condition  to 
maintain  his  action,  unless  he  can  steer  clear  of  any  vice  which 
the  bill  may  have  acquired,  by  having  been  tendered  for  accept- 
ance by  some  one  of  the  numerous  holders  through  whose  hands 
it  baa  passed.    A  long  enquiry  must  be  instituted  through  the 
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Dunn       whole  series  of  indorsees,  in  ordei:  to  ascertain  if  any  previous      j 
O'Kebffe.    presentment  was  made,  and  in  what  manner  it  was  dealt  with. 
Would  it  be  possible  to  conduct  the  negociation  of  bills  of 
exchange  if  all  this  investigation  were  necessary  ?    What  means 
has  the  holder  of  gaining  this  information  ?    Must  it  be  obtained 
by  private  enquiry?    That,  as  it  seems  to  me,  would  tend  to 
cast,  about  bills  of  exchange,  a  precarious  character,  that  would 
affect  their  credit,  and,  perhaps,  totally  exclude  them  from  circu- 
lation.    The  cases  of  Blesard  v.  Hirst,  and  GoodaU  v.  DoUey, 
decided,  that  the  indorser  should  be  discharged,  but  that  was  as 
between  the  indorser  and  the  party  guilty  of  laches,  which  the 
plaintiff,  in  both  those  cases,  was.    It  may  be  material  to  give 
the  drawer  notice,  in  order  to  enable  him  to  withdraw  his  effects. 
[  ♦288  ]      This,  therefore,  may  form  a  sound  *exception  as  against  the 
party  guilty  of  laches,  but  it  is  a  very  different  consideration, 
whether  it  shall  vitiate  the  bill  in  the  hands  of  an  innocent 
indorsee,  like  the  cases  of  usury  or  gaming.     It  is  argued,  that 
the  drawer  is  only  conditionally  liable,  if  the  bill  be  dishonoured 
by  non-acceptance  or  non-payment,  provided  he  has  notice.    But 
it  is  no  part  of  the  condition,  that  he  shall  be  discharged  quoad 
every  holder,  if  the  dishonour  be  not  within  the  knowledge  of  the 
holder.     Such  a  position,  I  believe,  is  not  laid  down  in  any  case, 
and  would,  as  it  seems  to  me,  be  carrying  the  doctrine  fetriher 
than  is  necessary  or  convenient,  involving,  perhaps,  the  negocia- 
tion of  bills  of  exchange  in  precarious  uncertainty.    The  drawer 
who  issues  his  bill  into  the  world,  without  procuring  its  accept- 
ance, is  not  without  some  degree  of  blame.     He  issues  it  in  an 
imperfect  state,  and  cannot  justly  complain  of  the  neglect  of  any 
indorsee  who  takes  the  bill  in  this  state,  being  cognizant  of  no 
circumstances  to  vitiate  it,  and  looking  merely  at  the  names 
upon  it.     Upon  the  whole,  it  appears  to  me,  that  no  authority 
has  pronounced  that  a  bill  of  exchange  shall  be  a  void  secoritv, 
in  the  hands  of  an  innocent  indorsee,  who  has  no  knowledge  that 
the  bill  has  ever  been  dishonoured,  because  a  former  holder  has 
omitted  to  give  notice  to  the  drawer  that  the  drawee  has  refused 
acceptance ;  and  that  such  a  doctrine  would  be  destructive  of  the 
very  policy  and  effect  of  this  species  of  instrument,  by  rendering 
its  credit  of  so  precarious  a  nature,  that  no  person  would   be 
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found  willing  to  trust  to  it,  especially  if  a  number  of  names  were       Ditnn 
indorsed  upon  it.  O'Kbbffb. 

Baylby,  J.  : 

I  am  of  the  same  opinion.    Bills  of  exchange  being  negociable 
instruments,  a  different    rule    *applies    to    them,    from    that      [•2891 
which  governs  ordinary  instruments :  so  that  an  indorsee,  bond 
Jidt  and  for  a  valuable  consideration,  may  possibly  stand  in  a 
better  situation  than  the  indorser.     Usury  and  gaming  form  two 
exceptions  to  this,  both  affecting  an  innocent  indorsee ;  and  there 
is  one  other,  where  the  indorsee  cannot  be  said  to  be  an  innocent 
party,  that  is,  where  he  takes  a  bill  over-due,  or  where  the  bill 
bears  on  the  face  of  it  the  mark  of  having  been  dishonoured,  as 
if  it  be  noted  for  non-acceptance-    In  all  other  cases,  although 
the  want  of  notice  may  be  a  good  defence,  as  against  the  indorser, 
it  affords  none  as  against  an  innocent  indorsee.    The  drawer 
might  avoid  all  difficulty,  by  drawing  the  bill  payable  to  his  own 
order,  and  procuring  an  acceptance  before  issuing  it.    If  he 
draw  it  payable  to  a  third  person,  and  issue  it  in  its  unaccepted 
state,  the  imperfection  lies  at  his  door,  and  he  must  take  the 
consequence.     The  question  being  whether  the  loss  shall  fall  on 
him  or  upon  an  innocent  indorsee,  it  seems  to  me,  that  the  law 
casts  it  where  it  ought  to  fall.     It  is  argued,  that  there  is  no 
hardship  in  casting  the  loss  on  the  indorsee,  because  he  received 
the  bill  on  the  individual  credit  of  the  indorser  ;   but  that  argu- 
ment, I  think,  is  not  supported  by  the  premises,  because  an 
indorsee  takes  a  bill,  not  upon  the  credit  of  the  indorser  alone, 
but  of  all  the  names  which  appear  upon  the  bill. 

Abbott,  J. : 

I  confess,  it  always  appeared  to  me  to  be  an  anomaly,  that 
the  holder  of  a  bill  of  exchange  should  not  be  bound  to  present 
it  for  acceptance,  and  yet,  if  he  does  present  it,  and  acceptance 
is  refused,  that  he  should  be  bound  to  give  notice  to  the  drawer, 
under  *pain  of  having  him  discharged.  To  extend,  however,  [•290] 
the  doctrine  of  discharge  to  a  case  like  the  present,  would,  in 
my  opinion,  be  attended  with  very  injurious  consequences,  as  it 
wooid  almost  destroy  the  negociation  of  instruments  of  this 
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Dunn       nature ;  for  no  prudent  person  would  take  a  bill  of  exchange,  if 
0'E££FFE.    ^t  ^6^6  to  be  subject,  in  his  hands,  to  all  such  latent  defects  as 
the  present.    I  am  of  opinion,  therefore,  that  we  ought  not  to 
extend  the  doctrine  beyond  the  authorities  cited. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion,  that  there  ought  to  be  judgment 
for  the  defendant  in  error.     This  conclusion,  I  think,  follows 
from  some  of  the  principles  laid  down  in  argument  on  the  othei 
side.     I  agree  in  the  position  that  the  drawer  undertakes  that 
the  drawee  shall  accept  and  pay.    If  the  holder  tender  the  bill 
for  acceptance,  and  acceptance  is  refused,  he  knows  that  the 
drawer  is  thereby  defeated  in  his  expectation ;   therefore,  it 
becomes  his  duty  to  give  notice  to  the  drawer,  and  if  he  neglects 
this,  he  is  guilty  of  laches,  and  ought  to  suffer  for  his  negligence 
rather  than  the  drawer.    This  was  the  ground  on  which  the 
case  of  Blesard  v.  HirBt  was  determined.    But  such  is  not  the 
present  case,  where  the  bill,  in  its  unaccepted  state,  has  passed 
into  the  hands  of  a  hondfde  indorsee  to  whom  no  laches  is  im- 
putable.    Upon  the  principle  already  laid  down,  the  drawer,  in 
such  a  case,  holds  out  to  the  indorsee  that  the  hill  will  be  ac- 
cepted and  paid ;  and  if  this  fails,  ou:;ht  he  not  to  suffer  rather 
than  the  indorsee  who  hath  no  knowledge  whatever  that  the  biU 
has  been  dishonoured?    The  case  of  Roscow  v.  Hardy  differs 
from  this,  because  there  the  plaintiff  took  up  the  bill  of  his  own 
wrong,  after  the  holder  by  his  laches  had  discharged  the  drawer 
[  •291  ]      and  *prior  indorsers,  and  therefore  it  was  properly  holden,  that 
the  plaintiff  could  not  recover  against  a  prior  indorser.     The 
greater  part  of  the  learned  counsel's  argument  would  apply  to 
the  case  of  a  stolen  bill,  where  the  felon  has  indorsed  it  to  a 
bond  fide  holder;  but  what  says  the  law  in  such   case?     Not 
that  the  indorsee  takes  the  bill  on  the  individual  credit  of  the 
felon,  so  that  he  must  stand  or  fall  by  the  felon's  title,  but  that 
he  shall  recover  on  his  own  title,  seeing  that  he  might  take  the 
bill  on  the  credit  of  all  the  names  which  appear  on  the  bill. 
Usury  and  gaming  considerations  render  the  bill   void   in  its 
original  formation.    I  remember  the  case  in  Douglas^\  where 
+  See  Lowe  v.  Waller,  Doug.  736. 
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the  Court  reluctantly  yielded  to  that  doctrine.    This  is  not  the       Dt7NH 
case  of  a  void  bill ;  the  indorsee  is  chargeable  with  no  negligence,     o'Rebffe. 
and  I,  therefore,  think,  that  the  drawer  is  still  hable. 

Judgment  affirmed. 


GROOME  V.  F0KEE8TEE,  D.D.,  and  Another.  isis 

(5  M.  &  8.  314—321.)  

I^vioualy  to  a  oommitment  for  refusing  to  do  a  thing,  there  must  '-  •' 
be  a  charge,  and  proof  of  such  refusal ;  and  the  party  cannot  be  com- 
mitted "  until  he  does  **  something  which  he  is  not  charged  with  having 
omitted,  and  proved  to  have  omitted  to  do.  A  warrant  of  commitment 
contrary  to  this  principle,  although  founded  on  a  conviction  and 
adjudication  purporting  to  authorize  it,  is  void  in  toiOy  and  trespass  and 
false  imprisonment  will  lie  against  the  justices  in  respect  of  such  a 
wammt,  although  the  conviction  had  not  been  quashed. 

Tbbbpass  for  assault  and  false  imprisonment  against  the 
defendants,  Jnstices  of  the  Peace  for  the  town  and  liberties  of 
Wenlock,  in  the  county  of  Salop.  Plea,  not  guilty.  At  the 
trial  before  Holroyd,  J.,  at  the  last  *Salop  Assizes,  there  was  a  [  'ais  ] 
verdict  for  the  plaintiff,  damages  51.  with  liberty  to  the  defendants 
to  move  to  enter  a  nonsuit.  A  rule  nisi  for  this  purpose  having 
been  obtained,  W.  E.  Taunton  {Dauncey  with  him)  was  heard 
against  the  role  on  a  former  day  in  this  Term,  and  Jervis  and 
VvUtr  in  snpport  of  it. 

Cur.  adv.  vult. 

loBD  Ellbnbobough,  Gh.  J.,  on  this  day  delivered  the  judgment 
of  the  Ck)urt: 

This  was  a  motion  to  set  aside  a  verdict  against  the  defendants. 
Justices  of  the  Peace  for  the  town  and  liberties  of  Wenlock,  in 
the  county  of  Salop,  in  an  action  for  false  imprisonment,  and  to 
enter  a  nonsuit.  The  imprisonment  complained  of  was  the  com- 
mitment of  the  plaintiff  to  the  common  gaol  at  Shrewsbury, 
under  the  warrant  of  the  defendants  as  magistrates,  founded 
upon  a  conviction  of  the  plaintiff  as  late  overseer  of  the  parish 
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Gboove  of  Broseley,  in  that  county ;  which  conviction  was  had  before 
FoBBBSTEB.  tho  defendants,  under  the  17  Geo.  II.  c.  38,  against  the  plaintiS, 
for  not  delivering  over  to  the  succeeding  overseers  of  the  parish 
a  certain  book  belonging  to  the  parish,  called  the  Bastardy 
Ledger,  in  breach  of  his  duty  under  that  statute,  which  required 
him  to  deliver  over  all  such  sums  of  money,  goods,  chattels,  and 
other  things,  as  should  be  in  his  hands,  to  such  succeeding  over- 
seers. In  case  of  his  refusal  or  neglect  so  to  do,  the  statute  t 
authorises  two  or  more  justices  of  the  peace  to  commit  him  to 
the  common  gaol,  until  he  shall  have  paid  and  yielded  up  such 
monies,  goods,  chattels,  and  other  things  in  his  hands.  The 
conviction,  as  far  as  relates  to  the  withholding  of  the  particular 

[  *316  ]      book  in  question,  the  offence  charged  in  the  *information,  is 
correct.    After  finding  him  guilty  thereof  it  proceeds  to  adjudge 
that  Thomas  Groome  (the  plaintiff  and  late  overseer)  for  his 
offence  aforesaid  (that  is,  in  not  delivering  over  the  particular 
book,  The  Bastardy  Ledger),  be  forthwith  committed  to  the 
common  gaol  at  Shrewsbury,  to  be  safely  kept,  "  until  he  shall 
have  yielded  up  all  and  every  the  books  concerning  his  said  office 
of  overseer,  belonging  to  the  said  parish."     That  is  the  adjudi- 
cation ;  and  the  warrant  of  commitment  follow  the  adjudication, 
and  of  course  directed  the  gaoler  to  keep  Groome  until  he  should 
have  yielded  up  all  and  every  the  books  concerning  his  office  oi 
overseer  ;  thereby  in  effect  casting  upon  the  gaoler  the  function 
of  enquiring  and  determining,  what  were  "  all  and  every  the 
books  concerning  the  office  of  overseer,"  upon  the  yielding  up  of 
which  the  gaoler  was  to  discharge  his  prisoner,  instead  of  re- 
quiring the  gaoler  to  detain  his  prisoner,  (as  it  should  have  done) 
until  he  should  have  yielded  up  the  particular  book  specified  and 
described  in  the  information,  and  for  the  non-delivery  of  which 
he  was  convicted.     Such  a  commitment  was  certainly  not  autho- 
rised either  by  the  letter  or  the  spirit  of  the  Act  of  Parliament, 
and  subjected  the  prisoner  to  the  risk  of  an  imprisonment  for  an 
indefinite  period,  viz.  until  he  had  complied  with  a  condition  of 
greater  extent  than  was  imposed  by  the  Act  of  Parliament ;  and 
where  the  gaoler  who  should  have  to  detain  him  under  the 
warrant  had  no  adequate  means  of  judging,  whether  his  prisoner 

t  S.  2. 
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should  have,  in  fact,  complied  with  the  terms  of  such  condition,      Q  booms 
and,  of  courBe,  whether  he  was  entitled  to  his  discharge  or  not.    fobbhstbr. 
This,  it  will  be  observed,  is  a  conviction  and  commitment  on  the 
ground  of  a  supposed  contumacy ;  but  the  defendant  could  have 
been  guilty  of  no  contumacy  in  respect  of  the  non-delivery  *of      [  *S17  ] 
any  other  book  or  thing,  than  that  book  which  alone  he  had  been 
required  to  deliver,  viz.  The  Bastardy  Ledger.     The  conviction 
and  commitment,  therefore,  in  respect  of  a  supposed  contumacy 
to  any  greater  extent  than  that  in  which  obedience  had  been 
previously  required  from  him,  must  of  course  be  unfounded. 
Previously  to  commitment  for  refusing  to  do  a  thing,  there  must 
hgve  been  a  charge  and  proof,  and  the  party  cannot  be  committed 
"until  he  does  something,"  which  is  not  charged  and  proved 
upon  him  that  he  has  previously  refused  to  do.    Assuming  that 
the  warrant  is  in  this  respect  illegal  and  void,  the  question  is, 
whether  it  be  therefore  void  in  toto ;  and  if  it  be,  whether  the 
defendants,  as  committing  magistrates,  are  liable  to  an  action  of 
trespass  and    false  imprisonment   for  having  committed  the 
plaintiff  thereupon.     And  that  it  is  void  in  toto  the  case  of 
^ilicard  V.  Cojffin,  2  Bl.  E.  1881,  is  an  authority ;  there  Gould, 
J.,  in  the  absence  of  Db  Grey,  Ch.  J.,  said  "  It  is  fairly  and 
candidly  conceded,  that  if  one  of  the  rates  be  illegal,  the  whole 
warrant  is  bad  ;  and  I  take  the  first  to  be  illegal,  for  assessing 
the  plaintiff  beyond  the  extent  of  his  occupation.      All  that 
related  to  the  assessment  of  lands,  not  in  the  occupation  of  the 
plaintiff,  was  coram  nan  jvdice ;  the  Justices  therein  exceeded 
their  jurisdiction,  and  their  determination  is  a  nullity."    In  2nd 
Inst.  52,  there  are  to  be  found  several  good  rules  in  respect  to 
commitments  ;  the  fifth  of  which  is,  **  The  warrant,  or  mittimus, 
eontaiaing  a  lawful  cause,  ought  to  have  a  lawful  conclusion, 
yiz.  and  him  safely  to  keep  until  he  be  delivered  by  law,  &c. 
and  not  until  the  party  committing  doth  farther  order."    Like- 
wise, in  2nd  Inst.  591,  there  is  a  farther  rule;  "Now  as  the 
mittimus  must  contain  the  cause,  so  the  conclusion  *must  be      [  *318  ] 
according  to  law,  viz.  the  prisoner  safely  to  keep,  until  he  be 
delivered  by  due  order  of  law,  and  not  until  he  that  made  it 
shall  give  other  order,  or  the  like."     The  case  of  The  Mayor 
and  Churchwardens  of  Northampton,  Garth.  162,  is  a  leading 
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Gboomb      case,  upon  the  proper  form  of  conclusion  of  a  commitment,  until 
F0BBE8TER.   ^  particular  act  should  be  done  by  the  party  committed.    That 
case  was  thus.     The  Mayor   of   Northampton  committed  the 
churchwardens  for  refusing  to   account   before   him,  and  the 
warrant  of  commitment  concluded  in  the  common  form  (viz.) 
"  until  they  be  duly  discharged  according  to  law ;  **  and  all  this 
appearing  upon  the  return  to  a  habeas  corpus^  the  Court  held  the 
commitment  void,  because  the  warrant  ought  to  have  been  thus 
concluded  (viz.)  there  to  remain  until  he  shall  account,  as  the 
statute  48  Eliz.  c.  2,  doth  appoint.    And  the  difference  is,  where 
a  man  is  committed  as  a  criminal,  and  where  only  for  contumacy 
(as  in  this  case,)  in  refusing  to  do  a  thing  required,  &c. ;  for  in 
the  first  case,  the  commitment  must  be  until  discharged  accord- 
ing to  law ;  but  in  the  latter,  until  he  comply  and  perform  the 
thing  required ;  for  in  that  case  he  shall  not  lie  till  a  sessions, 
but  shall  be  discharged  upon  the  performance  of   his  duty. 
Wherefore  the  churchwardens  were  discharged  by  rule  of  Court. 
Bracy's  case  is  an  authority  to  the  sama  effect ;  it  is  reported, 
in  5  Mod.  808,  1  Balk.  848,  1  Ld.  Raym.  99 ;  also  in  the  margin 
of  Carthew,  158,  from  which  I  cite  it.    One  Bracy  was  committed 
by  commissioners  of  the  Statute  of  Bankrupts,  for  refusing  to 
answer ;  and  they  concluded  their  warrant,  that  he  be  committed 
to  prison,  there  to  remain,  "  until  he  conform  himself  to  our 
authority,  and  be  thence  delivered  by  due  course  of  law ; "  and 

[  •siQ  ]      upon  the  return  of  a  habeas  corpus,  he  was  discharged,  ^because 
this  conclusion  was  not  pursuant  to  the  Statute  of  Bankrupts ; 
and  the  Mayor  of  Northampton's  case  was  cited  for  an  authority. 
In  Lord  Baymond's  report,  it  is  laid  down,  that  if  he  had  been 
committed  "  until  he  should  conform  to  their  authority,  in  the 
special  matter,  it  had  been  good.      And  of  that  opinion   was 
Lord  Holt  ;   and  he  said,  that  the  word  '  submit '   (which  is 
the  word  in  the  statute,  and  not  '  conform  ')  does  not  mean  an 
act  of  humble  submission,  but  only  to   make  answer  to  the 
question  proposed."     In  Salkeld's  report,  the  Court   held  the 
word  conform,  instead  of  the  word  submit,  to  be  well  enough, 
because  it  was  of  the  same  sense ;  but  because  the  comnaissioners 
had  other  authorities  besides  that  of  examining,  and  it  did  not 
appear  but  that  it  might  require  a  submission  to  them  in  other 
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respects,  and  for  that  all  powers  given  in  restraint  of  liberty      Geoomb 
must  be  strictly  pursued,  and  in  this  case  they  had  but  a  special   forrkster. 
authority,  and  must  not  exceed  it,  they  held  the  return  naught. 
Yaxky's  case,  Carth.  291,  was  "  a  commitment  by  the  secretary 
of  state,  under  the  stat.  35  Eliz.,  for  refusing  to  answer  whether 
he  was  a  Jesuit,  &c.,  and  on  a  liabeas  corpus,  he  prayed  to  be 
bailed.    The  exception  to  the  commitment  was,  that  the  con- 
clusion thereof,  was  "  there  to  remain  until  he  shall  be  from 
thence  discharged  by  due  course  of  law,"  when  the  words  of  the 
statute  are,  "until  he  shall  answer  unto  the  questions;"  and 
therefore  the  commitment  ought  to  be  special,  according  to  the 
statute ;  and  the  Churchwardens  of  Northampton's  case  was  cited 
and  relied  on ;  and  for  that  objection  the  Court  held  the  com- 
mitment ill.    Other  cases  might  be  cited  to  the  same  effect,  such 
as  Rex  v.  Hall,  Cowp.  60.     The  foregoing  cases  are  cases  of 
Charge  from  commitment,  *on  the  ground  of  an  illegality       [  *320  ] 
apparent  on  the  face  of  the  warrant.     The  two  following  cases, 
Baldwin  and  Wife  v.  Blachnore,  1  Burr.  595,  and  Crepps  v. 
Burden,  Cowp.  640,  establish  that  in  such  case,  that  is,  of  war- 
rants  illegal  upon  the  face  of  them,  for  an  excess  of  jurisdiction 
in  the  magistrate,  trespass  is  maintainable  against  the  commit- 
ting magistrate  ;  and  this  was  held  in  the  latter  case,  although 
the  conviction  had  not  been  quashed.    In  Baldwin  and  Wife  v. 
Blackmore,  a  warrant  to  commit  the  wife,  as  an  idle  and  dis- 
orderly person,  for  returning  with  her  husband  to  the  parish 
from  whence  removed,  without  a  certificate,  was  holden  to  be 
void,  and  that  trespass  lay  for  the  imprisonment  under  it.     So 
^here  the  warrant  ought  to  be  to  imprison  for  a  month,  and  it 
is  until  discharged  by  due  course  of  law.     Crepps  v.  Burden, 
Cowp.  640,  was  a  conviction  in  four  penalties,  for  exercising  his 
ordinary  calling  of  a  baker  on  a  Sunday.    As  there  can  be  but 
one  offence  on  the  same  day,  it  was  held  an  excess  of  jurisdiction, 
for  which  an  action  would  lie  before  the  convictions  were  quashed. 
There  the  question  immediately  before  the  Court  was,  whether 
^  objection  could  be  made  to  the  legality  of  a  conviction  before 
it  was  quashed,  and  it  was  held  that  it  might.    Upon  these  au- 
thorities, and  the  reason  of  the  thing,  we  are  obliged  to  pro- 
nouDce  that  the  commitment  made  in   pursuance  of  the  said 
a.R. — ^voij.  xvn.  z 
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groome     adjudication  in  this  case,  as  well  as  the  adjudication  itself,  in 

FoBBEETEB.   rospcct  to  the  imprisonment,  being,  in  this  particular,  a  clear 

excess  of  jurisdiction,  was  not  warranted  by  law,  and  that  the 

imprisonment  thereunder  was   a  trespass   in   the   committing 

magistrates,  for  which  this  action  is  maintainable;  which  we 

[  *32i  ]  cannot  but  regret,  as  the  facts  of  the  *case  would  have  authorised 
a  commitment,  if  the  warrant  had  been  framed  in  a  manner  con- 
formable to  the  powers  of  the  magistrates  under  the  statute. 
The  consequence  is,  that  the 

Ilule  nisi  for  settinff  aside  the  verdict,  must  he 
discharged. 


1816.       D.    HAKVEY     AND     Others,     Assignees    of    M.     B. 
3w^2.  HARVEY   AND   J.    W.    HARVEY,    Bankrupts,    r. 

[336]  CBICKETT   AND   Others. 

(.5  M.  &  S.  336—344.) 

The  effect  of  a  partner's  bankruptcy  is  to  deprive  him  of  the  power  of 
disposition,  and  to  vest  in  his  assignees  a  right  to  such  surplus  aa  the 
bankrupt  himself  would  have  had :  but  the  solvent  partner  retains  his 
power  of  disposing  of  the  partnership  effects  in  payment  of  the  partner- 
ship debts.t 

Assumpsit  for  money  had  and  received,  to  the  use  of  the 
plamtiffs  as  assignees,  second  count  declaring  as  assignees  of 
the  bankrupt,  J.  W.  Harvey.  At  the  trial  before  Lord  Ellen- 
borough,  Gh.  J.,  at  the  London  sittings  after  last  Michaelmas 
Term,  a  verdict  was  found  for  the  plaintiffs,  with  951Z.  15«.  6rf- 
damages,  subject  to  the  opinion  of  the  Court  on  the  following 
case : 

The  plaintiffs  are  assignees  of  M.  B.  and  J.  W.  Harvey, 
who  carried  on  business,  in  the  year  1814,  as  bankers  and 
partners  at  Kochford  and  Billericay,  in  Essex,  under  the  firm 
of  Matthew  Barnard  Harvey,  Son,  &  Co.,  and  used  the  house 
of  Eamsbottom  &  Co.,  as  their  London  agents.  The  defend- 
ants, in  the  same  year,  carried  on  business  as  bankers    and 

t  See  Partnership  Act,  1890,  s.  38.— B.  C. 
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imrtners  at  Chelmsford.      On   the   17th  of  May  of  that  year      Harvey 
J.  W.  Harvey  committed  an   act  of  bankruptcy,  and  on  the    crtckett. 
23rd,  a  docket  was  struck  against  him ;  and  the  following  day 
a  separate  commission   issued,  under  w^hich  he  was  declared 
ft  l)ankrupt.    At  the  time  of  J.  W.  Harvey's  bankruptcy,  the 
defendants  held  notes  of  Harvey,  Son,  &  Co.,  payable  to  bearer, 
which  had  come  to  their  hands  in  the  course  of  their  business  as 
eountrj'  bankers,  to  a  large  amount.     These  notes  were  afterwards 
presented  by  one  of  the  defendants  to  Ramsbottom  &  Co.,  at 
whose  house  they  were  payable,  when  payment  wai  refused ;  but 
afterwards  a  part  of  them,  to  the  amount  of  30Z.  or  40/.,  was 
presented  *by  the  direction  of  the  same  defendant,  and  paid       [  *337  ] 
by  Ramsbottom  &  Co.,  out  of  the  funds  of  M.  B.  and  J.  W. 
Harvey,  then  in  their  hands.     With  this  exception,  Ramsbottom 
iVCo.  continued  to  pay  all  the  notes  of  Harvey,  Son,  &  Co., 
presented  to  them  for  payment,  to  the  amount  of  many  thousand 
jwunds,  until  the  23rd  of  June,  up  to  which  day  M.  B.  Harvey 
continued  to  carry  on  the  business  of  the  bank  in  the  country. 
Before  the  22nd  of  May,  the  defendants  had  notice  that  a  con- 
siderable number  of  the   bankrupts'  notes  had  been  refused 
payment,  and  on  that  day  they  were  informed,  by  the  son  of 
M.  B.  Harvey,  that  J.  W.  Harvey  had  absconded,  but  that  his 
father,  M.  B.  Harvey,  was  perfectly  solvent,  unless  transactions 
of  which  he  was  ignorant  came  to  light.     On  the  same  day,  an 
application  was  made  to  them  on  behalf  of  M.  B.  Harvey,  to 
accept,  in  payment  of  the  notes  which  had   been  refused   by 
Ramsbottom  &  Co.,  a  bill  to  be  drawn  by  one  Wade,  a  debtor 
to  Harvey,  Son,  &  Co.,  to  a  larger  amount  than  the  proposed  bill. 
The  defendants  agreed  to  take  the  bill,  and  accordingly  M.  B. 
Harvey,  who  at  that  time  knew  that  J.  W.  Harvey  had  ab- 
sconded, procured  Wade  to  draw  a  bill  upon  Dyson  and  Dixon 
for  1,000/.,  at  two  months,  payable  to  M.  B.  Harvey,  or  order. 
The  bill  was  drawn  on  the  24th  of  May,  and  delivered  by  Wade 
to  M.  B.  Harvey,  in  part  satisfaction  of  the  debt  due  from  Wade 
to  Harvey,  Son,  &  Co.     The  son  of  M.  B.  Harvey,  who  acted  for 
him  on   this  occasion,  dictated  the  form  of  the  bill ;  and  the 
reason  for  making  it  payable  to  M.  B.  Harvey  alone  was,  because 
he  thought  that  every  thing  devolved  on  him,  upon   J.  W. 
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Harvev      Harvey's  absconding.     On  the  same  day,  the  bill  was  indorsed 
Crtckett.    l>y  M.  B.  Harvey,  and  delivered  to  *the  defendants  on  account 
[  *338  1      of  the  said  notes.     The  bill,  when  due,  was  paid  by  the  acceptors 
•  to  the  defendants.     On  the  23rd  of  June,  M.  B.  Harvey  com- 
mitted an  act  of  bankruptcy,  and  on  the  18th  of  July,  a  joint 
commission  issued  against  both  the  bankrupts,  and  the  plaintiffs 
became  assignees  under  the  same.    On  the  9th  of  September, 
the  separate  commission  against  J.  W.  Harvey  was  superseded. 
The  sum  for  which  the  verdict  was  found  was  the  amount  of  the 
proceeds  of  the  bill,  and  the  portion  of  the  notes  paid  by  Bams- 
bottcm  &  Co.  to  the  defendants;  and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiffs  were  entitled  to  recover 
the  whole,  or  any  part  thereof. 

This  case  was  argued,  at  the  sittings  at  Serjeants'  Inn  before 
this  Term,  by  F.  Pollock  for  the  plaintiffs,  and  Tindal  for  the 
defendants. 

The  argument  for  the  plaintiffs  was  in  substance  this, — that 
by  the  bankruptcy  of  one  partner,  followed  by  a  commission  and 
assignment,  the  partnership  is  dissolved:!   whence  it  follows, 
that  the  remaining  partner,  who  has  notice  of  the  act  of  bank- 
ruptcy, cannot  dispose  of  the  partnership-property.     For,  by  the 
bankruptcy,  the  property  in  the  joint  effects  is  changed,  being 
vested  in  the  solvent  partner,  in  common  with  the  assignees  of 
the  bankrupt-partnep,  who  are  bound  to  distribute  these  effects 
pari  passu ;  which  obligation  might  be  defeated,  if  the  solvent 
partner  had  the  power  of  disposing  of  them  in  discharge  of  debts 
as  he  pleased.     If,  indeed,  the  act  of  bankruptcy  be  secret,  so 
[  *;i3i»  ]      that  the  *other  partner  has  no  knowledge  of  it,  this  seems, 
according  to  the  decisions,!    to  form  an  exception;    and,    in 
such  cases,  the    solvent    partner  has  been  allowed  to  dispose 
of  the  joint  effects.    But  those  decisions  do  not  apply  to    the 
present  case.    Wherefore,   the  plaintiffs  are    entitled     to     the 
whole  of  the  money  paid  to  the  defendants;   and,  if     not  to 
the  whole,  at  all  events  to  a  moiety,  they  having  declared  as 

t  -Hci^cv.  i?o/fe«<ow,  4  Burr.  2174;  %  ^o^   v.   Hanhury,   Co^wt>      44-. 

Thomason  v.  Frere,  10  R.  R.  341  (10      Smith  v.  Stokes,  1  East,  3U3  -  'o      t/ 
East,  41«).  v.  Oridl,  ib.  369.  '       ''^ ^  '* 
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assignees  of  J.  W.  Harvey,  as  well  as  assignees  of  both  the      Habvey 
partners.t  Crickett. 

For  the  defendants  it  was  answered, — that  as  by  the  bank- 
ruptcy of  J.  W.  Harvey  his  assignees  became,  as  it  was  admitted, 
tenants  in  common  with  M.  B.  Harvey  of  the  partnership-effects, 
this  action  would  not  lie  against  the  defendants,  who  claimed  under 
M.  B.  Harvey,  no  more  than  it  would  lie  against  M.  B.  Harvey 
himself.    According  to  Lord  Mansfield,  in  Fox  v.  Hanbury,l 
"the  assignees  could  only  be  tenants  in  common  of  an  undivided 
moiety,  subject  to  all  the  rights  of  the  other  partner."     Non 
constat,  that  the  other  partner  might  not  be  a  creditor  of  the 
partnership  to  ten  times  the  value  of  all  the  effects;  and  this 
could  only  be  ascertained  by  an  account,  to  be  taken  between 
the  partners  in  a  court  of  equity.     Before  this  was  ascertained, 
if  If.  B.   Harvey  had  himself  received    the  money  paid  by 
Bamsbottom  &  Co.,  or  the  debt  due  from  Wade,  how  could  the 
assignees  have  recovered  against  him,  seeing  that  these  monies 
were  as  much  his  property  as  theirs  ?    And  if  M.  B.  Harvey 
would  not  have  been  liable  in  that  *ca8e,  no  more  shall  the      [  *340  ] 
defendants,  who  are  the  same  with  M.  B.  Harvey,  be  liable  in 
this.      Supposing,   however,   this   action    to    be  maintainable. 
Smith  V.  Goddard  is  an  authority  that  no  more  than  a  moiety 
shall  be  recovered. 

LOBD  EliIiENfiOROUOH,  Gh.  J. : 

I  think,  in  this  case,  the  action  is  not  maintainable ;  and  that 
the  doctrine  which  has  been  urged  to-day,  that  the  bankruptcy 
of  one  partner  is,  to  all  purposes,  a  dissolution  of  the  partner- 
ship, has  been  pushed  to  an  extent  which  the  law  does  not 
warrant.  For  future  purposes,  it  may  operate  as  a  dissolution, 
so  as  to  prevent  the  solvent  partner  from  dealing  with  the 
partnership-property  as  if  the  partnership  continued ;  but  most 
certainly  he  has  a  lien  on  the  joint  funds  in  his  hands,  in 
respect  of  all  claims  which  were  consummate  at  the  time  of  the 

t  Smith  v.  Qoddardy  3  Bos.  &  P.  WICKE,  in  West  v.  Skip^  1  Ves.  Sen. 

463.  239,  recognized  in  Taylor  v.  Fidds, 

I  Cowp.  449 ;  also  per  HoLT,  Ch.  J.  4  Ves.  396. 
12  Mod.  446;  and  per  Lord  Ra.bd- 
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Harvey  bankruptcy.  In  this  case,  the  solvent  partner  has  applied  part 
Cbickett.  o^  those  funds  in  satisfaction  of  such  a  claim ;  and  to  take  the 
money  out  of  his  hands,  or  those  of  the  defendants,  may  be  to 
his  prejudice,  before  the  account  is  taken  between  the  partners. 
It  seems  to  me,  that  until  the  account  is  taken,  and  it  is 
ascertained  whether  the  assignees  are  entitled  to  recover  a 
balance  against  the  solvent  partner,  this  action  is  premature. 
To  entertain  this  action  would  be  pregnant  with  all  the  incon- 
veniences that  would  attend  an  action  upon  an  unliquidated 
account  between  partners. 

Bayley,  J. : 

I  am  entirely  of  the  same  opinion.     If  this  action  is  maintain- 
able, the  consequence  would  be,  that  after  an  act  of  bankruptcy 
committed  by  one  partner  the  partnership-house  must  imme- 
C  *3*J  ]       diately  be  closed ;  *but  such  a  consequence  is  directly  contrary 
to  the  cases    of    Fox  v.   Hanbury   and   Smith  v.    Oiiell.      If 
several  persons  enter  into  partnership,  either  for   a   definite 
or  an   indefinite  time,   each  partner    is    at    liberty  to   apply 
the  joint  funds   in  payment  of    the  partnership  debts ;    and 
each   has    a    lien    on    those    funds    for    his  own    indemnity, 
limited  to  their  being  applied  to  the  payment  of  partnership 
debts.    When  one  of  several  partners  becomes  bankrupt,  he  puts 
himself  by  that  act  out  of  the  partnership,  and  ceases  to  have 
any  further  control  over  the  partnership  property:  the  whole 
of  his  rights  pass  to  his  assignees.    But  this  does  not  prevent 
the  remaining  partners  from  exercising  the  control  which  rests 
with  them  over  the  property,  to  take  care  that  it  is  duly  applied 
in  liquidation  of  the  partnership  debts.    If  this  were  not  so,  in 
what  a  situation  would  the  solvent  partners  be  placed.     For  if, 
in  this  case,  a  creditor  had  applied  to  M.  B.  Harvej^  for  payment 
of  a  partnership  debt,  and  he  were  precluded  by  the  bankruptcy 
of  J.  W.  Harvey  from  paying  it,  the  consequence  would  be,  thai 
having  funds  of  the  partnership  in  his  hands  fully  sufficient 
to  satisfy  the  demand,   he    must  nevertheless  become    liaMe 
to  arrest  and  to  be  detained  in  prison.     And  the  creditor  also 
would  be  in  this  dilemma,  that  having  funds  to  look  to  for  the 
discharge  of  his  debt,  he  could  not  obtain  payn.ent,   because 
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he  could  not  properly  receive  what  the  other  was  unable  to      iUrvky 

pay.    The   solvent   partner  would   say  that   he  was   liable  to     crickett. 

account  vdth  the  assignees  of  the  bankrupt  partner,  and  thus 

leave  the  partnership  creditor  unpaid.     This  seems  to  me  to  be 

a  consequence,  the  inconvenience  of  which  is  suflSciently  obviouF. 

It  is  argued  that  a  distinction  is  to  be  made  in  the  present  case, 

because  both  M.  B.  Harvey  and  the  ^defendants  were  aware      [  *3i2  ] 

of  the  act  of  bankruptcy;  but  I  ask,  whether  this  was  not  a 

itond  fide  payment  to  a  person  who  was  entitled  to  receive  it  ? 

If  it  were,  the  knowledge  which  they  possessed  of  the  act  of 

bankruptcy  does  not,  as  it  seems  to  me,  distinguish  the  case 

from  those  of  Fox  v.  Hanhnry  and  Smith  v.  OrielL     In  Smith  v. 

Oriell,  Lord  Kenyon  considered  that  the  whole,  and  not  a  moiety 

only,  of  the  partnership  property,  delivered  by  the  solvent  partner 

in  satisfaction  of  a  partnership  debt,  passed  by  the  transfer. 

Abbott,  J. : 

I  take  the  case  to  be  this,  that  M.  B.  Harvey,  the  solvent 
partner,  knowing  that  the  other  partner  had  committed  an  act 
of  bankruptcy,  applied  the  partnership  effects  in  discharge  of  a 
l>artnership  debt.  Now,  there  is  no  doubt  that  the  partnership 
effects  were  liable  in  some  way  or  other  to  this  demand ;  but  it 
has  been  contended,  that  the  power  of  the  solvent  partner  to 
dispose  of  the  partnership  effects  in  this  way  ceased  by  the  act 
of  bankruptcy.  The  inconvenience  of  such  a  consequence  has 
been  well  pointed  out  by  my  brother  Bayley,  and  struck  me  in 
the  early  part  of  the  argument ;  but,  however  great  the  incon- 
venience, it  could  not  avail  against  the  law,  if  there  were 
authorities  to  shew  it.  But  so  far  from  this  being  the  case,  I 
own  I  think  the  authorities  are  the  other  way.  I  consider  it  as 
plainly  deducible  from  the  case  of  Fox  v.  Hanbury,  that  a  solvent 
partner,  without  notice  of  the  bankruptcy  of  the  other  partner, 
may  lawfully  dispose  of  the  partnership  property.  In  Smith  v. 
Oriell,  I  do  not  find  it  stated  negatively  that  the  solvent  partner 
had  not  notice ;  and  I  should  rather  infer  from  the  case  that  he 
had,  because  it  states  that  a  commission  of  bankruptcy  had  issued 
•before  the  time  when  the  transfer  was  made.  But  it  does  not  [  ♦ais  } 
appear  to  me  that  a  knowledge  of  the  fact  makes  any  difference  : 
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itarvf.y      the  legal  right  cannot  result  from  the  absence  of  knowledge.    If 
CRicKnT     a  solvent  partner  is  not  at  liberty,  after  the  bankruptcy  of  one 
partner,  to  apply  the  partnership  funds  to  the  discharge  of 
partnership  debts,  he  may  be  ruined  in  the  midst  of  abundance 
of  property  capable  of  paying  all  the  debts ;  and  the  creditors, 
also,  must  wait  until  such  time  as  assignees  are  chosen,  and  it 
is  their  pleasure  to  make  distribution.     It  appears  to  me,  that 
the  effect  of  one  partner's  bankruptcy  is,  to  deprive  him  of  the 
power  of  disposition,  and  to  vest  in  his  assignees  a  right  to  such 
surplus  as  the  bankrupt  himself  would  have  had  ;  but,  neverthe- 
less, the  partner  who  has  not  committed  an  act  of  bankruptcy 
retains  his  power  of  disposing  of  the  partnership  effects,  in  pay- 
ment of  the  partnership  debts.     If  this  power  were  exercised  with 
a  view  of  giving  a  fraudulent  preference,  it  would  lead  to  a 
different  conclusion ;    but  fraud  is  not  stated,  and  cannot  be 
intended.     As  far  as  any  intendment  can  be  made,  I  should  infer 
the  contrary ;  for  it  seems  that  M.  B.  Harvey,  supposing  he  was 
of  ability  to  discharge  all  the  partnership  debts,  went  on  as  long 
as  he  could,  until  he  found  his  hopes  disappointed. 

HOLROYD,  J. : 

I  am  entirely  of  the  same  opinion.    It  appears  to  me  that, 
knowledge  of  the  bankruptcy  makes  no  difference.     It  is  not 
stated,  that  it  was  in  the  contemplation  of  M.  B.  Harvey,  or  of 
the  defendants,  that  M.  B.  Harvey  would  become  a  bankrupt, 
which  would  have  been  a  material  fact  to  distinguish  this  from 
the  other  cases.     I  apprehend  the  bankruptcy  of  J.  W.  Har\ey 
[  *Bii  ]       did  not  avoid  or  diminish  the  lien  which  M.  B.  Harvey  *had 
upon  the  partnership  effects ;  and  if  it  did  not,  it  follows,  that 
no  person  could  have  claimed  to  take  the  effects  out  of  his  hands,, 
until  after  an  account  taken,  which  must  be  taken  in   equity. 
If,  then,  M.  B.  Harvey  had  a  lien,  for  what  purpose  was  thi& 
lien  but  for  the  purpose  of  paying  the  partnership  debts,  and 
protecting  his  own  rights?     How  does  the  bankruptcy  of  J.  TV. 
Harvey  alter  the  jus  disponendi  of  his  partner  to  this   extent  ? 
It  seems  to  me  that  it  makes  no  difference  in  this  respect.     It 
is  contended,  that  this  action  may  be  supported  either  for  the 
whole  or  for  a  moiety.    As  to  the  latter,  it  cannot  be  maintained. 
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except  on  the  ground  that  one  partner  may  sue  for  his  moietj-.  Harvev 
But  can  it  be  contended,  that  if  money,  which  is  the  joint  pro-  cbiokktt. 
perty  of  the  partners,  be  received  by  a  third  person,  one  of  the 
partners  may  sue  him,  and  recover  his  moiety  ?  If  not,  neither 
can  it  be  contended  in  favour  of  his  assignees.  This  is  money 
paid  by  a  solvent  partner,  in  discharge  of  a  partnership  debt, 
which  by  law  he  was  bound  to  pay.  It  appears  to  me  this  action 
is  not  maintainable  on  either  ground. 

Judgment  for  the  defendants. 


K.   B.  MICHAELMAS    TERM. 


LEADBITTER   v.  FARROW.f  }si6. 

(5  M.  &  S.  345—350.)  -Alw^2. 

An  agent  to  a  conntry  bank,  to  whom  plaintiff  sent  a  sum  of  money  [  343  ] 
in  order  to  procure  a  bill  upon  London,  drew  in  his  own  name  for  the 
amount  upon  the  firm  in  London,  the  two  firms  being  the  same  :  Held, 
that  the  agent  was  liable  as  drawer,  although  plaintiff  knew  that  he 
was  agent,  and  supposed  that  the  bill  was  drawn  by  him  as  such,  and 
on  account  of  the  country  bank,  to  which  the  agent  paid  over  the 
money. 

Assumpsit  upon  a  bill  of  exchange  and  the  money  counts. 
Plea,  non-assawpaxt.  At  the  trial  before  Lord  EUenborough, 
Ch.  J.,  at  the  London  sittings  after  last  Hilary  Term,  there  was 
a  verdict  for  the  plaintiff,  damages  502.,  subject  to  the  opinion 
of  the  Court  upon  the  following  case : 

The  plaintiflf  and  defendant,  at  the  time  of  drawing  the  bill  in 
question,  resided  at  Hexham.  The  defendant,  who  was  a  tanner, 
was  also  agent  of  the  Durham  bank,  in  which  capacity  he  acted 
from  July,  1812,  to  July,  1815,  when  the  bank  failed.  On  the 
Bth  of  June,  1815,  the  plaintiff  sent  60Z.  to  the  house  of  the 
defendant,  in  order  to  procure  a  bill  upon  London  for  the  amount, 
and  the  defendant  filled  up  and  signed  the  bill  in  question  upon 

t  Bills  of  jBzchango  Act,  1882,  b8.      16  L.  T.  562 ;  and  compare  Alexander 
23, 26.     Courtauld  v.  Saunders  (1867)      v.  Sizer  (1869)  L.  R.  4  Ex.  102.— B.  C. 
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Leadbitteb  one  of  the  printed  forms  of  the  Durham  bank,  and  sent  it  to  the 
Faerow.     pl^intiflf.     The  following  is  a  copy  of  the  bill : 

''  N.  G.  205. 

50i.  Hexham,  June  Sth,  1815. 

Forty  days  after  date,  pay  to  the  order  of  Mr.  Thomas  Lead- 
bitter  fifty  pounds,  value  received,  which  place  to  the  accoiimt  ot 
the  Durham  bank,  as  advised. 

Messrs.  Wetherell,  Stokes,  Mowbray,  Hollinosworth, 
&  Co.  bankers,  London. 

(Signed)  Christr.  Farrow." 

The  persons  who  constitute  the  firm  upon  which  the  bill  was 
i  *34<;  ]  drawn,  are  the  same  who  constitute  the  firm  of  *the  Durham 
bank,  that  bank  having  a  house  in  London,  upon  which  they 
were  in  the  habit  of  drawing  bills,  which  they  wished  to  make 
payable  there. 

The  bill  in  question  was  drawn  in  the  same  form  as  had  been 
used  by  the  defendant  since  June,  1813,  before  which  time  he 
had  been  in  the  course  of  issuing  bills  drawn  in  the  name  of  one 
of  the  partners  of  the  Durham  bank.     He  did  not  draw  bills  on 
his  own  account  in  this  form,  nor  upon  the  same  parties.    The 
plaintiff,  when  he  sent  the  50Z.,  and  obtained  the  bill,  knew  that 
the  defendant  was  agent  of  the  Durham  bank  at  Hexham,  and 
that  the  Durham  bank  drew  upon  a  house  in  London,  and  he 
^supposed  that  the  bill  was  given  by  the  defendant,  as  agent,  and 
on  account  of  the  Durham  bank,  to  which  the  defendant  paid 
over  the   501.      The   bill,   when    due,   was    presented    to   the 
drawees,  and  payment  refused,  and  due  notice  was   given  to 
the  defendant. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover. 

Tindaly  for  the  plaintiff,  argued,  that  the  defendant  was 
liable,  there  being  nothing  on  the  face  of  the  bill  to  shew  that  it 
was  drawn  by  him  as  an  agent  who  was  acting  only  for  his  prin- 
cipal. The  defendant,  in  order  to  protect  himself,  should  have 
expressed  on  the  bill,  that  he  drew  it  as  agent  only,  or  by  pro- 
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caration ;  or  at  least  that  it  was  for  the  Durham  bank  ;  for  the  Leadbittkr 
expression,  "  to  be  placed  to  the  account  of  the  Durham  bank,      farrow. 
as  adrised,"  imports  nothing  more  than  that  the  drawer  had  a 
credit  with  the  Durham   bank  to  the  amount,  and  that  the 
drawees  were  to  look  to  that  credit.     So,   where  a   bill  was 
addressed  to  the  drawee  as  cashier  of  the  York  Building's  Com- 
l>any,  at  their  house,  and  was  accepted  by  *him  generally,  it      [  *347  ] 
was  held  that  he  was  personally  answerable,  notwithstanding 
the  bill  was  addressed  to  him  in  a  limited  character,  t     As  to 
the  plaintiffs  knowledge  that  the  defendant  was  only  an  agent, 
it  is  to  be  recollected  that  this  is  a  contract  in  writing,  founded 
on  the  custom  of  merchants,  which  cannot  be  varied  by  matter 
l^ing  in  parol  dehors  the  instrument.  I     Therefore,  upon  a  policy 
of  assurance  from  Archangel  to  Leghorn,  where  the  defendant 
nought  to  shew  by  parol,  that  the  risk  was  to  commence  only 
from  the  Downs,  it  was  pronounced   by  Pbmberton,  Ch.   J., 
**  That  a  merchant  should  no  more  be  allowed  to  go  from  what 
he  had  subscribed  in  a  policy,  than  he  that  subscribes  a  bill  of 
exchange  payable  at  such  a  day  shall  be  allowed  to  go  from  it, 
and  say  it  was  agreed  to  be  on  condition,  &c."  §     And  surely 
the  defendant  cannot  go  from  that  which  he  has  here  subscribed 
in  a  more  important  particular  than  if  he  be  allowed  to  say  that 
the  plaintiff  knew  him  to  be  an  agent  only,  and  therefore  he  is 
not  answerable.     Besides,  it  does  not  follow,  because  the  plain- 
tiff knew  him  to  be  an  agent,  that  the  defendant  is,  therefore, 
<-xempted  from  personal  liability.     Contracts  are  frequently  made 
hy  persons  who  are  known  to  be  agents,  yet  are  personally  liable. , 
The  defendant,  therefore,  in  order  to  exempt  himself,  ought  to 
i^bew,  not  only  that  the  plaintiff  knew  him  to  be  an  agent,  but 
that  he  also  understood  that  the  defendant  was  not  to  be  answer- 
able ultra  ;  whereas  the  contrary  is  apparent  from  the  case ;  for 
if  the  defendant  be  not  liable,  no  one  else  is :  the  drawees  are 
not,  for  they  have  not  accepted ;  ♦nor  the  Durham  bank,  for      [  •34s  ] 
there  is  nothing  in  writing  to  bind  them ;  and  as  the  Durham 
i'ank  and  drawees  were  identified,  it  may  well  be  intended  that 

t  Thomas  V.  Bishop,  Str.  9oo.  \\  Appktoii  v.  BtJiks,    7  R.  R.  672 

I  /M.  (5  East,  148)  ;  Le  Fevre  v.  Lloyd,  Id 

i  Kaimea  v.  Knightley,  Skinn.  54.      K.  R.  644  (5  Taunt.  749). 
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Leadbitteb  a  second  name  was  added  as  drawer,  to  give  the  bill  additiooal 
Fabbotv.     currency. 

Scarlett,  contra ,  endeavoured  to  distinguish  the  cases  cited 
for  the  plaintiff.     As  to  Tlwmas  v.  Bishop,  he  obser%^ed,  that  the 
plaintiff  had  no  knowledge  of  any  agency,  except  as  far  as  it 
might  be  inferred  from  the  bill's  being  addressed  to  the  drawee 
as  cashier,  which  the  Court  considered  as  only  descriptive  of  the 
party ;  for,  though  a  cashier,  he  might  well  accept  on  his  own 
account ;   and  the  rest  was  merely  local  reference :   but  it  is 
remarkable  that  the  Court,  upon  that  occasion,  referring  to  a 
case  in  Carth.,  took  the  present  distinction,  saying,  "  It  mighi 
have  been  otherwise  if  the  action  had  been  by  J.  S.  who  was 
privy."     And  what  was  there  said  as  to  the  non-admissibility  of 
matter  dehors  the  writing,  was  said  only  as  it  regarded  any 
matter  to  charge  third  persons,  i.e.  the  York  Building's  Com- 
pany.   But  it  is  the  daily  practice  to  admit  evidence  explanaton- 
of  written  contracts,  in  order  to  shew  the  real  nature  of  the 
transaction ;  as  that  a  bill  of  exchange  was  drawn  for  aecommo* 
dation,  or  by  a  servant  only.     With  respect  to  the  personal 
liability  of  agents,  upon  contracts  in  which  they  are  known  to 
act  as  agents,  it  is  observable,  of  the  two  authorities  quoted  in 
favour  of  this  position,  that  in  one  the  plaintiff  had  no  knowledge 
that  the  defendant  drew  the  bill  as  agent ;  and  the  other  was  a 
case  of  covenant.    And  as  to  the  argument  for  the  necessity  of 
this  defendant's  liability,  drawn  from  the  supposed  irresponsi- 
[  •349  ]      bility  of  any  other  party,  it  may  be  answ^ered,  that  *the  Durham 
bank  is  liable,  in  the  same  manner  as  ship-owners  are  liable 
upon  a  charter-party,  not  under  seal,  executed  by  the  master  en 
their  behalf. 

Lord  Ellbnborough,  Ch.  J. : 

Is  it  not  an  universal  rule  that  a  man  who  puts  his  name  to  a 
bill  of  exchange  thereby  makes  himself  personally  liable,  unless 
he  states  upon  the  face  of  the  bill  that  he  subscribes  it  fol 
another,  or  by  procuration  of  another,  which  are  words  of  exclu^ 
sion  ?  Unless  he  says  plainly,  **  I  am  the  mere  scribe/'  h^ 
becomes  liable.    Now,  in  the  present  case,  although  the  plaintifi 
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knew  the  defendant  to  be  agent  to  the  Durham  bank,  he  might  Leadbitter 

not  know  but  that  he  meant  to  offer  his  own  responsibility.     FAwiow. 

Every  person,  it  is  to  be  presumed,  who  takes  a  bill  of  the 

drawer,  expects  that  his  responsibility  is  to  be  pledged  to  its 

bem;7  accepted.     Giving  full  effect  to  the  circumstance  that  the 

plaintiff  knew  the  defendant  to  be  agent,  still  the  defendant  is 

liable,  like  any  other  drawer  who  puts  his  name  to  a  bill  without 

denoting  that  he  does  it  in  the  character  of  procurator.     The 

defendant  has  not  so  done,  and,  therefore,  has  made  himself 

liable.    I  do  not  say  whether  an  action  would  lie  against  the 

Durham  bank,  because,  considering  it  in  either  way,  it  would 

not,  as  it  seems  to  me,  affect  the  liability  of  the  defendant. 

BiYLEY,  J. : 

I  am  entirely  of  the  same  opinion.  The  drawer,  by  the  act  of 
drawing,  pledges  his  name  to  the  bill's  being  duly  honoured; 
and  though  the  plaintiff  in  this  case  knew  that  the  defendant 
was  an  agent,  he  might  also  know  that  he  had  given  this  pledge. 

Abbott,  J. :  [  350  ] 

I  am  also  of  the  same  opinion.  The  party  does  not  shew  that 
the  bill  was  not  taken  according  to  the  effect  which  it  bears  on 
the  face  of  it. 

HOLROYD,  J. : 

I  apprehend  that  no  action  would  lie  on  the  bill,  except 
against  those  who  are  the  parties  to  it. 

Jtidgment  for  the  plaintiff . 
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i8i«.^  PATTEN    AND    Others    v.    THOMPSON. 

^^!!!li^'  {6  M.  &  S.  350-368.) 

f  350  ]  The  unpaid  vendor  may  stop  t'n  transitu  before  the  poods  omo  to  the 

hands  of  the  vendee's  factor,  although  the  factor  has  the  bill  of  lading. 
indorsed  to  order,  in  his  hands,  and  is  under  acceptance  to  the  vendee 
on  a  general  account. 

Trover  for  108  tons  of  wheat.     Plea,  not  guilty.     At  the  trial, 
before  Le  Blanc,  J.,  at  the  Lancaster  Lent  Assizes,  1815,  there 
was  a  verdict  for  the  plaintiffs,  damages  3,000/.,  subject  to  the 
opinion  of  the  Court,  upon  a  case,  which  stated,  that  the  plain- 
tiffs were  merchants  at  Westport,  in  Ireland,  that  Hickman  & 
Co.  were  merchants  at  Dublin,  and  that  the  defendant  was  the 
provisional  assignee  of   Hodgson  &  Co.,  bankrupts,  who  were 
merchants  at  Liverpool.     On  the  28th  May,  1814,  the  plaintiffs 
wrote  to  Hickman  &  Co.,  informing  them  that  they  had  that 
day  commenced  loading  the  brig  Ajnlwch,  of  Beaumaris,  Owen, 
master,  with  wheat,  and  of  which  they  made  them  an  offer,  "  say 
about  100  tons  our  best  wheat,  kiln  dried,  screened,  and  free  on 
[  ♦351  ]      board,  at  34«.  Gd.  per  barrel,  of  *20  stone,  payable  by  our  bDl 
on  yourselves,  at  three  months*  date,  from  the  date  of  bUl  of 
lading."     On  the  30th  May,  Hickman  &  Co.  wrote  to  the  plain- 
tiffs in  answer,  accepting  the  bffer,  and  requesting  to  be  advised 
in  time,  to  have  an  insurance  effected.     On  the  6th  June,  the 
plaintiffs  inclosed  to  them  the  invoice  and  bill  of  lading  for  108 
tons,  and  drew  upon  them  for  the  price,  by  three  bills  to  their 
order,   amounting  to   1,502/.   0«.   4rf.,  which   Hickman  &  Co. 
returned  on  the  8th,  accepted.     The  case  then  set  forth  a  series 
of  letters  between   Hickman   &   Co.   and  Hodgson    &   Co.,  as 
follows. 

"  Hickman  &  Co.  to  Hodgson  &  Co.,  30th  May,  1814.  You 
have  inclosed  a  bill  of  lading  for  560  barrels  of  wheat,  shipped  on 
board  the  Content,  Captain  Wilson.  You  will  please  make  the 
necessary  insurance.  You  will  also  effect  insurance  on  100  tons 
of  wheat,  shipped  at  Westport,  on  board  the  brig  Amlu:chy  of 
Beaumaris,  J.  Owen,  master :  this  vessel  is  now  in  port,  and 
ready  for  sailing.*' 

**  Hodgson  &  Co.  to  Hickman  &  Co.,  4th  June.      The  bill  of 
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lading,  per  Content,  is  received,  and  the  insurance  effected  on 
wheat,  per  Amlwch,  from  Westport,  particular  of  which  is  annexed. 
The  two  bills  inclosed  in  yours  of  the  1st  instant,  amounting  to 
2,584/.  5s.  6rf'.  are  to  your  credit,  and  the  three  drafts  advised  of, 
together  1,550/.,  shall  meet  due  honour." 

"Hickman  4:  Co.  to  Hodgson  &  Co.,  6th  June.  Inclosed  you 
wiJJ  receive,  Atkinson  &  Co.  on  C.  and  S.  Hays,  200/. ; 
R.  Banfield  on  F.  Banfield,  500/. ;  our  draft  on  A.  Atkins, 
S76V.  is.,  which  please  put  to  our  credit.  We  have  valued  on 
voato 


Patten 

r. 

Thompson, 


"  Hugne,  Beauman  &  Co.   . 
**  Thomas  Abbott,  in  three  bills 
"  Samuel  Matthews    . 
"  John  Tomlinson 
"  Denis  Mulan   . 
"  Lyndon,  Bolton  &  Co. 
"  To  which  please  shew  honour." 


£ 

500 

1,200 

200 

400 

40 

1,000 


''Hodgson  &  Co.  to  Hickman  &  Co.,  10th  June.  We  wrote  to 
you  on  the  8th,  and  are  since  favoured  with  yours  of  the  6th 
instant,  inclosing  three  drafts,  amounting  together  to  1,576/.  4«., 
^hich  we  placed  to  your  credit.  Your  six  drafts,  together  8,340/.  ^ 
shall  meet  due  honour,  according  to  your  advices.  Inclosed  are 
account  sales  of  wheat,  per  Fanny,  the  net  proceeds,  1,245/.  19«.  3(/. , 
are  to  your  credit,  as  are  also  your  sales  per  Clyde,  amounting  to 
10801.  3*.  lOd.,  herein  handed  you." 

"Hickman  &  Co.  to  Hodgson  &  Co.,  8th  June.  We  inclose 
three  bills,  amounting  to  1,581/.  Is.  6d.,  to  the  debit  of  your 
account :  you  have  also  inclosed  a  bill  of  lading  for  804  barrels 
of  vheat  shipped  at  W^estport,  on  board  the  Amlwch.  There  is  no 
fresh  com  coining  to  market  all  over  the  kingdom :  the  growing 
crops  of  both  oats  and  wheat  look  very  badly,  particularly  the 
/rtfiner.  Since  our  last  advices  we  valued  on  you  as  follows ; 
viz.  in  three  drafts,  to 

£       «.    d. 
"  N.  Mahon      .        .         .        .        700    0    0 

"  J.  Hills 182    9  10 

"  Williamson  &  Co.  .        .     2,000    0    0*' 


Xrl  J 
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Patten*  **  Hodgson  &  Co.  to  Hickman  &  Co.,  11th   June.    We  are 

Thompson,    favoured  with  yours  of  the  8th  instant,  inclosing  three  bills,        , 

[  35:5  J       1,581Z.  7«.  6d.,  which  are  placed  to  your  credit:  it  also  inclosed 

bill  of  lading  for  wheat,  per  Avilivch,  which  shall  have  our  best 

attention  on  arrival.     Your  three  drafts  for  2,882Z.  9«.10d.  shall 

meet  due  honour.'' 

On  the  2nd  June,  Hodgson  &  Co.  effected  an  insurance  in  their 
own  names,  on  the  wheat  in  question,  for  l,300i.,  in  pursuance 
of  the  letter  to  them  of  the  30th  May,  and  on  the  8th  June  the 
Amlwch  sailed  for  Liverpool,  with  the  wheat  on  board.    By  the 
bill  of  lading  the  wheat  was  made  deliverable  at  Liverpool,  to 
Hickman  &  Co.  or  assigns,  and  it  was  indorsed  by  them,  to  be 
delivered  to  Hodgson  &  Co.,  or  order.     On  the  15th  of  June 
Hickman  &  Co.  advised  the  plaintiffs,  that,  in  consequence  of 
several  extensive  failures  in   which  they   were  involved,  they 
found  it  impossible  to  make  good  their  engagements.     A  circular 
letter  to  the  same  effect  was  at  the  same  time  sent  by  Hickman 
&  Co.,  to  their  principal  creditors  and  correspondents.     Hickman 
&  Co.  stopped  payment  on  or  about  the  15th  June,  and  continued 
insolvent  until  their  bankruptcy,  which  took  place  shortly  after. 
On  the  21st  June  a  commission  of  bankruptcy  issued  against 
Hodgson  &  Co.     The  several  bills  drawn  by  Hickman  &  Co.  on 
Hodgson  &  Co.  were  accepted  by  the  latter,  and    have  been 
proved  under  their  commission.     The  plaintiffs,  on  receipt  of 
Hickman  &  Co.'s  letter  of  the  15th  June,  immediately  sent  one 
of  their  clerks  to  Liverpool  with  one  of  the  bills  of  lading,  and 
with  a  power  of  attorney,  authorizing  their  agent  there  to  stop 
the  goods  in  transitu.    The  clerk  arrived  at  Liverpool  on  the  20lh 
[  *3r>i  ]      June,  and  found  the  Amlwch,  which  had  arrived  two  days  ^before 
him,  lying  with  the  wheat  on  board,  in  the  Mersey.     On  the 
same  day  she  came  into  George's  dock  basin,  Liverpool,  and  in 
the  afternoon  the  under  warehouseman  of  Hodgson  &  Co.  went 
on  board  for  the  purpose  of  taking  a  sample,  but  was  refused  by 
the  mate,  (the  captain  not  being  then  on  board,  and  having  left 
express  orders  with  the  mate  that  the  hatchways  should  not  be 
opened),  whereupon  he  returned,  and  the  head  warehouseman 
went  on  board  and  told  the  mate  (the  captain  being  still  absent) 
that  he  came  from  Hodgson  k  Co.,  the  consignees,  and  wanted  a 
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sample,  in  answer  to  which  the  mate  communicated  to  him  the      Pattkk 

captain's  orders  ;  but  upon  the  warehouseman  replying  that  the    Thompson. 

next  day  was  market  day,  and  they  wanted  it  to  be  shewn  at  the 

market,  the  mate  permitted  the  hatchways  to  be  opened,  and  a 

sample  to  be  taken.     On  the  21st  June  the  plaintiffs'   agent 

exhibited  the  bill  of  lading  and  power  of  attorney  to  the  captain, 

and  required  delivery  of  the  wheat  to  be  made  to  him  on  behalf 

of  the  plaintiffs,  and  the  captain  signed  an  undertaking  upon  the 

bill  of  lading,  not  to  deliver  the  wheat  to  any  person  but  the 

agent,  he  agreeing  to  pay  the  captain  the  freight,  and  guarantee 

him  and  his  owners  from  any  expense.     On  the  22nd  the  agent 

^ave  the  captain  a  bond  of  indemnity,  and  paid  him  his  freight. 

On  the  evening  of  the  23rd,  the  Anilwch  having  got  into  a 

proper  berth  to  discharge  her  cargo,  the  messenger,  under  the 

commission  issued  against  Hodgson  &  Co.,  took  possession  of  the 

ship  and  cargo,  and  several  days  afterwards  opened  the  hatch- 

^vays,  discharged  the  cargo,  and  delivered  it  to  the  defendant, 

^Yho  caused  it  to  be  sold  by  auction.     The  case  farther  stated, 

that  Hickman  &  Co.,  during  the  years  1813  and  1814,  up  to  the 

time  of  their  stopping  ^payment,  had  been  in  the  habit  of  consign-       [  •355  ] 

ing  goods  to  Hodgson  &  Co.,  to  be  sold  by  them,  as  factors  for 

Hickman  &  Co.,  and  had  also  remitted  to  and  drawn  bills  upon 

Hodgson  &  Co.,  which  they  accepted,  and  that  the  account 

J^tween  them  was  a  running  account ;    that  at  the  time  of  the 

transmission  of  the  bill  of  lading  in  question,  and  of  the  failure 

ol  Hodgson  &  Co.,  they  were  under  acceptances  for  Hickman  & 

^'0.  to  a  larger  amount  than  that  of  the  bills  and  goods  remitted 

to  them ;  but  that,  in  consequence  of  their  failure  to  make  good 

P^rt  of  their  acceptances,  the  balance  was  in  favour  of  the  estate 

of  Hickman  &  Co.     The  acceptances  so  dishonoured,  including 

the  three  bills  mentioned  in  the  letter  of  Hickman  &  Co.  of  the 

8th  June,  were  proved  under  the  commission  of  Hodgson  &  Co., 

^nd  dividends  received  thereon,  but  the  balance  still  remains  in 

favour  of  the  estate  of  Hickman  &  Co.    The  question  was, 

whether  the  plaintiffs,  under  the  circumstances  stated,  had  a  right 

to  stop  the  wheat  in  transitu. 

The  case  was  argued  at  the  sittings  at  Serjeants'  Inn,  before 
this  Term,  by 
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Patten  Richardson,  for  the  plain tiflfs,  and  Joy,  for  the  defendant. 

Thompson.    The  authorities  chiefly  relied  on  in  favour  of  the  plaintiflFs  were       , 
Kinlochv,  Craig, ^  Feise  y,  Wray,l  and  Oppenheim  v.  Russell;^ 
those  for  the  defendant  were  Lickbarrow  v.  Ma8on,\   Cuming  y. 

[•856]       Broicn,^  *Haille  y.  Smith,^\  Wright  y.  Laiv€8,ll  and  Vertuev. 

Jetvell.^^     The   Court   went  so  fully  into    the   arguments  in       j 
delivering  judgment,  as  to  preclude  the  necessity  of  a  farther 
detail. 

Lord  Ellenborouoh,  Ch.  J. : 

This  is  an  action  by  Patten  &  Co.,  who  are  the  sellers  of  a 
quantity  of  wheat,  against  the  defendant,  the  provisional  assignee 
under  a  commission    against   Hodgson  &  Co.,  merchants  at 
Liverpool.     The  action  is  in  other  words  by  the  Westport  house, 
against  the  representative  of  the  Liverpool  house,  to  recover  the 
value  of  this  wheat,  which  was  consigned  by  the  Westport  house, 
the  unpaid  sellers,  to  the  Dublin  house,  the  buyers,  and  by  the 
Dublin  house  made  deliverable  to  the  Liverpool  house  for  the 
purpose  of  sale,  on  account  of  the  Dublin  house.     And  the 
question  is,  in  what  character,  and  with  what  rights,  the  Liver- 
pool house  received  this  cargo.     The  relation  subsisting  between 
the  parties  is  to  be  collected  from  a  long  correspondence  that 
passed  between  them,  and  is  set  forth  in  the  case.     If  it  is  to  be 
taken,  that  the  cargo  was  consigned  to  the  Liverpool  house,  as  a 
security  for  advances  made  by  them,  this  may  afford  a  ground 
for  their  claim,  to  detain  the  same  until  such  time  as  they  are 
indemnified  against  these  advances,  or  the  responsibility  they 
have  contracted  in  respect  of  the  cargo.    But  the  case,  as  it  now 
stands,  seems  to  me  to  go  farther,  and  that  the  defendant,  in 
order  to  succeed  in  his  claim,  must  make  out  this  position,  that 
wherever  a  principal  consigns  goods  to  his  factor  for  sale,  and  i* 
[  *357  ]      at  the  same  *time  in  a  course  of  drawing  on  the  factor  upon 
account,  this  single  circumstance  of  there  being  rautual  credits 

t  1  R.  H.  664  (3  T.  R.  119,  783).  T.  R.  683). 

\  6  R.  R.  551  (3  East,  93).  f  9  R,  R.  603  (9  Iilast,  306). 

§  6  R.  R.  604  (3  Bos.  &  P.  42).  ft  1  Bos.  &  P.  563. 

11  1  R.  R.  425  (2  T.  R.  63 ;  1  H.  Bl.  Xt  ^  Esp.  82. 

357  ;   5  T.  R.  367;   2  H.  BL  211 ;   6  §§4  Camp.  31. 
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between  them,  does  of  itself  give  to  the  factor  a  right,  not  merely       Patten 
to  detain  such  consignments  as  shall  come  to  his  hands,  but  to    Thompson. 
anticipate  the  possession,  and  keep  it  against  the  unpaid  seller. 
If  there  had  been  any  specific  pledge  of  this  cargo  in  the  course 
of  the  transaction,  if  bills  had  been  accepted  by  the  Liverpool 
house  on  the  credit  of  this  particular  consignment,  or  if  it  had 
been  so  stipulated,  this  would  have  been  a  different  case.    But  it 
appears  from  the  whole  transaction,  that  this  is  a  mere  naked 
case  of  a  factor,  to  whom  a  quantity  of  wheat  is  consigned  for 
the  purpose  of  being  sold  by  him,  and  who  is  to  account  for  the 
sale,  and  render  the  proceeds  to  his  principal.     In  such  a  case,  if 
the  factor  has  received  the  proceeds,  he  will  be  entitled  to  his 
Uen  upon  them,  to  the  extent  of  his  indemnity,  but  he  can  have 
no  rights  antecedently  to  possession  in  respect  of  the  consign- 
ment, but  such  as  he  has  in  his  representative  character  of 
factor,  in  order  to  effectuate  the  object  of  the  consignment. 
^ow,  let  us  consider  what  were  the  rights  of  the  Liverpool  house 
as  against  the  Dublin  house.    On  the  30th  of  May,  the  Dublin 
house  wrote  to  the  plaintiffs,  acknowledging  the  receipt  of  their 
letter  of  the  28th,  making  an  offer  of  100  tons  of  prime  wheat, 
free  on  board  at  11.  lis.  6d.  per  barrel,  payable  by  the  plaintiffs' 
teifts  on  the  Dublin  house,  at  three  months  from  the  date  of  the 
bill  of  lading,  and  informing  them  that  they  accepted  the  offer. 
At  tbgt  time,  it  is  plain  that  the  bill  of  lading,  if  it  had  any 
existence,  had  not  reached  the  Dublin  house;   and  indeed  it 
appears  not  to  have  been  forwarded  to  them  until  the  6th  of 
June,  when  it  was  inclosed  with  the  invoice  for  108  *tons  of       [  •358  ] 
vheat,  and  bills  were  drawn  on  them  for  the  amount,  which 
they  accepted  and  returned  to  the  plaintiffs.     But  I  find  by  a 
letter  from  the  Dublin  house,  of  the  same  date  with  that  in  which 
they  accept  the  plaintiffs'  offer,  that  they  directed  the  Liverpool 
house  to  effect  an  insurance  upon  this  purchase.     The  letter 
relates  to  other  matters  as  well  as  this,  which  shews  that  this 
^as  nothing  more  than  an  ordinary  transaction  between  the 
parties,  as  principal  and  factor.     No  mention  is  made,  that  the 
tiill  of  lading  should  be  sent  to  them,  to  hold  as  a  pledge  on  this 
particular    account :    this  letter    only    contains    the    common 
instructions,  as  between  principal  and  factor,  to  take  charge  of 
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pattek      the  cargoes  specified,  and  insare  them.     The  next  letter  between 
THOHPsoir.    ^^®  same  parties  is  of  the  6th  of  June,  remitting  bills  to  the 
credit  of  the  Dublin  house,  to  the  amount  of  1,576Z.  4«.,  and 
valuing  upon  the  Liverpool  house  by  several  bills  to  the  amount 
of  d,340Z.,  but  not  a  word  of  the  consignment  by  the  Avilwch^  or 
that  this  is  done  on  the  credit  of  it ;    so  that  it  is  plainly  an 
account  current  between  them.     Then  comes  a  letter  of  the  8th 
of  June,  in  the  first  place,  inclosing  three  bills  amounting  to 
1,581Z.  7s.  6d.,  to  the  debit  of  the  account  of  the  Liverpool  house. 
Here  then  is  a  remittance  to  be  set  against  their  former  drafts : 
the  letter  also  incloses  the  bill  of  lading  for  the  wheat  on  board 
the  Amlwch ;    and  then  proceeds  to  other  matters  of  a  general 
nature,  and  of  account,  but  does  not  intimate  that  the  Liverpool 
house  should  hold  this   bill  of  lading  until  their  balance  was 
satisfied.     There  is,  therefore,  no  specific  pledge  of  the  cargo ;  by 
possession,  they  would  undoubtedly  have  acquired  a  lien  upon 
this  consignment,  but  there  is  nothing  to  pledge  by  anticipation 
[  'SoO  ]      *the  bill  of  lading  as  a  security ;  the  letter  imports  that  the  bill 
of  lading  was  sent  to  them  in  their  capacity  of  factors.     Although 
it  goes  on  to  inform  them,  that  the  Dublin  house,  since  their 
last  advices,   had  valued  on   them  to  a  farther    amount,  oi 
2,8822.  9a.  lOd.,  there  is  not  one  word  that  the  valuing  was  on 
the  credit  of  the  bill  of  lading.     Thus  stands  the  correspondence 
which  accompanied  the  drafts  and  the  bill  of  lading  in  question ; 
and  I  would  ask,  whether  there  is  a  syllable  throughout  the 
whole  touching  a  security,  or  any  thing  like  a  particular  appro- 
priation of  this  bill  of  lading  to  any  specific  draft  or  balance  ? 
This  case  has  been  likened  to  Haille  v.  Smith,  but  I  think  it 
bears  no  resemblance  to  it.     That  was  a  specific  pledge  of  the 
cargo,  by  indorsement  and  delivery  of  the  bill  of  lading,  upon 
an  agreement  between  the  parties,  that  the  cargo  should  be  held 
as  a  collateral  security.     The  case  was  this :    there  were  two 
houses  of  trade  in  London,  constituted  by  the  same   x>w«>rs 
under  different  firms,  the  one  a  mercantile  house,  under  the  firm 
of  Smith  and  Atkinson,  the  other  a  banking  house,  under  the 
firm  of  Smith,  Sons  &  Co. ;  the  latter  of  which  having  a  corres- 
pondent of  the  name  of  Browne,  who  desired  an  extension  of 
credit  upon  their  house,  it  was  agreed  between    them,   that 
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Browne  should  be  at  liberty  to  draw  6,000i.  weekly,  for  a  limited      rATXEu 
period,  to  cover  which  amount,  he  was  to  remit  them  good  bills    Thompson. 
on  London,  and  as  a  farther  security,  to  lodge  a  credit  in  their 
favour  with  two  houses  at  Hamburgh,  to  the  amount  of  20,000i., 
and  also,  (which  is  material   to  be  noticed,)  as  a  collateral 
security,  to  consign  to  the  house  of  Smith  and  Atkinson  a  cargo 
ot  hemp  and  iron  for  sale  on  his  account :  in  pursuance  of  which 
agreement,  the  invoice  and  bill  of  *lading  indorsed  were  remitted       [  *^^o  ] 
to  Smith  and  Atkinson.     Now,  upon  this  statement  I  would 
repeat  the  question,  whether  there  is  any  mention  of  a  security, 
or  a  collateral  security  in  the  present  case,  or  that  the  Liverpool 
house  were  to  be  placed  in  a  relation  to  this  cargo,  to  entitle 
them  to  any  thing  ultra  their  rights  as  factors  ?    For  I  admit, 
thsit  an  agreement  similar  to  that  in  Haille  v.  Smith  would  have 
varied  the  situation  of  these  parties,  considered  as  principal  and 
factor,  and  made  them  contractors  on  a  special  account,  and 
with  reference  to  distinct  securities.     1  apprehend,  however,  not 
a  word  of  this  kind  is  to  be  found  in  the  case.    In  Haille  v.  Smith, 
it  was  considered  by  Eyre,  Ch.  J.,  that  the  consignment  to  Smith 
and  Atkinson  was  not  merely  to  sell  for  the  benefit  of  the  con- 
signor, but  upon  trust,  that  the  proceeds  should  remain  with 
Smith  and  Atkinson,  by  way  of  indemnity  to  the  banking  house. 
Again  I  ask,  is  there  one  word  here  about  an  indemnity  to  the 
Liverpool  house  ?    If  not,  it  is  plain  that  a  lien  can  only  attach 
on  property  in  possession  ;    until  the  party  is  possessed  he  can 
have  no  lien,  and  must  be  content  to  run  the  common  risk,  but 
when  once  he  is  lawfully  possessed,  he  may  retain  until  satisfied. 
Thus  the  case,  as  it  appears  to  me,  stands  with  respect  to  that  of 
Haille  v.  Smith,  upon  which  so  much  reliance  has  been  placed. 
I  have  also  looked  into  the  case  of  Vertue  v.  Jewell,  and  find  that 
there  the  bill  of  lading  was  indorsed,  and  sent  by  the  consignor 
on  account  of  a  balance  due  from  him,  including  several  accept- 
ances then  running,  so  that  it  was  in  the  nature  of  a  pledge  to 
cover  these  acceptances.     There  is  nothing  of  the  kind  in  this 
case:    the  bill  of  lading  was  transmitted  for  the  purpose  of 
enabling  the  factors  to  sell,  without  any  reference  to  a  loan  or 
'balance  due  to  them.    It  seems  to  me,  that  this  case  distinctly       [  *3Ci  ; 
falls  within  the  authority  of  Kinloch  v.  Craig :  there,  as  here,  the 
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Patten      cargo  was  Bent  to  Sandiman  &  Co.,  the  factors,  who  at  the  time 
Thompson,    of  its  arrival  were  under  acceptances  on  this  very  account.    The 
bill  of  lading,  it  is  true,  was  unindorsed,  and  so  far  the  fact 
differs ;  but  the  judgment  of  Ashhurst,  J.  goes  the  full  length  oi 
this  case,  for  he  denied  that  as  between  principal  and  factor 
merely  the  factor  has  a  lien  till  he  has  obtained  possession  of  the 
thing  which  is  the  object  of  the  lien.     And  therefore  he  said, 
**  If  Sandiman  had  once  got  the  possession,  they  then  might 
have  insisted  on  their  lien."     With  respect  to  the  indorsement 
of  the  bill  of  lading,  if  it  be  made  to  the  party  merely  as  factor, 
I  conceive  it  carries  his  rights  no  farther,  being  made  for  the 
benefit  of  the  principal.     Now  it  cannot  be  argued  here,  that 
this  indorsement  of  the  bill  of  lading  was  not  made  to  the  Liver- 
pool house,  in  furtherance  of  the  duties  to  be  performed  by  them 
as  factors.     But  when  an  alteration  of  circumstances  takes  place, 
whereby  the  factors  are  no  longer  capable  of  performing  those 
duties,  can  their  assignees  claim  to  have  the  consignment  which 
was  made  to  the  factors  in  respect  of  a  personal  confidence 
reposed  in  them,  for  the  performance  of  those  duties  which  their 
assignees  cannot   execute?      It  is  impossible,  in  the   altered 
situation  of  things,  that  such  a  claim  can  be  good.     It  seems  to 
me,  that  this  is  neither  the  case  of  a  pledge  by  way  of  security 
for  advances  made,  nor  of  an  assignment  of  the  bill  of  lading, 
except  for  the  purpose  of  enabling  the  factor  to  receive   the 
property,  and  carry  it  to  the  account  of  his  principal ;  that  here, 
the  unpaid  vendor  is  not  deprived  of  his  right,  in  consequence  of 
[  ♦302  ]      the  failure  of  the  vendee,  to  *stop  in  transitu ;    and  therefore 
these  plaintiffs  are  entitled  to  judgment,  they  having  done  all  in 
their  power  to  stop  the  cargo  by  laying  claim  to  it ;    which  was 
frustrated   only    by  the  messenger  under  the  commission   of 
Hodgson   &   Co.   seizing  the  cargo  in   spite  of  the    captain's 
undertaking  to    hold    it    for    the    plaintiffs;    and   I    am    not 
aware   of    any  authority   which  clashes  with  this    case    thus 
considered. 

Bayley,  J. : 

I  am  of  the  same  opinion.    Two  points  seem  to  me  to  be  clear- 
1st,  that  the  unpaid  seller  has  a  right,  before  the  goods  reach  the 
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purchaser,  who  has  become  insolvent,  to  stop  them  in  transitu ;       Pattex 
next,  that  these  plaintiffs  did  what  amounts  to  a  stoppage  in    Thompson. 
tramitu  before  the  property  arrived  at  its  destination.     The  only 
question  is,  as  to  the  claim  of  the  Liverpool  house,  who  derive 
title  under  the  Dublin  house,  who  are  the  purchasers.     Now, 
the  Liverpool  house  had  not  received  the  consignment,  they  had 
only  received  the  bill  of  lading,  indorsed  by  the  Dublin  house  to 
them  in  their  quality  of  factors.     It  appears  that  the  same  con- 
wyance  which  brought  them  the  bill  of  lading  indorsed,  also 
apprized  them  of  certain  bills  having  been  drawn  upon  them  by 
the  Dublin  house;    but  when  I  look  to  the  course  of  dealing 
between  these  parties,  it  is  not  possible  to  ascribe  the  drawing 
of  these  bills  to  this  particular  consignment,  so  as  to  consider  it 
as  a  specific  pledge  on  this  account.     The  course  of  dealing 
shews  that  there  was  an  account  current  between  them,  the 
Dublin  house  remitting,  from  time  to  time,  such  bills  as  they 
thought  proper  to  the  Liverpool  house,  and  drawing  upon  them 
without  regard   to  an  exact  correspondence  between  their  re- 
mittances and  their  drafts.     In  their  *letter  transmitting  the       [  ♦ses  ] 
bill  of  lading  in  question,  they  make  remittances  to  about  l,500i., 
and  draw  to  the  amount  of  between  2,000/.  and  3,000Z.     This 
amount,  it  is  true,  was  somewhere  about  the  value  of  the  re- 
mittance and  consignment,  but  there  is  nothing  in  the  letter  to 
mark  the  appropriation  of  the  wheat  to  these  drafts,  and  the 
course  of  dealing  plainly  shews,  that  it  never  was  intended. 
Inder  these  circumstances,  then,  the  Liverpool  house  claims, 
not  to  retain  possession  of  property  which  has  duly  come  to  their 
hands,   but    to  take  possession  of  property  which   has  never 
reached  them,  to  the  exclusion  of  the  owner's  right  to  recall  it 
while  it  is  yet  in  transitu.     The  bill  of  lading  was  sent  by  the 
plaintiffs  to  the  Dublin  house,  under  an  expectation  that  they 
would  make  good  their  acceptances;  and  they  forwarded  the 
same  to  the  Liverpool  house,  as  their  factors,  who  are,  therefore, 
entitled  to  no  other  rights  than  what  ordinarily  belong  to  factors. 
Suppose,  then,  this  wheat  had  come  into  the  possession  of  the 
Liverpool  house  in  due  course,  what  would  have  been  the  rights 
of  their   assignees?      If  the  wheat  remained   unsold   by  the 
Liverpool  house  when  they  became  bankrupt,  the  Dublin  house 
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pattkn  might  have  stepped  in  and  insisted  upon  its  return  to  them  in 
Thompson,  specie,  subject  to  any  lien  which  the  factors  might  have  ;  for  the 
property  in  specie  would  have  belonged  to  the  principals.  So 
that  here  it  appears  that  the  Dublin  house,  although  the  wheat 
had  been  actually  in  the  possession  of  the  Liverpool  house,  might 
have  reclaimed  it ;  for  the  Liverpool  house  could  have  had  no 
lien  upon  it,  the  balance  of  accounts  being  against  them.  Not- 
withstanding this,  the  assignee  of  the  Liverpool  house  now 
contends  that  the  property  is  to  be  sold,  not  for  the  benefit  of 

[  ••^^»*  ]      the  Dublin  house,  but  for  *the  purpose  of  its  being  distributed 
among  the  creditors  of  the  Liverpool  house,  although  the  pro- 
perty never  actually  came  to  their  hands,  and  they  have  in  no 
respect  performed  any  part  of  their  engagement,  by  payment  of 
the  bills  valued  upon  them.    This  seems  to  me  to  be  in  substance 
the  language  of  the  Liverpool  house.     The  answer  to  it  is  plain, 
that  it  would  be  doing  a  great  injustice,  if  in  a  case  where  there 
has  been  no  pledge  of  the  property,  they  were  permitted  to  hold 
and  apply  it  to  their  own  use,  and  disappoint  the  real  object  for 
which  it  was  sent  to  them.    It  appears  to  me,  therefore,  that  the 
plaintiffs  being  entitled  to  stop  the  goods  as  against  the  DuWiii 
house,  the  insolvent  vendees,  this  right  was  not  determined 
by  the  fact  of  the  vendees  having  indorsed  and  placed  the 
bill  of   lading  in  the  hands  of  the  Liverpool  house  as  their 
factors. 

Abbott,  J. : 

I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment. The  case  states  that  the  plaintiffs,  being  resident  at 
Westport,  in  Ireland,  sold  the  wheat  to  the  Dublin  hoase,  and 
transmitted  to  them  the  bill  of  lading,  valuing  also  upon  them 
for  the  price  of  the  wheat  which  they  shipped  for  Liverpool.  The 
Dublin  house  accepted  the  bills  thus  drawn  upon  them,  but  this^ 
would  not  prevent  the  plaintiffs  from  exercising  their  right  to 
stop  in  transitu,  if  circumstances  should  intervene,  before  the 
delivery  of  the  wheat  to  the  Dublin  house,  or  their  assigns,  to 
warrant  such  a  stoppage.  The  question  is,  whether  the  trans- 
actions which  took  place  between  the  Dublin  house  and  the 
Liverpool    house  deprived  the  plaintiffs  of   this  right.      With 
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respect  to  this  part  of  the  case,  it  appears,  that  tha  Dublin  house       Patten 
having  received   the  invoice  and   bill  of    lading,  and    having    thompsox. 
accepted  *and  returned  to  the  plaintiffs  their  drafts  for  the  price,      r  #335  j 
forwarded  the  bill  of  lading,  together  with  bills  of  exchange,  to 
the  amount  of  1,500{.  and  upwards,  to  be  placed  to  their  credit 
to  the  Liverpool  house,  advising  them,  at  the  same  time,  that 
thej  had  valued  on  them  to  the  extent  of  about  8,000Z. ;    this 
amount,  as  it  is  observed,   nearly  balancing  the  value  of  the 
wheat,  and  the  remittances.    The  case  states  a  prior  transaction 
of  the  consignment  of  wheat,  by  means  of  a  bill  of  lading,  and 
of  the  remittance  and  drawing  of  bills  between  the  same  parties. 
From  all  which,  I   think,   it   sufficiently  appears,   that   these 
parties  were  engaged  together  in  a  course  of  dealing  as  principal 
and  factor.     Things  being  in  this  situation,  the  cargo  in  ques- 
tion arrives  at  the  port  of  Liverpool,  and  almost  immediately 
upon  the  ship's  entering  the  dock  she  is  visited  by  a  clerk  from 
the  Liverpool  house,  who  finally,  after  some  demur   from  the 
mate,  in  the  absence  of  the  captain,  and  contrary  to  his  express 
orders,  which  he  was  well  authorized  to  give,  obtained  a  sample 
of  the  wheat.      Now  this  could  not,  under  the  circumstances, 
amount  to  a  delivery  of  the  wheat ;  indeed  it  appears,  that  the 
Liverpool   house  must  have  been  bankrupt  at  the  time,  for  a 
commission  issued  against  them  the  next  day.     But  how  does 
the  case  stand  with  respect  to  the  plaintiffs  ?    We  find,  that  on 
the  very  next  day  after  the  ship  came  into  dock,  the  plaintiffs* 
agent,  being  armed  with  the  proper  documents,  went  on  board 
and  demanded  the  wheat  in  their  names,  and  obtained  from  the 
captain  an  undertaking  not  to  deliver  it  to  any  one  but  their 
agent,  upon  condition  that  the  agent  should  indemnify  him,  and 
I)ay  the  freight,  which  condition  was  performed  the  following 
day.    It  appears,  therefore,  that  the  plaintiffs  *did,  as  far  as  in      [  *3Gr>  ] 
them  lay,   everything  to  stop  the  cargo  in  transitu,  and  take 
possession.      The  messenger,  however,  under   the  commission 
against  the   Liverpool  house,   intervened,   and   prevented  the 
actual  delivery  to  the  plaintiffs.     Now,  if  the  Liverpool  house 
had  at  this  time  been  solvent,  so  as  to  have  been  persons  capable 
of  taking  possession,  I  speak  with  great  deference  to  the  opinion 
of  my  Lord,  but  if  such  had  been  the  case,  I  should  have  felt  so 
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Patten-      much  doubt  as  to  have  desired  farther  time  to  consider.     The 
Thompsuk.    case  of  Lickbarrow  v.  Mason  is  an  authority  to  shew,  that  a 
pledge  made  by  the  consignee  of  goods  to  a  factor  is  sufficient  to 
divest  the  consignor  of  his  right  to  stop  in  transitu.     In  that 
case,    certain    merchants    at    Middleburgh  shipped    goods  on 
account  of   Freeman  of   Rotterdam,   drew  upon  him  for  the 
amount,  which  bills  were  accepted,  and  transmitted  to  him  the 
invoice  and  bills  of  lading  indorsed,  which  Freeman  afterwards 
sent  to  the  plaintiffs,  in  order  that  they  might  take  possession  of 
the  goods  and  sell  them  on  his  account.     Freeman,  at  the  same 
time,  drew  upon  them  nearly  to  the  amount  of  their  value.    It 
is  not  expressly  stated  that  the  bills  were  drawn  against  the 
goods ;    but  I  observe,  that  Buller,  J.,  in  delivering  his  judg- 
ment in  the  House  of  Lords,  takes  notice,  that  the  bills  were 
drawn  by  Freeman  upon  the  plaintiffs  on  the  same  day  and  at 
the  same  time  that  he  sent  the  goods,  whence  he  concludes,  thai 
it  must  be  taken  as  one  entire  transaction.     The  present  case 
differs  in  this  particular,  because  this  does  not  appear  to  be  a 
single  transaction,  but  only  one  of  several  between  the  parties. 
But  I  am  not  quite  prepared  to  say,  that,  upon  the  facts  here 
stated,  it  might  not  be  fairly  argued,  that  the  Liverpool  house 

L  •^'iT  1       accepted  the  drafts  inclosed  to  them  *in  the  letter  of  the  8th 
June,  upon  the  faith  of  this  very  cargo,  the  bill  of  lading  for 
which  they  received  by  the  same  letter.     This,  perhaps,  was  a 
question  of  fact  for  the  jury.      But,  taking  this  case  as  one 
between  principal  and  factor,  who  were  engaged  in  a  general 
course  of  dealing,  the  principal  consigning  to  his  factor  from 
time  to  time  cargoes  to  be  sold  for  his  account,  and  remitting 
bills,  and  drawing  upon  him  in  such  manner  as  to  form  a  general 
account  between  them,  I  should  have  required  farther  time,  as  I 
have  already  stated,  to  consider  whether,  if  the  factor  might 
have  retained  this  cargo  had  it  come  to  his  possession,  he  would 
not  also  have  had  a  right  to  insist  upon  taking  possession,  in 
order  that  he  might  retain.     Kinloch  v.  Craig  differs   in   this 
respect,  that  there  the  bill  of  lading  was  unindorsed.      Perhaps, 
however,  my  doubt  might,  upon  consideration,  turn  out   to  be 
not  well  founded ;  and  it  is  not  material  upon  the  present  occa- 
sion, because  here  not  only  did  the  factors  not  take  possession  of 
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the  cargo,  but  they  were  not  in  a  condition  to  do  so,  or  to  per-       Patten 
form  the  trust  upon  which  it  was  sent  to  them,  they  having    thompsox. 
become  bankrupts;    and  certainly  their  assignees   could   not 
take  possession  in  order  to  sell,  because  any  sale  made  by  them 
must  have  enured  to  place  the  proceeds  to  the  account  of  the 
general  body  of  creditors,  and  not  to  the  particular  account  of 
the  Dublin  house,  for  whose  account  alone  it  was  consigned. 
As,  therefore,  the  situation  of  the  Liverpool  house  was  changed, 
fio  as  to  render  them  incapable  of  taking  possession  at  the  time 
when  the  cargo  arrived,  and  as  their  assignees,  who  afterwards 
seized  the  cargo,  were  incapable  of  performing  the  duties  en- 
trusted to  the  bankrupts,  I  am  of  opinion,  that  they  had  no 
right   to  interpose    and  prevent    *the    unpaid   vendors    from      [  *368  ] 
stopping  in  transitu;   wherefore  the  plaintiffs  are  entitled  to 
judgment. 

HOLROYD,  J. : 

I  am  likewise  of  opinion,  that  there  ought  to  be  judgment  for 
the  plaintiffs.     Considering  the  plaintiffs  as  unpaid  vendors,  who 
had  consigned  this  cargo  upon  sale  to  the  Dublin  house,  and 
the  Dublin  house,  as  having  indorsed  this  bill  of  lading  in  a 
general  course  of  dealing  with  the  Liverpool  house  as  factors,  I 
think  it  is  clear,  that  the  plaintiffs  had  a  right,  upon  hearing 
of  the  insolvency  of  the  Dublin  house,  to  take  measures  for 
stopping  the  consignment  in  transitu,  and  to  carry  those  measures 
into  execution,  as  against  all  the  world,  except  those  who  had 
acquired   an  interest  in  the    consignment,   under  the   bill  of 
lading.     It  is  clear,  that  the  Liverpool  house  had  acquired  no 
such  interest,  because  the  bill  of  lading  was  indorsed  to  them, 
merely  for  the  purpose  of  enabling  them  to  receive  the  cargo, 
in  their  character  of  factors ;  therefore,  the  indorsement  of  the 
bill  of  lading  does  not  vary  the  antecedent  rights  of  the  parties. 
By  the  bankruptcy  of  the  Liverpool  house,  they  became  in- 
capacitated to  act  as  factors,  and  their  assignees  could  not  act 
for  them,  for  the  reasons  that  have  been  given;   nor  does  it 
appear   that  the  balance  of  accounts  was  in  favour    of    the 
Liverpool  house,  so  as  to  have  given  them  a  lien,  supposing  they 
could  have  insisted  upon  a  delivery  to  themselves.    It  appears 
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Patteh      to  me,  therefore,  under  all  the  circumstances,  that  the  plaintiffs 
Thompbok.    were  not  divested  by  any  thing  which  had  passed  between  the 
vendees  and  their  factors  of   their  right  to  stop  this  cargo 
in  transitu.  Judgment  foi'  the  plaintif$. 


18K5.  NASH   AND   Another   v.   PALMER. 

^^!1:1^'  (5  M.  &  S.  374—382.) 

[  374  ]  An  obligation  by  deed  (in  the  nature  of  a  covenant  for  title)  U* 

indemnify  against  all  persons,  is  only  to  indemnify  against  lawful 
title ;  but  an  obligation  to  indemnify  against  the  acts  of  a  particular 
person  extends  to  all  disturbances  by  that  person  whether  under  lawful 
title  or  not. 

Debt  on  bond,  dated  9th  September,  1813.     The  defendant 
craves  oyer  of  the  bond,  which  is  in  the  penalty  of  8S0i. ;  he 
likewise  craves  oyer  of  the  condition,  which  recited,  that  the 
plaintiffs  lately  purchased   of    one  Woodroffe,   a  cottage  and 
premises  in  Bedford,  for  440Z.,  and  that  the  premises  were  to 
be  conveyed  by  lease  and  release  of  the  2nd  and  3rd  November, 
[•375]       *1812,  to  the  plaintiffs,  by  Woodroffe  and  wife,  yet  owing  to 
certain  circumstances,  the  purchase  'had  not  been  completed, 
and  that  the  plaintiffs  had  agreed  to  complete  it,  on  the  de- 
fendant's giving  his  bond  in  the  above  penalty,  subject  to  the 
conditions  after  mentioned ;  and  that  Woodroffe  and  wife  had. 
accordingly,  on  the  day  of  the  date  of  the  bond,  executed  the 
conveyance,  and  the  plaintiffs  had  paid  to  him  the  440^,  the 
purchase  money;   and  the  condition  was,  that  the  defendant, 
his  heirs,  executors,  or   administrators,  should,  from   time  to 
time  and  at  all  times  thereafter,  well  and  effectually  save  harm- 
less the  plaintiffs,  their  heirs  and  assigns,  and  the  said  cott;i«;e. 
and  premises,  of  and  from  all  manner  of  mortgages,  iudginent.<, 
extents,  executions,  and  other  incumbrances  whatsoever,  at  any 
time  theretofore  given  by  Woodroffe  to  T.  Times,  or  any  other 
person,  or  had  and  obtained  or  thereafter  to  be  had  and  obtained 
by  T.  Times,  or  any  other  person,  under  and  by  virtue  of  any 
act,  matter,  cause,  or  thing  theretofore  done,  or  committed  bv 
Woodroffe,  and  also  of,  from,  and  against  all  manner  of  actions, 
causes  of  action,  suit,  losses,  costs,  charges,  &c.  whatsoever, 
which  should  or  might  be   brought  against,  or  borne    by  the 
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plaintiffs,  or  either  of  them,  or  either  of  their  heirs,  &c.,  for        Nash 

V, 

or  on  accoont  of  the  said  mortgages,  judgments,  extents,  ex-  palmbr. 
ecntions,  and  other  incumbrances,  or  of  any  suit  or  suits  then 
pending  by  the  plaintiffs  against  Woodroffe,  T.  Times,  the 
defendant;,  W.  Smith,  and  J.  Bedford.  And  the  defendant 
pleads,  that,  at  the  time  of  making  the  bond,  and  from  thence- 
forth until  the  expulsion  hereinafter  mentioned,  the  plaintiffs 
were,  by  virtue  of  the  purchase  in  the  condition  mentioned,  in 
possession,  by  their  under-tenant,  of  the  premises,  and  *being  [  •376  ] 
so  in  possession,  a  declaration  in  ejectment,  with  notice  to 
appear  thereto,  was  served  on  the  under-tenant,  for  the  purpose 
of  obtaining,  on  the  part  of  T.  Times,  posession  of  the  premises, 
\rhich  proceedings  were  had  by  Times  under  colour  of  an  elegit, 
sued  by  Times  against  Woodroflfe,  in  execution  of  a  judgment 
upon  a  warrant  of  attorney,  given  by  Woodroflfe  to  Times, 
although  Times  had  not  any  right  to  bring  the  said  ejectment ; 
and  such  proceedings  being  pending  at  the  time  of  making  the 
bond,  the  plaintiflfs  and  their  under-tenant  afterwards  suffered 
judgment  by  default,  although  they  might  have  successfully  de- 
fended the  ejectment,  whereupon  Times  obtained  possession, 
and  expelled  the  plaintiflfs  and  their  under-tenant  from  the  pos- 
session ;  and  so  the  defendant  pleads,  that  if  the  plaintiflfs  were, 
by  reason  of  the  premises,  damnified,  it  was  of  their  own  wTong, 
and  that  except  in  the  premises,  the  plaintiffs  have  not,  nor  hath 
either  of  them,  or  any  of  their  assigns,  or  the  said  premises  in 
the  condition  mentioned,  or  any  part,  at  any  time  since  making  the 
bond,  been  in  any  wise  damnified,  by  reason  of  any  matter  or 
thing  in  the  condition  mentioned. 

Secondly,  the  defendant  pleads,  as  before,  that,  at  the  time  of 
making  the  bond,  &c.,  the  plaintiffs  were,  by  virtue  of  the  pur- 
chase, in  possession,  &c.,  and  that  a  declaration  in  ejectment, 
Ac.  was  served,  &c. ;  and  such  proceedings  being  so  pending 
at  the  time  of  making  the  bond,  the  plaintiffs,  just  before  that 
time,  had  informed,  and  assured  the  defendant,  by  one  F.  B., 
their  agent  in  that  behalf,  that  an  appearance  had  been  duly 
entered,  and  a  plea  pleaded  to  the  said  ejectment ;  and  the 
defendant,  confiding  in  that  assurance,  was  thereby  induced  to 
^leeate  the  bond ;  and  the  defendant  avers,  *that  no  such  ap-      [  *377  ] 
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Nash  pearance  was  ever  entered,  or  plea  pleaded  as  aforesaid,  and 
Palmer.  *^^^*  ^J  reason  thereof,  afterwards,  judgment  in  the  said 
ejectment  was  obtained  on  the  part -of  the  plaintiff  therein 
for  default  of  appearance,  and  plea  to  the  same,  although  the 
plaintiffs  might,  by  reason  of  the  premises,  have  successfully 
defended  the  said  ejectment,  whereupon  T.  Times  afterwards 
obtained  possession  of  the  premises  and  expelled  the  plaintiffs; 
and  the  defendant  avers,  that,  by  reason  of  such  assurance,  he 
had  no  knowledge  of  the  default  of  appearance  or  plea,  until 
judgment  had  been  obtained;  and  that,  except  in  the  manner 
above  mentioned,  the  plaintiffs  have  not,  nor  hath  either  of  them 
or  their  assigns,  or  the  premises  or  any  part  thereof,  since  the 
making  the  bond  and  condition,  been  in  any  wise  damnified  by 
reason  of  any  thing  in  the  condition,  &c.  Demurrer  to  both 
pleas.     Joinder. 

[After  hearing  Hullock,  Serjt.  in  support  of  the  demurrer  and 
Stephen  contra,] 

[  379  1       Lord  Ellenborouoh,  Ch.  J. : 

I  think  it  is  unnecessary  to  trouble  the  counsel  for  the  plaintiffs 
to  reply.     It  seems  to  me  that,  on  both  points,  the  plaintiffs  are 
entitled  to  judgment.     The  question  on  the  first  plea  is,  as  to  the 
extent  of  the  defendant's  undertaking  to  indemnify ;  as  to  which 
the  rule  has,  I  think,  been  correctly  stated  at  the  Bar,  that  where  a 
man  covenants  to  indemnify  against  all  persons,  this  is  but  a  cove- 
nant to  indemnify  against  lawful  title.    And  the  reason  is,  because, 
as  it  regards  such  acts  as  may  arise  from  rightful  claim,  a  man 
may  well  be  supposed  to  covenant  against  all  the  world ;  but  it 
would  be  an  extravagant  extension  of  such  a  covenant,  if  it  were 
[  ♦380  ]       good  against  all  the  acts  which  the  *folly  or  malice  of  strangers 
might  suggest ;  and,  therefore,  the  law  has  properly  restrained 
it  within  its  reasonable  import ;  that  is,  to  rightful  title.     It  is, 
however,  different  where  an  individual  is  named;   for,  there, 
the  covenantor  is  presumed  to  know  the  person  against  whose 
acts  he  is  content  to  covenant,  and  may,  therefore,  be  reasonably 
expected  to  stipulate  against  any  disturbance  from  him,  whether 
by  lawful  title   or  otherwise.      Now  here,   quoad  Times,   the 
plaintiffs  might  have  reason  to  apprehend  that  he  would  disturb 
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their  possessions ;  a  suit  was  pending ;  they,  therefore,  say  to        Nash 
the  defendant,  "  we  will  have  an  indemnity  against  Times,  who,      palmer. 
having  already  disturbecj  us,  may  possibly  be  farther  trouble- 
some: we  will  not  buy  a  law-suit."     TJae  defendant's  answer 
is,  "  I  will  indemnify  you  against  this  suit  and  all  farther  pro- 
ceedings."    Why,  then,  should  this  indemnity  be  abridged  ?     Or 
why  should  not  the  plaintiffs  have  a  right  to  say  to  the  obligor, 
"This  suit  is  not  our  concern ;  it  is  yours.     You  have  indemnified 
as  against  the  acts  of  Times.     This  is  his  act,  and  you  must 
look  to  it ;  but  we  may  be  passive  ?"     Then,  as  to  the  second 
plea,  it  is  alleged,  that  at  the  time  of  the  execution  of  the  bond, 
a  communication  was  made  by  the  plaintiflfs'  agent  to  the  de- 
fendant, that  an  appearance  had  been  entered,  and  a  plea  pleaded 
to  the  ejectment.     I  take  it  for  granted  that  the  agent  communi- 
cated what  he  believed ;  but  it  seems  to  me,  that  unless  this 
plea  could  have  gone  farther,  and  shewn  that  the  communication 
was  fraudulently  made,  it  is  not  sufficient  to  defeat  this  in- 
demnity.    There  is  a  great  difference  between  a  fraudulent 
representation  and  an  erroneous  one.     In  Hay  craft  v.  Creasy,^ 
which  was  founded  on  Pasley  v.  Freeman,l  *the  Court  were  of       [*38i" 
opinion  that  the  misrepresentation  must  be  fraudulent,  in  order 
to  charge  the  party  who  makes  it.     This,  on  the  contrary,  seems 
to  have  been  a  casual,  improvident  communication,  respecting 
a  matter  which  the  defendant  should  not  have  taken  upon  trust, 
hut  was  bound  to  inquire  into  himself,  and  had  the  means  of 
ascertaining ;  and,  therefore,  he  shall  not  be  permitted  to  set 
aside  this  obligation  merely  because  a  fact  was  mis-stated,  it 
hing  so  without  any  fraud.     The  bond  shall  not  be  avoided  by 
an  innocent  misrepresentation  upon  a  subject  to  which  the  obligor 
was  bound  himself  to  look.     Upon  this  point,  therefore,  as  well 
as  upon   the  construction   of  the  covenant,  considering  it  as 
special,  I  think  there  must  be  judgment  for  the  plaintiffs.     The 
condition  is,  "We,  the  plaintiffs,  will  have  no  litigation  with 
Times;  you,  the  defendant,  shall  stand  to  the  consequences." 
-Vow,  the  plaintiffs  have  been  disturbed  by  the  very  man  against 
whose  acts  the  defendant  covenanted.     The  indemnity  is  special, 
and  Qot  general ;  and  the  consequence  follows  as  laid  down  in 
argument  by  the  plaintiffs*  counsel. 
t  6  B.  B.  380  (2  East,  92).  t  I  B.  B.  634  (3  T.  B.  51). 
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Nash        Batlby,  J. : 
r. 

Palmer.  I  think  both  pleas  are  bad.     The  condition  is,  to  save  the 

plaintiffs  harmless  against  any  suit  by  Times.  It  appears  from 
the  pleadings,  that  Woodroffe  had  executed  a  warrant  of  attorney 
to  Times,  upon  which  judgment  had  been  entered,  an  elegit  sued 
out,  and  an  ejectment  brought  by  him  at  the  time  of  making 
this  obhgation ;  and  that  the  plaintiffs'  under-tenant  was  after- 
wards deprived  of  possession  by  force  of  this  ejectment.    The 

I  *^^-  J       authorities  t  cited  by  my  brother  Hullock  *establish  this  principle, 
that  if  there  be  a  covenant  or  obligation  to  indemnify  against 
the  acts  of  a  person  specified,  it  is  good  against  the  obligor, 
whether  the  eviction  be  by  lawful  title  or  not.     The  answer 
given  in  the  first  plea  is,  that  Times  had  not  a  lawful  title,  and 
that  the  ejectment  might  have  been  successfully  defended.    It 
so,  it  was  the  defendant's  duty  to  have  resisted  and  defeated  it. 
He  can  have  no  cause  to  complain  of  the  result,  unless  he  had 
offered  to  defend,  and  had  been  prevented  by  the  plaintiffs.    But 
the  plea  stops  short  where  it  ought  to  have  proceeded ;  for  it  ought 
to  have  averred,  that  the  defendant  offered  to  defend,  and  was 
1  revented  ;  or,  to  have  shewn  how  the  plaintiffs  might  have 
successfully  defended.     There  was  a  prima  facie  title  in  Times. 
The  defendant  ought  to  have  alleged  facts  which  would  amount 
to  a  defence,  and  to  have  shewn  that  they  existed  within  the 
knowledge  of  the  plaintiffs.     On  these  grounds,  I  think  the  first 
plea  is  bad.     With  respect  to  the  second,  the  only  difference 
is,  that  it  is  there  alleged,  that  the  plaintiffs,  by  their  agent, 
informed  the  defendant  that  an  appearance  had  been  entered, 
and  a  plea  pleaded ;  which  information  was  untrue.     But  the 
plea  does  not  allege  that  the  defendant  executed  the  bond  upon 
a  condition,  that  this  was  a  true  representation ;  nor  that  the 
representation,  though  untrue,  was  fraudulent.     It  is  also  open 
to  the  same  objection  as  the  former ;  namely,  that  it  does  not 
fchew  the  grounds  upon  which  the  ejectment  could  have  been 
successfully  resisted. 

Per  Curiam  :  Judgment  for  the  plaintiffs. 

t  [Fo  ter  V.  Mapes,  Cro.  Eliz.  213,      Str.400;  Cutler  r.  Southern^  1  Saiind. 
1   Leon.  324;   Perry  v.  Edwards,  I       116.] 
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THE  KING   V.  THE  INHABITANTS  OF  BURBON.        i8i«- 

AW.  12. 
(5  M.  &  S.  392.)  

New  trial  refused,  after  a  yerdict  of  not  guilty  upon  an  indictment        [  392  ] 
for  not  repairing  a  road,  where  the  yerdict  does  not  hind  the  right. 

Indictment  for  non  repair  of  a  highway.  Plea,  not  guilty. 
Upon  the  trial  before  Wood,  B.,  at  the  last  Westmoreland 
Assizes,  there  was  a  verdict  of  not  guilty. 

And  now,  Scarlett  moved  for  a  new  trial,  upon  the  ground 
that  the  verdict  was  against  all  the  evidence  ;  and  he  said,  that 
the  prosecution  was  for  the  purpose  of  trying  a  civil  right  only. 

Bat,  per  Lord  Ellenbobouoh,  Ch.  J. :  In  general,  the  rule  is 
not  to  grant  a  new  trial  in  a  criminal  proceeding  after  a  verdict 
of  not  guilty.  And  inasmuch  as  the  right  will  not  be  bound  on 
the  plea  of  not  guilty,  +  we  do  not  think  it  would  be  proper  to 
break  into  the  general  rule  on  the  suggestion  that  the  prosecution 
was  merely  intended  to  determine  a  civil  right. 

Rule  refused.     • 


DOE,   ON  THE  Demise  op   GILES  v.   WAKWICK.  isie. 


(5  M.  &  S.  393—394.) 


Xov.  12. 


In  ejectment,  proof  of  seryice  of  the  declaration  on  the  tenant  in        r  393  -1 
poesesaion  is  sufficient,  without  other  evidence  to  show  that  the  defendant 
comes  in  as  landlord. 

At  the  trial  of  this  ejectment  before  Wood,  B.  at  the  last 
Cumberland  Assizes,  service  of  the  declaration  was  proved  on 
three  tenants  in  possession,  but  neither  the  landlord's  or  tenant's 
rale  was  produced,  nor  was  there  any  evidence  to  shew  the 
defendant  to  be  landlord.  It  was  objected  that  the  landlord's 
rule  ought  to  have  been  produced,  in  order  to  connect  the  de- 
fendant with  the  premises ;  to  which  it  was  answered,  that 
service  of  the  declaration  on  the  tenants  in  possession  being 

t  This  principle  referred  to  and      6  Q.  B.  Diy.  300,  60  L.  J.  M.  0.  35, 
applied  in  Reg,  y.  Ilutchings  (1881)      44  L.  T.  364.— E.  C. 
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Doe  (lem.    proved,  it  followed  that  the  defendant  must  come  m  as  land- 
^i*"*       lord.    The  learned  Judge  being  of  that  opinion,  overruled  the 
wabwick.    objection. 

Parke  now  moved  for  a  new  trial,  and  cited  Ooodright  d. 
Bcdch  V.  Rich  A 

LoBD  Ellenborough,  Ch.  J. : 

It  must  be  presumed  that  the  defendant  is  here  to  defend  for 
something.  He  might  have  shewn  that  these  were  not  the 
premises  in  respect  of  which  he  appeared  upon  the  record  as 
defendant. 

Bayley,  J. : 

In  Doe  V.  Young,  Hilary,  1815,  service  of  the  declaration  on 
the  tenant  in  possession  was  proved,  and  was  held  sufficient  to 
raise  the  presumption  that  the  defendant  appeared  as  landlord, 
[  •394  J  without  *producing  the  landlord's  rule.  In  Goodright  v.  Rich, 
the  defendants,  who  had  entered  into  the  common  consent  rule, 
as  tenants,  proved  that  they  were  not,  nor  ever  had  been,  in 
possession  of  any  part  of  the  premises  in  question. 

Abbott,  J. : 

I  do  not  see  why  it  is  to  be  presumed  that  the  tenant  has  some 

other  lands. 

Rule  refused. 

1816.  THE  KING  V.   SHAWE. 

^^^'  (6  M.  &  8.  403—406.) 

r  401)  1  The  statute  42  Geo.  IH.  c.  85,  for  trying  and  punishing  in  Qreat 

Britain  persons  holding  public  employments  for  offences  committed 
abroad,  does  not  extend  to  felonies. 

The  defendant  was  indicted  in  this  Court,  to  which  indictment 
he  appeared,  and  pleaded  guilty,  in  the  last  Term.  The  indict- 
ment charged  that  the  defendant,  being  a  person  employed  by 
and  in  the  service  of  our  lord  the  King,  in  a  certain  civil  offici* 
and  capacity,  to  wit,  in  the  oflSce  and  capacity  of  a  clerk  in  the 
commissariat  department  of  the  King,  out  of  Great  Britain,  to 
t  4  E.  E.  451  (7  T.  E.  327). 
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wit,  at  Keene,  in  Noi:th  America,  on  the  14th  day  of  June,  1815,     The  Kincj 
at  Keene  aforesaid,  to  wit,  at  Westminster,  in  the  county  of      shawb. 
Middlesex,  in  the  execution  and  exercise  of  his  said  office  and 
capacity,  feloniously  did  steal,  take,  and  carry  away  5,000  pieces 
of  foreigi  gold  coin,  commonly  called  half  joes,  of  the  value  of 
10,000i.,  of  lawful  money  of  Great  Britain,  and  2,400  ounces  of 
gold,  of  the  value  of  10,000/.,  of  like  lawful  money,  of  the  goods, 
chattels,  and  monies  of  our  said  lord,  the  now  King,  there  then 
foand,  and  being,  against  the  form  of  the  statute,  &c.,  and  against 
the  peace,  &c.     Second  count  charged  the  felony  to  have  been 
committed  under  colour  of  his  office.     Third  and  fourth  counts 
were  similar  to  the  first  and  second,  except  that  they  stated  the 
defendant  to  be  a  person  employed   in   a   military  office  and 
capacity,  to  wit,  in  the  office  and  capacity  of  a  clerk  in  the  com- 
missariat department  of  the  army  of  the  King,  serving  in  North 
America.     Fifth  and  last  counts  described   him    as   a  person 
holding  and  exercising  a  certain  public  employment,  to  wit,  the 
public  employment  of  a  clerk  in  the  commissariat  department 
of  the  *King.    And  now,  the  defendant  being  brought  to  the       [  ♦404  ] 
bar  of  the  Court, 

Selwyn  and  Gifford  moved,  in  arrest  of  judgment,  upon  the 
ground,  that  the  offence  charged  in  the  indictment  was  not  an 
offence  within  the  stat.  42  Geo.  III.  c.  85,  "  for  the  trying  and 
punishing,  in  Great  Britain,  persons  holding  public  employments, 
for  offences  committed  abroad ; "  for  the  statute  speaks  only  of 
"any  crime,  misdemeanor,  or  offence,  in  the  execution,  or.under 
colour,  or  in  the  exercise  of  their  office  or  employment."     But 
wherever  it  has  pleased  the  Legislature  to  extend  the  limits  of 
trial  beyond  the  common  law  limits,  and  to  include  felonies  in 
that  extension,  it  has  uniformly  done  so  in  express  terms.     And 
they  instanced  the  26  Hen.  VIII.  c.  6,  s.  12, t  for  the  trial  of  mur- 
thers,  robberies,  felonies,  and  accessaries,  the  26  Hen.  VIII.  c.  13, 
s.4,t  for  the  enquiring  of  treasons,  and  the  28  Hen.  VIII.  c.  15,5 
for  the  trial  of  **  treasons,  felonies,  robberies,  murthers,  and  con- 
federacies;" wherein  all  these  offences  are  specified  co  nomine, 

t  Bep.  19  &  20  Vict.  c.  64.  §  See  7  Will.  IV.  and  1  Vict.  c.  8S, 

:  Rep-  Stat.  Law  Kev.  Act,  1853.        s.  1. 
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The  Kino  And  the  stat.  11  &  12  Will.  III.  c.  12,  which  is  in  pari  viateiia 
Shawe.  witli  th©  statute  in  question,  being  for  the  punishment  of 
governors  of  plantations,  for  crimes  committed  by  them  in  the 
plantations,  extends  to  any  oppression  of  his  Majesty's  subjects, 
or  any  other  crime  or  offence,  contrary  to  the  laws  of  this  realm, 
or  in  force  within  their  governments ;  yet  it  has  never  been 
considered  as  including  felonies.  It  is  to  be  observed,  also,  that 
the  statute  42  Geo.  III.  provides  for  the  prosecution  of  the 
offences  mentioned  in  it,  by  information  to  be  exhibited  by  the 
Attorney-General,  as  well  as  by  indictment;  which  plainly 
manifests  the  intention  of  the  Act,  because  an  information  Ues 
not  for  a  felony. 

[  405  ]  The  Court  desiring  to  hear  the  other  side. 

The  Attorney-General,  Topping,  and  Richardson,  contra, 
quoted  the  Act  13  Geo.  UI.  c.  63,  for  a  legislative  exposition  of 
the  word  "  crime ;  "  for  the  89th  section  of  that  Act  is  confined 
to  "crime,  misdemeanor,  or  offence,"  yet  it  plainly  appears,  by 
the  proviso  in  the  45th  section,  that  the  Legislature  meant  to 
apply  it  to  capital  cases. 

Lord  Ellenborough,  Ch.  J. : 

The  reason  of  the  thing,  a  priori,  would  lead  one  to  conclude, 
that  the  jurisdiction,  as  to  the  trial  of  felonies,  should  be 
restrained  to  the  local  Court.  The  word  "  crime  "  may,  indeed, 
where  a  different  reason  ought  to  prevail,  be  of  a  larger  con- 
struction, so  as  to  comprehend  felonies.  But  what  Mr.  Gifford 
has  noticed  with  respect  to  proceeding  by  information,  is,  as  it 
seems  to  me,  decisive,  to  shew  that  felonies  were  not  contem- 
plated by  this  Act.  The  18  Geo.  III.  was  passed  alio  intuitu^ 
The  utmost  to  which  the  argument  arising  from  that  enactment 
can  be  carried  is  this,  that  the  word  "  crime  "  may  mean  felony, 
if,  as  it  is  said  of  that  statute,  it  is  so  intended.  The  words  of 
the  Act  of  Parliament  in  question  will,  however,  be  best  ex- 
pounded by  looking  to  the  Act  itself.  The  object  of  this  Act  was, 
in  the  same  spirit  with  the  Act  of  11  &  12  Will.  III.,  to  protect  his 
Majesty's  subjects  against  the  criminal  and  fraudulent  acts  com- 
mitted by  persons  in  public  employments  abroad,  in  the  exercise 
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of  their  employments ;  to  reach  a  class  of  public  servants,  which  Thb  Kiko 

the  11  &  12  Will.  III.  c.  12,  did  not  reach ;  and  to  place  them  in  bhawb. 

pari  delicto  with  governors.     *It  has  no  reference,  in  spirit  or  [  •406  ] 
letter,  to  the  commission  of  felonies. 

Abbott,  J. : 

I  am  entirely  of  the  same  opinion.  It  is  quite  clear  from  the 
whole  scope  and  language  of  the  stat.  42  Geo.  III.  c.  85,  that 
the  Legislature  did  not  intend  to  extend  it  to  felonies.  It  is 
said,  however,  that  the  word  "  crime  "  in  another  Act  does  com- 
prehend felonies ;  admitting  that  it  does,  yet  the  words  of  every 
Act  of  Parliament  must  be  construed  according  to  the  intent  of 
the  particular  Act.  They  may  bear  a  more  extensive  significa- 
tion upon  one  occasion  than  what  would  be  given  to  them,  if  left 
to  their  natural  import,  in  another. 

Per  Curiam  :  Prisoner  discharged. 


MILNES   AND   Others  v.    BRAKCH.t  me. 

(5  M.  &  S.  411-417.)  yov^6. 

Where  J.  B.  being  seised  in  fee,  conveyed  to  defendant  and  T.  J.,  [  411  ] 
their  heirs  and  assigns,  to  the  use  that  J.  £.,  his  heirs  and  assign », 
might  have  and  take  to  his  use  a  rent  certain  to  be  issuing  out  of  the 
premiaes,  and  subject  to  the  said  rent,  to  the  use  of  defendant,  his 
heirs  and  assigns,  and  defendant  covenanted  with  J.  £.,  his  heirs  and 
assigns,  to  pay  to  him,  his  heirs  and  assigns,  the  said  rent,  and  to 
build,  within  one  year,  one  or  more  messuages  on  the  premises,  for 
better  securing  the  said  rent,  and  J.  B.  within  one  year  demised  the 
said  rent  to  plaintiffs  for  1,000  years:  Held,  that  covenant  would  not 
lie  for  the  plaintifPs  for  non-payment  of  the  rent,  or  for  not  building 
the  messuages,  for  the  covenant  was  personal  to  J.  B. 

Covenant.  The  plaintiffs  declare,  that,  by  indenture  of  the 
20th  of  June,  1805,  between  one  Joshua  Barnsley,  of  the  first 
part,  one  J.  Robinson,  a  trustee  for  J.  Barnsley,  of  the  second, 
the  defendant  of  the  third,  and  one  J.  Jackson,  a  trustee  for  the 
defendant,   of  the  fourth,    (reciting  indentures    of    lease    and 

f  Cited  and  applied  by  Brett,  Building  Society  (1881)  8  Q.  B.  Div. 
L.  J.  and  referred  to  by  Lindley,  403,  407,  410,  51  L.  J.  Q.  B.  73,  45 
L.   J.   in    Haywood    v.    Brunswick      L.  T.  699.-  E.  C. 
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MILNE8      release,  *  whereby  a  plot  of  land  was  conveyed  to  one  P.  Hope,  and 
Branch.      ^^^  s^^id  J.  Bamsley,  their  heirs  and  assigns,  as  to  one  undivided 
•412 1      moiety,  to  the  use  of  such  person  and  persons,  and  for  such  estate, 
&c.,  as  P.  Hope  should,  by  deed  in  writing,  duly  executed,  &c., 
limit  or  appoint,  and,  in  default  of  such  appointment,  after  the 
decease  of  P.  Hope,  to  the  use  of  the  right  heirs  of  P.  Hope  for 
ever ;  and  as  to  the  other  undivided  moiety,  to  the  like  use,  with 
respect  to  J.  Barnsley ;  subject  to  the  yearly  rent  of  42Z.,  payable 
to  the  relessors  ;  and  reciting  also,  other  indentures  of  lease  and 
release,  whereby  the  said  P.  Hope  limited  and  appointed  to 
J.  Barnsley  and   J.  Robinson,  and  the  heirs  and  assigns  of 
J.  Barnsley,  his  undivided  moiety  in  the  plot  of  land,  and  also 
in  four  messuages,  then  lately  built  thereon,  in  trust,  as  to  the 
estate  of  J.  Eobinson,  for  J.  Barnsley,  his  heirs  and  assigns  for 
ever,  subject  to  the  rent  covenants,  &c.  reserved  and  contained  in 
the  former  release ;  and  farther  reciting,  that  the  defendant  had 
contracted  with  J.  Barnsley  for  the  purchase  of  the  plot  of  land 
and  messuages,  subject  to  the  yearly  chief  rent  of  86Z.  3«.  3d.), 
the  said  J.  Barnsley,  by  virtue  of  the  said  power,  limited  and 
appointed  one  undivided  moiety  in  the  plot  of  land  and  messuages, 
to  remain  to  the  defendant  and  J.  Jackson,  their  heirs  and 
assigns  for  ever  ;  and  for  the  farther  assuring  the  same,  and  to 
convey  and  assure  the  other  undivided  moiety,  and  in  considera- 
tion of  the  yearly  rent  and  covenants,  &c.  on  the  part  of  the 
defendant,  his  heirs,  executors,  administrators,  and  assigns,  to  be 
paid  and  performed,  and  also  of  5«.  paid  by  the  defendant  to 
J.  Eobinson,  J.  Barnsley,  and  J.  Eobinson  (according  to  their 
several  estates)  the  said  J.  Barnsley  did  grant,  bargain,  sell, 
L  *418  ]      alien,  enfeoff,  and  *confirm  to  the  defendant  and  J.  Jackson,  and 
the  heirs  and  assigns  of  the  defendant,  all  that  plot  of  land,  &c., 
and  six  messuages   built  thereon,  &c.,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues,  and  profits 
thereof,  and  all  the  estate,  right,  title,  &c.  of  them  the  said 
J.  Barnsley  and  J.  Eobinson,  habenduin  to  the  defendant  and 
J.  Jackson,  their  heirs  and  assigns,  to    the    use,   intent,  and 
purpose,  that    J.  Bamsley  and  J.  Eobinson,  their  heirs  and 
assigns,  might  have,  receive,  and  take,  to  the  use  and  behoof 
of  J.  Bamsley  and  J.  Eobinson,  and  the  heirs  and  assigns 
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of  J.  Barnsley  (nevertheless,  as  to  the  estate  of  J.  Bobinson,       MiLXEtn 
in  trast  only  for  J.  Barnsley,  his  heirs  and  assigns  for  ever)  the      bbanch. 
clear  yearly  rent  of  861.  9s.  Sd.,  to  be  issuing  out  of    the 
premises,  by  equal  half  yearly  payments  on  the  24th  of  June 
and  the  25th  of  December,  with  power  of  distress  and  entry 
for  recovery    thereof,  to  J.  Barnsley  and  J.  Bobinson,   and 
subject  to  the  above  rent,  and  powers  for  recovery  thereof,  to  the 
nse  of  the  defendant  and  J.  Jackson,  and  the  heirs  and  assigns 
of  the  defendant,  for  ever,  (nevertheless   as  to  the  estate  of 
J.  Jackson,  in  trust  only  for  the  defendant,  and  his  heirs  and 
assigns),  and  the  defendant  did  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  J.  Barnsley  and  J.  Bobinson, 
and  the  heirs  and  assigns  of  J.  Barnsley,  that  he,  his  heirs  or 
assigns,  would   pay  to  J.  Barnsley  and  J.  Bobinson,  and  the 
heirs  and  assigns  of  J.  Barnsley  for  ever,  the  said  yearly  rent, 
and  also  that  he,  his  heirs  and  assigns,  would,  within  one  year 
next  ensuing  the  date  of  the  indenture,  erect,  build,  and  finish,  in 
a  good  and  substantial  manner,  and  for  ever  support  and  main- 
tain, upon  the  plot  of  land,  one  or  more  messuages  or  other 
buildings,  of  good  brick  or  stone,  or  both,  set  in  ^good  lime       [  •414  ] 
mortar,  and  covered  with  slates,  which  at  the  time  of  finishing, 
and  at  all  times  thereafter,  should,  together  with  the  messuages 
conveyed,  be  of  the  clear  yearly  value  of  double  the  yearly  rent 
thereby  reserved,  at  the  least,  over  and  above  all  reprises,  and,  in 
case  of  fire,  tempest,  destruction,  or  decay,  should  rebuild  the 
same,  so  that  at  all  times,  for  ever,  the  buildings  then  erected 
and  to  be  erected,  should  continue  of  the  clear  yearly  value  of 
doable  the  yearly  rent  thereby  reserved  at  the  least,  for  the 
better   security  of    the    yearly    rent    thereby    reserved;    and 
J.  Barnsley  and  J.  Bobinson    constituted  their  attorney,  to 
deliver  seisin  to  the  defendant  and  J.  Jackson,  according  to  the 
indenture,  which  was  accordingly  done.    And  J.  Barnsley  and 
J.  BobinBon  being  so  seized  of  the  rent  aforesaid,  within  one 
jear  next  ensuing  the  date  of  the  said  indenture,  viz.  on  the 
2^th  of  June,  1805,  by  indenture  of  that  date,  demised  to  the 
phantiSB,  their  executors,  administrators,  and  assigns,  the  said 
rent  of  862.  9s.  9d.,  and  all  their  interest  in  the  same  for  1,000 
years.    And  the  plaintiffs  assign  for  breach  a  year's  rent  in 
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MiLNEs  arrear  on  the  24th  of  June,  1814,  and  also,  that  the  defendant 
Branch.  ^^  ^^^  assigns,  did  not,  within  one  year  next  ensuing  the  date  of 
the  first-mentioned  indenture,  nor  at  any  other  time,  erect, 
build,  or  finish,  in  a  good  and  substantial  manner,  or  otherwise 
howsoever,  upon  the  plot  of  land  or  any  part  thereof,  one  or  more 
messuages,  &c.,  which  at  the  time  of  finishing  was  or  were,  or  at 
any  times  thereafter  hath  or  have  been  with  the  other  messuages 
conveyed  of  the  clear  yearly  value  of  double  the  yearly  rent  at 
the  least,  &c. 

The  defendant  prayed  oyer  of  the  indenture,  and  demurred  to 
the  declaration.     Joinder. 

.[  ^i*>  ]  Richardson^  in  support  of  the  demurrer,  argued,  that  the 

plaintiffs  were  not  entitled,  either  at  common  law,  or  by  virtue  of 
the  stat.  32  Hen.  YIII.  c.  34,  to  maintain,  as  assignees  of  the  rent, 
this  action  against  the  defendant.     The  statute  speaks  only  of 
such  as  are  grantees  of  the    reversion,  giving  them  the  like 
advantages  against  the  lessees  as  the  lessors  and  grantors  had. 
But  this  defendant,  who  takes  by  a  conveyance  of  the  fee  simple, 
is  not  a  lessee,  neither  are  the  plaintiffs  grantees  of  the  reversion, 
like  tenant  for  life  in  remainder.!    And  although  an  assignee  of 
part  of  the  estate  may  maintain  covenant,  yet  these  plaintiffs 
have  nothing  in  the  land,  but  only  the  rent,  and  the  covenant  as 
to  the  rent  is  personal,  to  Barnsley,  who  alone  shall  have  cove- 
nant.    And  so  it  was  adjudged,  that  if  A.  grant  a  rent-charge  to 
B.  for  the  life  of  C,  habendum  to  B.  his  heirs  and  assigns,  to  the 
use  of  C,  and  A.  covenant  to  pay  it,  ad  nstim  C,  if  the  rent  le 
behind,  B.  may  have  an  action  of   covenant  against  A. ;    for 
though  the  rent-charge  is  executed  by  the  statute,  and  the  power 
of  distraining,  as  incident  thereto,  transferred  to  C,  yet  the 
covenant  being  collateral,  is  not  transferred  nor  discharged,  but 
remains  with  B.I 

Littlcdale,  contra,  compared  this  to  the  grant  of  a  rent- 
charge  by  the  owner  of  the  fee,  who  covenants  with  the  grantee 
to  pay  the  rent,  in  which  case  he  said,  if  the  rent  be  assigned, 

t  laherwood  v.  Oldknoiv,  16  E.  E.         t  1  Mod.  223;  S.  C.  2  Mod.  13S. 
305  (3  M.  &  S.  382). 
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covenant  will  lie  for  the  assignee ;    and  for  this  he  quoted  the      Milnes 
opinion  of   Lord  Holt,  in  Brewster  v.  KvigiU ;  +    wherein  he      bbanch. 
takes  the  distinction  between  the  assignee  of  the  land  and  the 
assignee  of  *the  rent.      "  If,"  says  he,  "  tenant  in  fee  grant  a       [•416  ] 
rent-charge  out  of  lands,  and  covenant  to  pay  it  without  deduc- 
tion for  himself  and  his  heirs,  you  may  maintain  covenant 
against  the  grantor  and  his  heirs,  but  not  against  his  assignee  ; 
for  it  is  a  mere  personal  covenant,  and  cannot  run  with  the  ^ 
land."    And  again^l  "  There  is  another  matter,  that  is,  whether 
the  terre  tenant,  in  this  case,  be  obliged  by  the  covenant ;  this  is 
a  covenant  by  the  grantor  of  the  rent,  who  was  seised  in  fee  of 
the  manor.      Now  who  this  terre  tenant  is  does  not  appear, 
whether  he  be  heir  or  assignee ;  for  if  he  be  assignee,  I  do  not 
think  him  chargeable  in  law,  for  this  covenant  doth  not  run  with 
the  land.     I  make  no  doubt  but  that  the  assignee  of  the  rent 
shall  have  covenant  against  the  grantor,  because  it  is  a  covenant 
annexed  to  the  thing  granted."     And  if  the  heir  or  executor,  as 
representative  of  the  grantee  by  operation  of  law,  might  have 
this  action,    by  parity  of    reason,  the  plaintiffs,  who  are  his 
representatives  by  special  assignment,  may  also  have  it.     There- 
fore, where  a  man  made  a  feoffment  in  fee  by  indenture,  reserving 
rent,  (fee,  and  covenanted,  that  if  the  feoffee,  his  heirs  or  assigns, 
should  be  distrained  to  do  more  services  than  were  reserved  in 
the  deed,  then  it  should  be  lawful  for  the  feoffee,  his  heirs,  and 
assigns,  to  distrain  in  his  manor  of  D.,  &c.      The  feoffee  made 
feoffment  over,  and  it  was  adjudged  that  the  second  feoffee  might 
distrain,  for  the  covenant  ran  with  the  land.§      And  as  rent 
may  be  assigned,  as  well  as  the  land,  upon  which  the  assignee 
jshall  have  the  like  remedies  of  assise,  inoii;  d'ancestor^  and  novel 
disseisin,  by  the  same  analogy  this  covenant  may  be  said  to  run 
with  the  rent. 

Lord  Ellenborough,  Ch.  J. :  [  *17  ] 

I  am  inclined  to  think  that  the  language  of  Lord  Holt,  as  to 
the  right  of  the  assignee  of  the  rent  to  have  covenant,  was  extra 
jodicial;     and  putting  aside  that    dictum,  I  do  not  find  any 

t  Ld.  Baym.  317;  Salk.  198;   5  |  12  Mod.  170. 

Mod.  369.  §  Anon.  Moor,  179. 
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MiLKBs  authority  to  warrant  the  position  that  this  covenant  runs  with 
Bbakch.  the  rent.  I  do  not  see  how  the  analogy,  as  it  regards  covenants 
which  run  with  the  land,  is  to  be  applied,  unless  it  be  shewn 
that  this  is  land  ;  it  might  as  well  be  applied  to  any  covenant 
respecting  a  matter  merely  personal.  The  stat.  Hen.  VIIL 
recites  that,  at  common  law,  such  only  as  are  parties  or  privies 
to  any  covenant  can  take  advanta'ge  of  it ;  here  is  neither  privity 
of  contract,  nor  privity  of  estate ;  the  rent  is  reserved  out  of  the 
original  estate. 

Baylby,  J. : 

I  am  entirely  of  the  same  opinion.  The  argument  for  the 
plaintiffs  loses  sight  of  the  conveyance  by  which  this  rent  is 
created.  It  is  incorrect  to  state  it  as  a  rent-charge  granted  by 
the  owner  of  the  fee ;  it  being  a  conveyance  in  fee  by  Bamsley 
and  Bobinson  to  the  defendant  to  certain  uses,  one  of  which  is, 
that  they  shall  receive  the  rent ;  so  that  the  rent  arises  out  of 
the  estate  of  the  feoffors.  It  is  therefore  not  a  grant  by  the 
owner  of  the  fee,  and  the  covenant  is  a  covenant  in  gross. 

Abbott,  J.  concurred. 

HoLBOYD,  J.  having  been  of  counsel  in  the  case,  declined 

giving  any  judgment. 

Judgment  for  the  defendant. 


1816.  BEOTHERSTON  and  Another  v.  BAEBER 

^^^'  (5  M.  &.  S.  418-426.) 

r  4X8  1  Insurance  on  ship  from  Eio  de  Janeiro  to  Liyerpool.    The  ship  iras 

captured,  and  afterwards  recaptured,  but  in  the  interna],  the  assured 
having  received  intelligence  of  the  capture,  gave  notice  of  abandomuent. 
The  ship  arrived  at  Liverpool,  having  sustained  a  partial  damage ;  and 
subsequently  action  was  brought  to  recover  a  total  loss:  Held,  that 
the  assured  could  only  recover  for  a  partial  loss. 

Assumpsit  upon  a  policy  of  insurance  upon  the  ship  Fanny^ 
on  a  voyage  from  Rio  de  Janeiro,  or  any  port  or  ports  in  the 
Brazils  to  Liverpool,  and  the  plaintiff  averred  a  loss  by  capture. 
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Plea,  non-a88UMp8iL  The  defendant  paid  into  Court  20  per  cent. 
upon  his  subscription.  At  the  trial  before  Le  Blanc,  J.  at  the 
Spring  Assizes  at  Lancaster,  1815,  there  was  a  verdict  for  the 
plaintiflfs  for  the  whole  amount  of  the  defendant's  subscription, 
subject  to  the  opinion  of  the  Court  upon  the  following  case  : 

The  ship  sailed  from  Maranham  in  the  Brazils,  without  con- 
voy, bound  to  Liverpool,  on  the  8th  of  March,  1814,  having  part 
of  her  cargo  on  board  belonging  to  the  plaintiffs,   and  the 
remainder  of  her  cargo  belonging  to  other  shippers,  subject  to 
freight  payable  to  the  plaintiffs.     On  the  19th  of  April  the  ship 
was  captured  by  an  American  privateer  off  the  coast  of  Ireland. 
On  the  same  day  the  privateer  fell  in  with  a  Portuguese  vessel 
bound  for  Liverpool,  on  board  of  which  the  captain  and  part  of 
the  crew  of  the  Fanny  were  put,  and  they  arrived  at  Hoylake, 
near  Liverpool,  on  the  23rd  of  April.     The  captain  of  the  Fanny 
findmg  it  impossible  to  get  to  Liverpool  that  day,  informed  the 
plaintiffs  by  letter  of  that  date  of  the  capture.    A  copy  of  this 
letter  was,  on  the  25th,  handed  by  the  plaintiffs  to  the  insurance 
brokers  employed  to  effect  the  insurance,  together  with  a  letter 
of  notice,  that  the  plaintiffs  abandoned  the  ship,  and  all  their 
interest  in  her,  which  the  *brokers  communicated  to  the  defen- 
dant.   The  Fanny,  with  her  cargo  on  board,  were  recaptured  on 
the  12th  of  May  following,  by  his  Majesty's  ship  Sceptre,  of 
which  the  plaintiffs  received  information  on  the  15th  June  fol- 
lowing, and  communicated  the  same  to  the  defendant.      The 
Fanny  and  her  cargo  arrived  at  Gravesend  on  the  24th  of  June, 
and  at  Liverpool  on  the  26th  of  September  following,  not  having 
t^en  in  any  port  from  the  time  of  the  capture,  and  her  cargo 
^s  delivered  at  Liverpool  to  the  consignees.     The  latitat  issued 
on  the  10th   of  November,  and  the  declaration  was  filed  in 
llichaehnas  Term,  1814. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiffs  were  entitled  to  recover  as  for  a  total  loss.  If  the  loss 
was  only  partial,  the  verdict  was  to  be  reduced  to  81.  Ss.  id.,  the 
unonnt  of  sucli  partial  loss  beyond  the  sum  paid  into  Court. 


kbothebs- 

TON 

Babbeb. 


[•419] 


Littledale  contended  that  the  plaintiffs,  notwithstanding  the 
i^eeaptore,  were  entitled  to  insist  on  their  abandonment,  and  to 


880 


1816.    K.  B.    6  M.  &  S.  419—420. 


[b.b. 


Brothebs- 

TON 
V. 

Babbkb. 


[  •420  ] 


recover  as  for  a  total  loss.     And  he  mainly  relied  on  this,  that 
the  abandonment  was  made  at  a  period  when  the  loss  was  an 
actually  subsisting  total  loss,  and  not  merely  so  in  the  bond  Jidc 
contemplation  o!  the  parties ;  which,  he  said,  differed  the  case  at 
Bar  from  Bainbridge  v.  Neil8on,\  Falkner  Y.Ritchi€,l  Andersonv. 
Wallis,^  Parsons  v.  Scott,  \\  and  almost  all  the  cases  in  which  the 
risk  of    the  assured  after  abandonment  had  been  held  to  be 
subject  to  the  variation  of  events.    But  if  this  is  to  be  considered 
as  a  general  *rule  operating  upon  every  case  of  abandonment,  it 
may  be  asked,  of  what  use  is  abandonment,  and  how  came  it 
into  practice?     The  practice  is  irreconcilable  with  any  other 
doctrine    than  that  abandonment  is  conclusive,  wherever   the 
assured,  at  the  time  of  making  it,  is  in  a  complete  condition  to 
insist  upon  a  total  loss ;    in  which  case  he  may  abandon,  and 
demand  his  indemnity  instanter.    And  suppose  the  plaintiflFs  in 
this  case  had  so  done,  and  the  loss  had  been  adjusted,  or  upon 
refusal  to  adjust  this  action  had  been  commenced,  before  the 
recapture,  would  that  event  have  abated  the  action  or  opened 
the  adjustment  ?    If  not,  it  foUows  that  the  right  to  denoiand  a 
total  loss,  and  consequently  to  cast  by  abandonment  upon  the 
underwriter  the  remaining  risk,  whatever  that  might  be,  was 
well  vested  in  the  plaintiffs ;  and  if  they  had  such  right,  it  can- 
not be  in  the  option  of  the  underwriter  to  choose  whether  or  not 
he  will  accept  the  abandonment.      In  Smith  v.  Rohert^n/^  npon 
appeal  from  the  Court  of  Sessions  in  Scotland,  where  judgmeni 
had  passed  for  the  owners,  on  the  ground  that  by  notice  oi 
abandonment  the  transaction  closed,  this  judgment  was  affirmeil 
in  Dom.  Proc.  on  a  different  ground  indeed,  but  Lord  Elivoi 
appears  to  have  doubted  the  propriety  of  the  decisions  in  Bain 
bridge  v.  Neilson,  and  Falkner  v.  Ritchie. 


Richardson,  contra,  observed  that  the  judgment  in  Smith  y 
Robertson  was  affirmed  in  Dom.  Proc,  upon  the  ground,  that  th 
underwriter  had  acquiesced  in  the  abandonment,  so  tliat  it  w3 
out  of  the  principle  now  contended  for  by  the  plaintiffs.       An 


t  10  R.  R.  316  (10  East,  329). 
t  15  R.  R.  253  (2  M.  &  S.  290). 
§  14  R.  R.  642  (2  M.  &  S.  240). 


II  11  R  R.  610  (2  Taunt.  363^ 
H  14  R.  R.  174  (2  Dow.  474\ 
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he  cited  M*Carthy  v.  *Ab€l,\  as  an  authority  to  shew,  that,  not- 
withstanding an  abandonment  of  freight  made  pending  the 
existence  of  circumstanoes  which  amount  to  a  total  loss,  yet,  if 
freight  be,  in  the  event  which  afterwards  happen,  fully  earned, 
no  loss  can  properly  be  demandable  against  the  underwriter. 
And  he  insisted  ux)on  the  reasonableness  of  such  a  position,  an 
insurance  being  purely  a  contract  of  indemnity:  whence  it 
followed  that  the  assured  could  never  be  entitled  to  recover 
for  a  total  loss,  when  the  event  has  decided  that  the  loss  is 
hat  partial,  or  perhaps  no  loss  at  all.  In  support  of  which 
reasoning  he  quoted  Hamilton  v.  MendeZyX  and  Godsal  v. 
Boldero.^ 

Lord  Ellbnbobough,  Ch.  J. : 

The  cases  which  have  been  the  subject  of  this  day's  observa- 
tion have  all  taken  root  in  the  doctrine  of  Lord  Mansfield  in 
Hamilton  v.  Mendez,  in  which  it  is  laid  down,  that  an  assured 
can  only  demand  an  indenmity ;  and,  consequently,  his  action 
must  be  founded  upon  the  nature  of  his  damnification  as  it  really 
is  at  the  time  the  action  is  brought.  Now,  if  we  enquire  as  to 
the  nature  of  the  injury  sustained  by  this  capture,  followed  by 
the  recapture,  what  was  it  at  the  time  when  this  action  was 
brought  ?  It  seems  to  me,  that  the  only  injury  was  a  retardation 
of  the  voyage  during  the  time  the  ship  was  in  the  enemy's 
custody,  and  was  diverted  from  her  course  to  Liverpool,  the 
amoont  of  which  has  been  ascertained  to  be  SI.  Ss.  4d.  tdtra  what 
has  been  paid  into  court.  In  cases  of  capture,  a  apes  recuperandi 
exists :  it  is  not  as  if  the  ship  *were  sunk  to  the  bottom ;  there 
must  be  always  a  greater  or  less  degree  of  probability  that  she 
may  ultimately  be  recovered ;  of  which  advantage  the  assured 
certainly  ought  not  to  be  ousted.  By  notice  of  abandonment  the 
assured  made  an  oflfer,  which  remained  executory ;  and  in  this 
•*Qspended  state  of  things,  considering  this  as  a  contract  of 
indemnity,  the  assured  had  a  right  to  look  to  intervening  acci- 
•lents,  which  might  chance  to  restore  them  de  integro  to  their 
former  situation.    The  policy  does  not  make  any  special  pro- 

f  7  R.  E.  711  (5  East,  388 ;  1  Smith,  §  9  East,  72.    [Overruled,  Dalhy  v. 

•J24).  India  &  London  Life  Asa,  Co,  ( l^o4) 

:  2  Burr.  1198 ;  1  Black.  E.  276.        15  0.  B.  365,  24  L.  J.  C.  P.  2.] 
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vision  for  the  case  of  abandonment ;  but  the  law  says,  that  the 
underwriter  shall  indemnify  :  which,  if  the  sum  subscribed  were 
nicely  calculated  to  the  exact  value  of  the  thing  insured,  would 
be  effected,  in  the  event  of  a  total  loss,  by  paying  the  entire 
sum.    I  caimot  consider  a  notice  of  abandonment  as  an  execnt«d 
contract,  particularly  since  the  passing  of  the  Registry  Acts,  whiA 
require  several  things  to  be  done  to  perfect  the  transfer,  and  to 
make  the  title  complete.    An  offer  on  the  one  side,  acceded  to 
on  the  other,  may  have  the  effect  of  closing  the  transaction,  as 
in  the  case  determined  in  the  House  of  Lords.    But  what  has 
been  done  here  to  preclude  either  the  assured  or  underwritet 
from  availing  themselves  of  intervening  events?    Bainbridgex. 
Neihon,  and  other  cases,  have  determined  that  the  assured  may 
be  remitted  to  his  situation  de  integro  by  the  recapture;  and 
certainly,  unless  we  are  to  consider  this  as  a  wagering  contract, 
instead  of  a  contract  for  indemnity,  the  reason  of  the  thing 
requires  that  it  should  be  so :  for  the  value  of  the  thing  aban- 
doned to  the   underwriter  might  in  some  instances  infinitely 
exceed,  and  in  others  fall  short  of,  the  sum  insured.     But  I  do 
not  find  it  laid  down  that  either  the  underwriter  or  the  assured 
is  to  be  a  gainer  in  any  way  by  this  contract.     ♦Unless,  there- 
fore, the  principle  of  indemnity  is  to  be  changed  for  one  of 
hazard  and  gambling,  it  seems  to  me  that  these  plaintiffs  must 
stand,  in  regard  to  their  claim  for  indemnity,  in  the  position  in . 
which  subsequent  events  have  placed  them,  at  the  time  when 
they  come  to  demand  it ;  that  is,  when  the  action  is  brought. 
The  same  principle,  though  not  with  reference  to  an  abandon- 
ment, governed  the  decision  of  Godsal  v.  Boldero.     The  Court 
there  considered,  that  although  a  total  loss  had  happened,  so  fiir 
as  it  regarded  the  risk  insured,  yet  as  that  loss  had  been  redeemed 
by  subsequent  circumstances,  the  assured  had  no  cause  of  action 
upon  his  contract  for  indemnity;  and,  there  also,    the   Court 
referred  to  the  language  of  Lord  Mansfield  in  Hamilton  v. 
MendeZf  who  developes  the  true  principle  and  object  of  such  an 
assurance.     It  seems  to  me,  therefore,  that  this  not  beinj^  an 
abandonment  of  such  a  nature  as  to  preclude  the  assured  from 
resuming  all  their  rights  de  integro  in  the  ship,  the  underwTit€r 
shall  not  be  made  answerable  for  a  total  loss. 
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Bayley,  J. : 

I  think  the  plaintiffs  are  not  entitled  to  recover  more  than  the 
8/.  Ss.  id,  beyond  the  sum  paid  into  court ;  that  is,  the  amount 
of  the  damnification  at  the  time  when  the  action  was  brought. 
This  is  a  contract  of  indemnity  only ;  the  ship  was  captured  in 
the  course  of  her  voyage.    Now,  capture  is  an  event  which  may 
or  may  not  terminate  in  a  total  loss :  if  it  continue  and  terminate 
in  a  total  loss,  the  assured  will  be  entitled  to  his  full  indemnity ; 
but  if  the  capture  be  only  temporary  and  the  loss  partial,  it 
would  be  against  the  spirit  as  well  as  letter  of  the  contract  to 
hold  the  underwriter  bound  to  take  to  the  subject-matter  insured, 
and  to  allow  the  *assured,  who  stipulates  only  for  indemnity,  to 
come  upon  the  underwriter  for  the  whole  amount  of  his  subscrip- 
tion, while  the  sabjeet-matter  insured  subsists  in  perfect  safety. 
What  is  it  that  is  thus  to  entitle  the  assured  to  demand  more 
than  the  safety  of  the  thing  insured  ?    It  is  said  that  abandon- 
ment gives  this  right,  by  closing  the  transaction  between  the 
underwriter  and  assured.     But  notice  of  abandonment   is  no 
more  than  a  proposal  on  the  part  of  the  assured;  which  the 
nnderwriter  may  accept,  and  then  there  will  be  a  new  agreement 
between  them  binding  on  both  parties.    But  while  the  transac- 
tion rests  in  abandonment  only  on  one  side,  the  underwriter's 
responsibility  may  vary,  and  cannot  amount  to  a  total  loss,  if, 
by  subsequent  events,  it  has  become  otherwise  at  the  time  of 
action  brought.     It  is  unnecessary  to  give  any  opinion  as  to 
how  the  case  might  be,  if   the  loss,   continuing  total  at  the 
time  when  the  action  is  brought,  became  a  partial  loss  only  at 
the  time  of  trial.    It  is  enough,  here,  that  the  thing  remained 
in  safety  to  the  assured  at  the  time  when  this    action  was 
brooght,  and  the  loss  was  only  temporary.     Consequently  the 
verdict  for  the  plaintiffs  must  be  entered  for  the  limited  sum 
only. 


Bbothebs- 
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jiBEOTT,  J.  : 

I  am  of  the  same  opinion,  and  think  the  verdict  ought  to  be 
utered  only  for  a  partial  loss.  It  appears  by  the  case  that  the 
fop  was  cai)tared ;  that  the  plaintiffs,  having  information  of  it, 

ve  notice  of  abandonment,  which  I  consider  as  tantamount  to 


r 


884 


1816.     K.  B.     6  M.  &  S.  424—426. 


[b.r. 


Bbothebs- 

TON 
V. 

Babbeb. 


[  •426  ] 


an  offer  on  their  part.     The  ship  was  afterwards  recaptured  and 
brought  into  port,  and  then  this  action  is  commenced ;  and  the 
plaintiffs,  notwithstanding  the  recapture  and  safe  return  of  the 
ship  after  performing  her  *voyage,  seek  to  recover  as  for  a  total 
loss.     It  is  not,  I  think,  argued  that  the  capture  only,  withoat 
abandonment,  would  have  entitled  the  plaintiffs  to  recover  a. 
total  loss ;  the  claim  is  founded  on  the  notice  of  abandonment. 
But  the  great  principle  of  the  law  of  insurance  is,  that  it  is  a 
contract  for  indemnity.     The  underwriter  does  not  stipulate, 
under  any  circumstances,  to  become  the  purchaser  of  the  subject- 
matter  insured ;  it  is  not  supposed  to  be  in  his  contemplation : 
he  is  to  indemnify  only.     This  being  the  principle,  it  seems  to 
me  that  any  practice  or  doctrine  which  is  calculated  to  break  in 
upon  it  ought  to  be  narrowly  watched.     The  doctrine  of  aban- 
donment is  of  this  nature.     It  has  not  been  stated,  that  there  is 
any  decision  in  the  Courts  of  this  country  giving  effect  to  an 
abandonment  like  the  present,  so  as  to  entitle  the  assured  to  a 
total  loss,  though  the  thing  insured  is  restored  and  in  safety. 
I  have  not  discovered  any  such  decision  ;  and  upon  referring  to 
Emerigon,  t  who  collects  almost  all  that  is  to  be  found  upon  the 
subject  in  the  foreign  writers,  I  observe  there  is  a  great  con- 
trariety of  opinion  as  to  the  cases  in  which  abandonment  is  to  be 
deemed  absolute.     He  puts  the  case  of  abandonment,  where  the 
ship  is  afterwards  repaired  and  brought  home  at  the  expense  of 
the  underwriter,  in  which  case  he  says  the  underwriter  cannot 
throw  her  back  upon  the  assured ;  but  he  adds,  that  V&Jin  is  of 
a  different  opinion,  and  that  the  practice  of  Italy  is  othermse : 
for  there  it  is  sufficient  if  the  underwriter  make  good  the  damni- 
fication. I     It  is  not  necessary  to  carry  the  doctrine    to  this 
length ;  but  as  we  are  not  bound  by  any  decision  in  our  own 
♦Courts,  nor  do  foreign  Courts  appear  to  afford  any,  I  feel  mysell 
at  liberty  to  decide,  on  general  principles  applicable  to  a  contract 
of  this  nature,  that  the  plaintiffs  are  not  entitled  to  recover  foi 
a  total  loss.    I  am  aware  of  the  difficulty  that  has  been  suggested 
if  the  ship  should  be  restored  after  the  action  is  brought ;  ai 
to  which  it  will  be  better  at  present  to  forbear   giving    aw 
opinion. 

t  See  Traits  des  Assurances,  ch.  17.  J  See  ibid.  ch.  17,  s.  6. 
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HOLBOYD,  J. : 

I  am  also  of  opinion  that  the  plaintiffs  are  entitled  to  recover 
only  for  a  partial  loss.    It  is  clear  that  a  policy  of  insurance, 
both  in  its  object  and  form,  is  merely  a  contract  of  indemnity. 
It  contains  no  stipulation  respecting  abandonment ;  though  there 
is  a  clause  authorising  the  assured,  in  case  of  any  loss  or  mis- 
fortune, to  sue  labour  and  travel  for  the  recovery  of  the  ship, 
and  that  the  assurers  will  contribute  to  the  charges.    Abandon- 
ment has  its   origin   from   the  contract's  being  a  contract  of 
indemnity.    But  it  is  apparent  that  if  the  assured  might  abandon 
at  his  pleasure,  he  might  be  a  gainer  to  a  much  greater  extent 
than  the  value  of  the  loss ;  which  is  inconsistent  with  a  contract 
of  indemnity.     What,  then,  is  the  loss  which  the  assured  in  this 
case  have  sustained  ?    It  is  a  loss  arising  out  of  the  capture  of 
the  ship ;  and  if  the  ship  had  been  conveyed  infra  prcesidia  of 
the  enemy  and  condemned,  this  loss  would  have  been  total :  but 
as  events  have  made  it  at  the  time  when  the  action  was  brought, 
it  is  but  a  partial  loss.    I  am  not  aware  that,  in  any  case,  a 
plaintiff  can  recover  larger  damages  than  what  he  has  sustained 
at  the  time  of  bringing  the  action.     Upon  these  grounds,  there- 
fore, it  seems  to  me,  that  the  verdict  for  a  total  loss  cannot  be 
sapported. 

Verdict  to  be  entered  for  the  lesser  sum. 


Broth  EBS- 

TON 
V. 

Babbeb. 


POWELL  AND  Another  v.  GUDGEOKf 

(5  M.  &  S.  431—439.) 

Upon  a  policy  of  insurance  on  goods,  where  the  ship  being  disabled 
by  the  perils  of  the  sea  from  pursuing  her  voyage,  was  obliged  to  put 
into  port  to  repair ;  and  in  order  to  defray  the  expenses  of  such  re})air8, 
the  master,  having  no  other  means  of  raising  money,  sold  part  of  the 
goods,  and  applied  the  proceeds  in  payment  of  these  expenses :  Held, 
that  the  underwriter  was  not  answerable  for  this  loss. 

AssuarpsiT  on  a  policy  of  insurance  at  and  from  Dominica  to 
Bristol,  on  sugars,  rum,  and  coffee,  marked  and  valued,  on  board 
the  ship  Chard. 

The  declaration  stated,  that  on  the  28rd  July,  1818,  by  the 

t  Sarquy  v.  Hobaan  (1827)  4  Bing.  131,  134 ;  Greer  v.  Poole  (1880) 
0  a  B.  D.  272. 


1816. 
Nov.  19. 

[431] 


R.B, — ^voij.  xvn. 


C  0 
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Powell  perUs  of  the  seas,  the  ship,  with  the  goods  on  board,  was  damaged, 
GuDOBOK  and  part  of  the  goods  was  damaged  and  washed  out  of  the  ship ; 
that  part  of  the  tackle  of  the  ship  was  forced  to  be  cut  away  and 
abandoned ;  and  that  for  the  safety,  preservation,  and  recovery 
of  the  ship  and  cargo,  and  to  enable  her  to  proceed  on  her 
voyage,  it  was  necessary  to  bring  her  to  a  place  of  safety  to 

[  •432  ]      repair  her,  and  to  unload  the  cargo ;  and  ♦that  the  ship  was 
accordingly  brought  to  a  place  of  safety,  and  was  there  kept  and 
detained,  and  was  repaired ;  and  that  the  cargo  was  unloaded, 
and  kept  in  proper  places,  and  taken  care  of,  and  afterwards  re- 
loaded ;  and   that  on  those  occasions,  and  by  means   of  the 
premises,  expenses  were  incurred ;  and  in  order  to  defray  the 
expenses  necessary  in  that  behalf,  it  was  necessary  to  sell  part 
of  the  cargo  ;  and  part  of  the  plaintiffs*  goods  were  sold  accord- 
ingly, and  were  taken  and  carried  away,  and  were  lost  to  the 
plaintiffs,  by  reason  whereof  the  defendant  became  liable  to  pay 
the  plaintiffs  a  rateable  part  of  the  value  of  the  goods  sold,  in 
proportion  to  the  amount  of  his  subscription ;  that  a  general 
average  accrued,  and  the  plaintiffs,  as  owners  of  the  goods,  were 
liable  to  contribute  towards  such  general  average ;  and  that  the 
defendant,  as  such  assurer,  became  liable  to  pay  to  the  plaintiffs 
a  rateable  proportion  of  the  general  average  ;  that  the  plaintiffs 
were  forced  to  labour  and  travel  for,  in,  and  about  the  defence, 
safeguard,  and  recovery  of  their  goods  ;  and  that  other  expenses 
were  thereby  incurred  by  the  plaintiffs  ;  and  that  the  defendant, 
as  such  assurer,  was  liable  to  pay  to  the  plainti£b  a  rateable 
proportion  of  the  expenses. 

Plea,  non-asaumpait ;  and  the  defendant  paid  into  Court  a  sum 
sufficient  to  cover  the  partial  loss  of  the  goods  by  the  perils  of 
the  sea,  the  proportion  of  the  general  average,  and  the  expense 
of  labouring  and  travelling  for  the  safety  and  preservation  of  the 
cargo. 

At  the  trial  before  Lord  EUenborough,  Ch.  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1815,  there  was  a  verdict  for 
the  plaintiffs,  subject  to  the  opinion  of  the  Court,  upon  the 
following  case. 

C  433  ]  The  plaintiffs  were  merchants,  and  owners  of  the   goods  in- 

sured, which  consisted  of  153  hogsheads  of  sugar,  72  puncheons 
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of  nun,  and  20  casks  of  coffee,  and  were  loaded  at  Dominica.      ?owell 
The  loading  was  completed  on  the  22nd  of  July,  and  the  ship     GcDaBOK. 
was  about  to  sail  on  the  23rd ;  but  on  that  morning  a  violent 
hurricane  drove  her  from  her  moorings  at  the  island,  and  did 
material  damage  to  the  ship  and  cargo.     Fart  of  the  tackle  was 
obliged  to  be  cut  away  and  abandoned,  and  the  ship  was  neces- 
sarily taken  to  the  island  of  St.  Thomas,  where  she  arrived  on 
the  27th  of  July.    Both  ship  and  cargo  were  so  much  damaged, 
that  it  was  necessary  to  discharge  her  cargo ;  upon  doing  which, 
it  was  found  that  of  65  hogsheads,  part  of  the  sugar  had  been 
washed  out,  and  the  rest  damaged.     These  65  hogsheads  were 
sold  as  damaged,  and  the  loss  arising  upon  them  is  covered  by 
the  money  paid  into  Court.     The  remainder  of  the  goods  were 
safely  warehoused.     The  necessary  repairs  were  done  to  the  ship 
to  enable  her  to  proceed  on  her  voyage ;  in  order  to  defray  the 
expenses  of  which  repairs,  the  master  of  the  ship,  not  having 
other  funds  in  hand  to  defray  them,  and  having  no  other  means 
of  raising  money,  sold  part  of  the  cargo,  and  amongst  other 
goods,  52  hogsheads  of  sugar,  6  casks  of  coffee,  and  the  72  pun- 
cheons of  ram,  part  of  the  goods  belonging  to  the  plaintiffs,  and 
applied  the  proceeds  to  defray  these  expenses.     The  ship  after- 
wards went  to  St.  Croix,  out  of  her  course  to  Bristol,  for  the 
purpose  of  making  good  her  freight,  and  did  not  finally  sail  on 
her  return  home  until  November,  being  warranted  by  the  policy 
to  sail  on  or  before  the  1st  August  preceding,  and  was  captured 
in  her  voyage  home,  and  condemned  by  the  French. 
And  the  question  was,  [  434  ] 

Whether  the  plaintiffs  were  entitled  to  recover  beyond  the 
snm  paid  into  Court,  in  respect  of  the  loss  accruing  from  the 
goods  sold  to  defray  the  expenses  of  repairing  the  vessel.  If  the 
Court  should  be  of  that  opinion,  the  verdict  to  be  entered  for  a 
fcum  to  be  ascertained  out  of  Court ;  if  otherwise,  a  nonsuit  to 
1^  entered. 

Littledale,  for  the  plaintiffs,  argued,  that  the  defendant  was 
liable  to  make  good  this  loss ;  inasmuch  as  it  was  a  loss  resulting 
from  a  peril  of  the  sea.  [He  citel  Emerigon,  Traite  des 
Awtrances,  ch.  12,  s.  38.] 

0  C  2 
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Powell  Campbell,  contra, 

QUDOBOX. 


r  43-  -|       Lord  Ellenborough,  Ch.  J. : 

[  436  ]  Emerigon,  whose  name  has  been  so  frequently  mentioned  in 

the  course  of  the  argument,  is  entitled  to  all  the  respect  which 
is  due  to  a  very  learned  writer  discussing  a  subject  with  great 
ability,  diligence,  and  learning,  and  adverting  to  all  the  au- 
thorities relating  to  it :  but,  still,  his  opinion,  like  the  opinion 
of  any  other  learned  man,  is  fallible ;  and,  in  the  present  in- 
stance, it  is  founded  on  a  great  many  ordinances  which  do  not 
govern  our  decisions.  Laying  out  of  the  case  the  opinions  of 
foreign  jurists,  and  all  which  does  not  properly  bear  on  the  point 
in  question,  I  am  inclined  to  think  the  damage  in  this  case  is  to 
be  considered  as  not  arising  immediately  from  a  peril  of  the  sea, 
although,  in  a  remote  sense,  it  may  be  said  to  have  been  brought 
about  by  a  peril  of  the  sea ;  but  our  rule  of  construction  is,  causa 
proxima  non  remota  spectetur.  The  injury  to  the  assured  was 
caused  by  the  sale  of  their  goods ;  but  no  one  will  contend  that 
the  sale  was  an  immediate  consequence  of  a  peril  of  the  sea. 
The  peril  of  the  sea  damaging  the  ship  rendered  it  innavigable ; 

[  *437  ]       to  restore  its  navigability  ^a  refitment  became  necessary.     The 
captain,  who  was  interested  in  and  bound  to  have  the  ship  in  a 
navigable  state,  being  unable  to  raise  the  means  for  refitting  her» 
was  obliged  to  apply  to  the  owners  of  the  goods  for  a  loan, 
through  the  medium  of  a  sale  of  part  of  the  goods.    It  was  there- 
fore  a  sort  of  forced  loan  which  was  the  proximate  cause  of  loss 
to  the  owners  from  the  sale  of  their  goods.    This  was  indeed 
connected  with  a  peril  of  the  sea,  because  a  peril  of  the  sea 
occasioned  damage  to  the  ship,  which  made  repairs  necessary^ 
and  funds  to  provide  these  repairs ;  but  it  was  the  want  of  funds 
aliunde  which  obliged  the  captain  to  have  recourse  to  a  sale  of 
the  goods.    In  conformity,  therefore,  to  the  rule  that  the  proxi- 
mate cause,  and  not  that  which  is  remote,  is  to  be  looked  to,  I 
think  the  underwriter  is  not  liable.      Giving  the  largest  con- 
struction to  the  general  words  "  perils  of  the  seas,"  I  think  this 
is  not  a  case  of  immediate  loss  by  perils  of  the  seas.     Without 
going  into  an  inquiry  how  far  this  resembles  the  case  of  jettison, 
or  of  general  average,  the  discussion  of  which  might  raise  future 
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doubts,  I  say  that  perils  of  the  sea  are  too  remote  a  cause  of  the      Powell 
present  loss  to  make  the  miderwriter  liable.  Gudobon. 

Bayley,  J. : 

I  am  entirely  of  the  same  opinion.     It  does  not  appear  to  me 
that  this  was  a  loss  by  a  peril  of  the  sea,  or  such  as  entitles  the 
assured  to  recover,  under  the  general  words  of  the  policy  ;  but  a 
loss  for  which  the  owners  of  the  goods  will  be  entitled  to  be  re- 
imbursed by  the  owner  of  the  ship.     The  owner  of  the  ship 
undertakes  to  have  the  ship  fit  to  perform  her  voyage ;  and  in 
case  of  accident,  it  is  the  duty  of  the  owner,  and  the  master  in 
place  of  the  owner,  to  provide  *for  its  repair.     I  consider  it  as  a       [  ^438  ] 
mle  applicable  to  the  construction  of  policies,  that  the  Court 
mast  look  to  the  immediate  cause  of  loss,  in  order  to  ascertain 
whether  it   be  a  loss  within  the  policy.      The  loss  here  was 
occasioned  by  the  act  of  the  captain,  who  disposed  of  the  goods, 
in  order  to  provide  himself  with  funds  for  the  repair  of  the  ship. 
If  he  could  have  raised  these  funds  in  any  other  way,  he  would 
not  have  taken  the  goods.     To  hold  this  a  loss  for  which  the 
underwriter  is  responsible,  would  be  to  make  his  liability  depend 
apon  the  accident  of  the  captain's  being  unable  to  provide  funds 
for  the  repair,  except  by  means  of  the  goods.     In  the  case  of 
jettison  the  immediate  cause  of  loss  is  a  peril  of  the  sea.     When 
the  whole  is  likely  to  be  swallowed  up  by  the  sea,  the  law  of 
jettison  allows  a  part  to  be  sacrificed  to  save  the  rest.    Inasmuch, 
therefore,  as  we  are  bound,  according  to  the  common  rule  for  the 
construction  of  policies,  to  look  to  the  immediate  cause  of  loss, 
and  as  this  loss  was  not  immediately  caused  by  a  peril  of  the 
€6a,  but  by  the  inability  of  the  captain  to  procure  a  fund  for  the 
repairs,  which  he  was  bound  to  do,  it  seems  to  me  that  this  was 
not  a  loss  within  the  policy. 

Abbott,  J.  : 

I  am  also  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover. 
Cases  of  this  kind,  where  a  sale  of  part  of  the  cargo  has  been 
made  under  circumstances  like  the  present,  must,  as  I  should 
think,  have  occurred  frequently ;  and  if  by  the  law  of  England 
the  underwriters  had  been  considered  as  liable,  we  should  pro- 
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Powell      bably  have  found  some  trace  of  it  in  the  books,  whereas  this 

Gudgeon,     appears  to  be  the  first  action  in  xrhich  an  attempt  has  been 

made  to  charge  the  underwriter.    I  very  much  doubt,  whether, 

t  •iSQ]      in  the  true  and  *legal  sense  of  the  word,  these  goods  can  le 

considered  as  lost  to  the  owner  ;  but  it  is  not  necessary  to  enter 

upon  that  inquiry,  as  I  am  satisfied,  upon  the  grounds  stated 

by  my  Lord  and  my  brother  Baylby,  that  the  cause  of  loss  ia 

too  remote. 

Judgment  oj  nonmU 


1816.^      COLOGAN   AND   ANOTHER    V.   THE  GOVERNOR  axd 
3w^22.  COMPANY   OP   THE  LONDON  ASSURANCRf 

r  447  ]  (5  M.  &  S.  447—457,) 

Capture  operates  as  a  total  loss,  unless  it  is  redeemed  by  subsequent 
events. 

Insurance  at  and  from  Quebec  to  Teneriffe  on  a  cargo  of  wheat,  Mi, 
and  staves,  with  the  usual  memorandum  as  to  com  and  fish  free 
from  average,  unless  general.    The  ship  was  captured,  and  afterwards 
recaptured,  and  sent  bj  the  recaptors  to  Bermuda.    On  arrival  at 
Bermuda,  an  embargo  was  laid  on  the  cargo ;  and.  by  the  above  and 
subsequent  events,  the  voyage  was  entirely  defeated ;  although  part  of 
the  cargo  was  sold  for  the  benefit  of  the  owners  at  Bermuda,  and  part 
was  ultimately  delivered  at  Madeira.    Held,  that  the  assured,  who  had 
abandoned  upon  receiving  intelligence  of   the    circumstances   which 
happened  previously  to  the  time  of   the  ship's  being  permitted  to 
proceed  to  Madeira,  were  entitled  to  recover  as  for  a  total  loss  on  tb& 
whole  of  the  goods  insured. 

In  covenant  upon  two  policies  of  insurance  under  seal,  eflfected 

by  the  plaintiffs  for  Barnard  Cologan,  a  merchant  at  Tenerife, 

the  first  for  1,000Z.,  the  other  for  2001.  on  8,224  bushels  of  wheat, 

826  cwt.  of  fish,  and  4,284  pieces  of  staves,  valued  at  1,270/.,  on 

board  the  Friendship,  with  the  usual  clause  of  warranty  as  to 

corn  and  fish,  **  free  from  average,  except  general,"  at  and  from 

Quebec  to  Teneriffe ;  the  plaintiffs  declared  as  for  a  total  loss 

by  capture,  and  by  perils  of  the  seas,  and  averred  the  interest 

[  •448  ]      to  be  in  B.  Cologan.     The  defendants  *pleaded   non   infr^n, 

convent,  y  and  paid  200i.  into  (Jourt.    On  the  trial  before  LorJ 

EUenborough,  at  the  London  sittings  after  Hilary  Term,  1815 

t  Cited  in  the  judgment  of  Black-      1873)  L.  B.  6  H.  L.  83,  119, 42  L.  J 
BURN,  J.  (as  one  of  the  consulted      0.  P.  169,  29  L.  T.  142. — ^B.  C. 
Judges)  in  Rankin  y.  Potter  (H.  L. 


assurancb 
Company. 
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there  was  a  verdict  for  400Z.,  with  liberty  to  the  plaintiflfd  to     Cologak 
move  to  enter  a  verdict  as  for  a  total  loss,  and  to  the  defendants  thb  Londok 
to  move  for  a  nonsuit ;  which  motions  having  been  afterwards 
made,  the  following  case  was  stated  : 

In  September,  1812,  the  Friendship  took  on  board,  at  Quebec,  the 
vheat,  fish,  and  staves,  mentioned  in  the  declaration,  consigned 
to  fi.  Cologan  at  Teneriffe ;  and,  on  the  5th  October,  sailed  from 
the  river  St.  Lawrence,  under  convoy.     A  few  days  afterwards  a 
heavy  gale  of  wind  dispersed  the  fleet,  and  she  lost  the  convoy,  and 
proceeded  for  Teneriffe  until  the  22nd  October,  when  she  was  cap- 
tured by  an  American  privateer.     The  privateer  plundered  her  of 
most  of  her  stores,  took  out  all  her  crew,  except  the  captain  and 
a  boy,  put  a  prize-master  and  ten  men  on  board,  and  ordered  her 
to  Portsmouth  in  New  Hampshire.    On  the  6th  November,  whilst 
proceeding  thither,  she  was   recaptured   by  the  Shannon  and 
several  other  of  his  Majesty's  ships  of  war.     The  recaptors, 
being  very  much  in  want  of  hands,  were  at  first  about  to  set  her 
on  fire,  but  finally  resolved  to  send  her  to  Bermuda,  there  being 
a  scarcity  of  provisions  there  at  that  time.     They,  accordingly, 
took  seven  men  from  the  different  King's  ships  to  navigate  her. 
These  were  inexperienced  seamen,  and  formed  a  very  inadequate 
crew;  and  the  captain  was  often  obliged  to  go  aloft,  and  to 
assist  in  handling  the  sails.     On  her  passage  to  Bermuda  the 
ship  made  a  great  deal  of  water,   and  at  one  time   it  was 
necessary  to  keep  both  her  pumps  going.     There  were  several 
times  four  feet  of  water  in  her  hold,  and  it  was  found  necessary 
to  throw  471  of  the  staves  *overboard.     On  the  29th  November       [  *^^^  ] 
6he  arrived  at  Bermuda,  at  that  time  making  more  than  twelve 
inches  water  an  hour.     The  captain  immediately  petitioned  the 
Vice-Admiralty  Court  for  leave  to  land  the  cargo,  on  account  of 
the  leaky  state  of  the  ship.    Leave  was  granted,  on  finding  bail 
for  the  salvage ;  which  bail  was  accordingly  given,  and  the  cargo 
taken  out.     The  ship,  on  the  15th  December,  was  examined,  and 
reported  to  require  some  repairs,  but  to  be  worth  repairing. 
Five  hundred  and  eighty-five  bushels  of  the  wheat  were  found  to 
be  in  such  a  state,  from  the  sea  water,  that  the  magistrates,  out 
of  regard  to  the  public  health,  ordered  it  to  be  destroyed.     It 
was  wholly  unfit  for  use,  and  was,  accordingly,  carried  outside 
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CoLOGAN     the  harbour  and  thrown  into  the  sea.     The  rest  of  the  cargo  vas 
The  London  landed  and  warehoused,  and  part  of  the  remaining  wheat  was 
^^MPANY^    damaged.    When  the  ship  arrived  at  Bermuda,  the  settlement 
was  much  distressed  for  provisions,  and  a  general  embargo 
existed,  prohibiting  the  exportation  of  them  to  any  place  whatso- 
ever.    The  captain  caused  the  ship,  the  remaining  staves-,  the 
fish,  and  that  part  of  the  wheat  which  was  damaged,  to  be  put 
up  for  sale,  in  order  to  ascertain  the  salvage,  keeping  back  the 
sound  wheat,  in  expectation  that  the  embargo  might  be  raised. 
The  fish  was  sold  to  a  profit.     The  captain  purchased  the  ship 
on  account  of  and  for  the  benefit  of  the  owners  and  those  that 
might  be  concerned,  at  the  price  of  200Z.,  which  was  not  more 
than  one-fourth  of  her  value.    He  then  caused  her  to  be  re- 
paired ;    but  the  repairs  were  not  completed  before  the  10th  or 
12th  of  February.     The  embargo  was  raised,  as  far  as  respected 
his  Majesty's  West  India  islands,  on  the  8rd  January ;  but,  as  to 
[  ^450  ]       all  other  places,  continued  in  force  until  after  the  ^Friendship 
sailed  from  Bermuda.     She  was  released  by  the  Vice- Admiralty 
Court  about   the    15th  of  January,  the  salvage  having  been 
settled.     The  captain  went  to  the  Governor  to  request  permis- 
sion to  ship  the  undamaged  wheat,  amounting  to  2,108  bushels, 
for  Teneriffe ;  which  being  refused,  he  directed  it  to  be  sold,  and 
purchased  it  for  the  owners  and  those  who  might  be  concerned. 
This  took  place  about  the  22nd  January  ;   and  one  of  the  navy 
contractors  having  offered  the  captain  to  ship  flour  on  board  the 
Friendship   for  Madeira,  if  the  Governor's  consent  could   be 
obtained,  the  captain  agreed  to  this  proposal,  provided  his  wheat 
were  included.     Leave  was  accordingly  obtained,  as  Madeira 
was  then  garrisoned  with  English  troops ;    and  the  captain  took 
the  flour  and  wheat  on  board,  and  sailed  for  Madeira,  where  he 
arrived  and  delivered  his  cargo  in  May.    He  there  took  in  a 
cargo  of  wine,  with  which  he  sailed  and  arrived  in  England  on 
the  18th  of  June.     On  the  2nd  of  January  the  captain  wrote 
from  Bermuda  to  his  owners  in  London  the  following  letter  : 

'*  I  am  sorry  to  inform  you,  that  on  22nd  October  last,  in  lat. 
40,  N.  long.  85, 1  was  captured  by  an  American  privateer,  of  18 
guns  and  100  men ;  they  had  possession  until  the  6th  November, 
when  we  were  recaptured    by  his  Majesty's    ships  Shannon, 
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Nymph,  Tenedos,  and  Curlew^  and  sent  in  here.    We  got  in  on      Colooah 
the  29th,  the  ship  making  a  great  deal  of  water,  and  the  sails  thr  London 
and  rigging  in  a  bad  condition.    The  cargo  was  discharged  by  an     c^MPANrf 
order  from  the  Admiralty  Court.     The  ship  made  fifteen  inches 
of  water  per  hour.     There  were  near  600  bushels  of  the  wheat 
damaged,  which  were  hove  overboard.     The  magistracy  would 
cot  suffer  it  to  be  landed.    There  being  an  embargo  on  all  provi- 
sions, and  the  voyage  totally  defeated,  *I  abandoned,  and  have      C  **5i  ] 
sold  both  ship  and  cargo.     The  ship,  not  going  for  more  than 
one-fourth  of  the  value,  I  have  bought  her  in  for  the  interest  of 
all  concerned.     The  wheat,  about  700  bushels,  sold  under  its 
first  cost.    I  thought  proper  to  stop  the  sale  of  that,  and  have 
petitioned  the  Governor  to  allow  me  to  reship  it  for  London. 
The  other  part  of  the  cargo  sold  for  something  more  than  first 
cost.    I  would  have  transmitted  you  an  account  of  sales ;   but 
the  wheat  still  remaining  on  hand,  and  not  knowing  whether  I 
shall  have  liberty  to  ship  it,  I  have  inclosed  a  copy  of  protest 
and  survey,  and  shall,  before  I  leave  this,  send  home  other 
necessary  documents  and  vouchers.     I  intend  to  advertise  the 
ship  for  London,  to  sail  with  the  first  convoy,  and  to  take  what- 
ever  freight  may  offer,  not  doubting  but  I  shall  get  a  full  ship 
home." 

This  letter,  upon  its  receipt  in  London,  was  communicated  to 
the  agents  of  B.  Cologan,  who  gave  the  defendants  a  regular 
notice  of  abandonment.  The  money  paid  into  Court  was  suffi- 
cient to  cover  the  salvage,  and  the  general  average  arising  from 
the  foregoing  circumstances. 

The  questions  were,  whether  the  plaintiffs  were  entitled  as  for 
a  total  loss  on  the  whole  of  the  goods  insured,  or  on  the  585 
bashels  of  wheat  thrown  into  the  sea. 

Campbell,  for  the  plaintiffs,  submitted,  first,  that  here  was  a 
total  loss  of  the  whole  cargo  insured  ;  for  this  was  not  like  those 
cases  t  where  the  voyage  was  merely  interrupted  or  retarded,  but 
here  was  a  complete  destruction  of  the  adventure.  It  was  a 
total  loss,  commencing  in  ^capture,  and  continuing  unchanged      [  ^^52  ] 

t  Anderson  T.  Wallu,  14  E.  B.  642  (2  M.  &  S.  240) ;  Falkner  y.  Ritchie, 
15  B.  E.  2d3  (2  M.  &  S.  290). 
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CoLooAN  by  any  of  the  subsequent  events.  Although  recaptured,  the  ship 
The  London  ^^8  not  set  free,  nor  allowed  to  pilrsue  her  course ;  on  the  con- 
^^MFANY."  *^'^^y»  ®^®  ^^s  compelled  to  seek  a  port,  where,  by  reason  of  an 
embargo,  she  was  prohibited  from  ever  afterwards  completing 
her  destination ;  for  the  embargo  still  prevailed  as  to  Teneriffe, 
when  the  ship  left  Bermuda.  Recapture  may,  in  some 
instances  f  alter  the  nature  of  the  loss  from  a  total  into  a  partial 
one ;  but  in  others,  notwithstanding  a  recapture,  and  though 
some  material  part  of  the  cargo  remain,  the  loss  will  still  be 
total,  if  the  disability  to  pursue  the  voyage  be  complete ;  and 
then  the  assured  may  abandon  what  is  saved.!  And  it  seems, 
from  the  foreign  jurists, §  as  well  as  from  our  own  decisions,,, 
that  embargo  alone  is  a  suj£cient  ground  for  abandonment. 
*     *    *  IT 

[  *itn  ]  Richardson^  contrdy  argued,  that  if  it  should  appear  that 

there  was  not  a  total  loss  at  the  time  of  action  t  f  ^brought,  and 
a  foHiori  at  the  time  of  abandonment,  the  plaintiffs  were  not 
entitled  to  recover  ;  and  he  said,  that  it  would  be  strange,  if,  in 
this  case,  where  the  insurers  had  provided  against  any  responsi- 
bility for  partial  loss,  and  where  the  loss  upon  one  of  the  articles 
insured  was  little  more  than  a  tenth,  upon  another  was  under  a 
fifth,  and  upon  the  third  there  was  no  loss  at  all,  the  aiiicle 
having  sold  to  a  profit,  the  insurers  should  nevertheless  be  held 
liable.     The  great  bulk  of  the  commodities  insured  subsisted  in 
specie,  in  the  hands,  and  at  the  control,  and  had  been  disposed 
of  by  the  master  for  the  benefit  of  the  plaintiffs,  at  the  time 
when  they  gave  notice  of  abandonment.    Although  the  embargo 
remained  in  force,  as  to  Teneriffe,  the  master  might  have  gone 

t  Bainhridge  v.  Neihon,   10  R.  R.  413). 

316  (10  East,  329) ;   Parsons  v.  Scott,  %  The  part  of  the  argument  here 

11  R.  R.  610  (2  Taunt.  363).  omitted  relates  to  a  notion,  since  ex- 

X  Oo8S  T.  Withers,   2   Butt.  683 ;  ploded,  that  there  might  be  a  total 

Millesy,  Fletcher,  Dougl.219;  M'lver  loss  of  part  of  the  subject  matter  of 

V.  Henderson,  16  R.  R.  550  (4  M.  &S.  an  insurance.     See  Janson  t.    Ji^tHi 

576).  (Ex.  Ch.  from  Q.  B.  1856,  in  action 

§  1  Emerig.  641;   2    Valin,  134;  Balli  v.   Janson),  6  E.  &   B.    4:>2 ; 

Roccus  de  Assecur.   not.  64  &  65 ;  25  L.  J.  ft.  B.  300.— R.  C. 

Poth.  Assur.  No.  59;  Malyne,  110.  ft  Brotherston  v.  Barber,  p.    37S. 

II  Botch  V.  Edie,  3  R.  R.  222  (6  T.  R.  ante  (5  M.  &  S.  418). 
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elsewhere,  or  might  have  awaitad  its  removal ;  but  he  made  his     Colooan 
election  on  the  part  of  the  plaintiffs,  to  sell.    How  then  can  it  be  the  London 
competent  to  the  plaintiflfs  to  convert  a  partial  into  a  total  loss    ^ooMPANyf 
by  abandonment  ?    Embargo  may  be,  under  circumstances,  as 
in  Botch  v.  Edie,  where  the   ship  was  detained  nearly  three 
years,  a  lawful  ground  of  abandonment ;  but  it  is  not  necessarily 
80.    Unless,  therefore,  the  disappointment  in  obtaining  a  market 
at  Teneriffe  constituted  a  total  loss,  there  was  nothing  to  warrant 
an  abandonment.     In  M*Iver  v.  Henderson,^  the  ship,  under  the 
restraints  imposed  upon  her,  was  considered  as  quasi  in  the 
hands  of  the  captors,  and,  therefore,  it  might  well  be  considered 
a  total  loss.     *    ♦    ♦  j 

Lord  Ellekbobouoh,  Ch.  J. :  [  *54  ] 

This  seems  to  me  to  be  a  case  of  total  loss,  and  on  this  ground, 
that,  by  the  capture,  a  total  loss  occurred  in  the  first  instance  ; 
and  while  the  assured  had  no  reason  to  believe  that  events  had 
changed  the  nature  of  this  loss,  they  abandoned.  The  case 
states  that  they  gave  a  regular  notice  of  abandonment,  by  which 
we  must  understand,  complete  in  its  form,  to  give  it  due  effect 
as  an  abandonment.  Now,  where  there  has  been  a  total  loss 
and  an  abandonment,  we  must  look  to  the  situation  of  things 
before  action  brought,  in  order  to  ascertain  whether  the  assured 
has  since  been  restored  to  his  rights,  so  as  to  do  away  the  effect 
of  the  abandonment.  In  the  present  case,  certainly,  there  has 
not  been  any  restitution,  considering  it  with  reference  to  the 
main  purpose  of  prosecuting  the  voyage  insured.  By  an 
embargo  at  Bermuda,  a  prohibition  was  interposed  to  forwarding 
the  cargo  to  Teneriffe ;  this,  of  course,  defeated  the  voyage.  I 
cannot,  therefore,  say,  that  what  was  a  total  loss  at  the  time  of 
abandonment  ever  became  otherwise,  from  that  *time  to  the  [  *455  j 
time  when  the  action  was  brought ;  on  the  contrary,  it  appears 
to  be  a  continuing  total  loss,  unredeemed  by  subsequent  events. 
It  is  said,  that  if  the  plaintiffs  recover,  a  partial  loss  will  attach 
on  the  insurer,  contrary  to  the  agreement  and  intention  of  the 
parties ;  but  this  objection  is  answered,  if  the  loss  be  entire  by" 

t  16  B.  B.  550  (4  M.  &  S.  576).  X  See  note  as  to  hiattia  on  previous 

page. — E.  C. 
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CoLooAK     the  capture,  and  nothing  has  happened  since  to  redeem  it.     On 
Thb  London  t^^is   principle,   the   case  of  M'lver  v.   Henderson,   and   other 

cases,  determined  that  the  assured  had  a  right  to  abandon. 

*     m     *  L 


Assurance 

(JOMPANT. 


Bayley,  J. : 

It  appears  to  me,  that,  according  to  the  facts  stated  in  this 
case,  the  plaintiffs  were  warranted  in  making  abandonment,  and 
that  nothing  which  afterwards  happened  has  deprived  them  o 
the  right  to  insist  on  this  abandonment.  At  one  period,  doubt- 
less there  was  a  total  loss,  by  the  capture  of  the  ship ;  circum- 
stances might  have  intervened  which  would  have  changed  this 
loss  from  a  total  into  a  partial  loss.  The  object  of  the  policy  is, 
[  ^456  ]  to  insure  the  risk  against  failure,  by  reason  *of  any  of  the  perils 
mentioned  in  the  policy  ;  that  is,  in  the  present  instance,  that 
the  cargo  should  reach  the  port  of  destination.  The  destination 
is  to  Teneriffe  ;  the  ship,  with  the  cargo,  in  her  course  thither, 
is  captured ;  recapture  follows,  but  not  so  as  to  enable  the  ship 
to  proceed  to  Teneriffe  ;  for  she  is  sent  to  Bermuda,  where  she  is 
placed  under  an  embargo,  from  which  she  is  never  released, 
except  upon  condition  of  altering  her  destination  to  Madeira. 
Therefore  there  has  been  no  restitution  of  any  part  of  cargo,  as 
it  regards  the  risk  insured  to  Teneriffe.  If  this  be  so,  it  follows, 
that  the  ship  and  cargo  never  were  effectually  redeemed  from 
capture ;  and  the  plaintiffs  are  entitled  to  recover  as  for  a  total 
loss. 

Abbott,  J. : 

Capture  operates  as  a  total  loss,  unless  it  be  redeemed  by  sub- 
sequent events.  Here  no  such  events  have  occurred  as  to  restore 
the  goods  to  the  plaintiffs,  and  place  them  under  their  free  con- 
trol. I  do  not  consider  an  abandonment  as  having  the  effect  of 
converting  a  partial  into  a  total  loss ;  but  here  the  loss  was  total 
in  the  first  instance,  and  continued  so  ever  after.  The  abandon- 
ment, however,  excludes  any  presumption  which  might  have 
arisen  from  the  silence  of  the  assured,  that  they  still  meant  to 
adhere  to  the  adventure  as  their  own.  It  is  not  necessary 
+  See  note  as  to  hiattis  on  p.  394  above. — R.  C. 
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to  offer  any  opinion  on  the  second  point ;    if  it  were,  I  should  cologak 

strongly  incline  to  the  conclusion,  that  this  was  a  total  loss  xhe  London 
of  part. 


assurance 
Company. 


HOLROYD,  J. : 

I  am  of  the  same  opinion.  This  was  a  total  loss  by  capture, 
and  has  never  ceased  to  be  so.  What  was  done  here  was  entirely 
the  act  of  the  recaptors  ;  *who,  instead  of  forwarding  the  ship  to  [  *^^'^  ] 
her  port  of  destination,  sent  her  to  Bermuda,  and  neither  the 
ship-owner  nor  owner  of  the  goods  ever  had  possession  of  her 
again.  Therefore,  as  it  seems  to  me,  the  loss  continued  to  be  a 
total  loss  by  capture,  as  it  was  in  its  commencement.  On  the 
other  point,  the  inclination  of  my  opinion  is,  that  after  part  of 
the  whole  cargo  was  thrown  overboard,  there  was  a  total  loss  by 
perils  of  the  seas  of  that  part. 

Judgment  for  the  plaintiffs  for  a  total  loss. 


THE  KING   V.  THE  JUSTICES   OF  WOECESTEK-       wie. 

SHIRE.  ''^'' 

(5  M.  &  S.  457—460.)  [  457  ] 

An  appeal  against  oyerseers'  accounts  must  be  to  the  next  general 
Quarter  Sessions  after  the  allowance  of  the  accounts.  The  17  Gteo.  II. 
c.  38,  8.  4,  is,  in  this  respect,  a  repeal  of  the  43  Eliz.  c.  2,  s.  6. 

The  overseers'  accounts  for  the  parish  of  Elmley  Lovett  for 
the  years  1814  and  1815  were  allowed  by  two  Justices,  on  the 
31st  March,  1815.  Notice  of  appeal  against  the  same  was  given 
for  the  sessions  to  be  holden  on  the  23rd  April,  1816,  at  which 
sessions  an  appeal  was  entered  ;  but  the  Court  refused  to  enter 
upon  the  merits,  or  to  hear  the  appeal,  on  the  ground  that  it 
came  too  late.  And  the  question  was,  whether  the  appeal  ought 
to  have  been  to  the  general  quarter  sessions  next  after  the  allow- 
ance of  the  accounts.  A  rule  nisi  having  been  obtained  for  a 
mandamus  to  the  Justices  to  receive  the  appeal, 

Shutt,  who  shewed  cause,  contended,  that  the  17  Geo.  II. 
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The  Kino  c.  88,  B.  4,  which  required  that  the  appeal  should  be  made  to  the 
Justices  op  next  sessions,  was  a  virtual  repeal  of  the  43  Eliz.  c,  2,  s.  6,  which 
sHiBE^^"  8*v®  ^^  appeal  generally.  And  *he  said,  that  although  regu- 
r  *ioS  1  ^^^^J  &n  affirmative  statute  shall  not  repeal  a  precedent  affirma- 
tive law,  yet  it  is  otherwise  if  the  subsequent  statute  contain  matter 
contrary  to  the  former,  t  As,  if  a  former  Act  says,  that  a  juror 
upon  such  a  trial  shall  have  20!.  a  year,  and  a  new  statute 
enacts  that  he  shall  have  20  marks ;  here  the  latter  statute, 
though  it  doth  not  express,  yet  it  necessarily  implies,  a  negative, 
and  virtually  repeals  the  former,  t  So,  though  the  48  Eliz.  has 
imposed  no  limitation  as  to  the  time  of  appealing,  yet  the 
17  Geo.  II.  enacts,  that  the  appeal  shall  be  to  the  next  general 
or  quarter  sessions.  This  latter  Act,  therefore,  hath  abrogated 
the  former,  because  they  are  contrary  in  matter.  And,  there- 
fore, it  has  been  adjudged  that  an  appeal  against  a  poor-rate 
must,  in  all  cases,  be  to  the  next  sessions.  §  It  would  be  a 
strange  construction,  then,  of  these  Acts,  if  the  very  same  words  in 
the  same  two  clauses  were  to  bear  a  different  sense  with  respect 
to  overseers'  accounts  from  that  which  has  been  given  to  them 
with  respect  to  poor-rates.  The  case  of  Rex  v.  Earl  of  Ashbum- 
/mm,  II  is  the  only  authority  for  such  a  construction,  but  that  has 
never  yet  been  recognised. 

Peake  and  Puller,  contra,  relied  principally  upon  Rex  v.  LiOrd 
Ashbumhamy  giving  as  a  reason  why  its  authority  could  not  have 
been  recognised,  that  it  had  but  lately  appeared  in  print.     And 
they  said,  that  Rex  v.  Cood^  regarded  only  appeals  against  a 
i  *459  ]      poor-rate ;   whereas  *the  other  was  an  express  decision  upon  the 
point ;    and  in  Rex  v.  Justices  of  Dorsetshire,^  the  Court  con- 
sidered it  as  by  no  means  settled,  that  the  17  Geo.  II.  had,  in 
this  respect,  repealed  the  48  Eliz.    Although  it  may  be  difficult 
to  make  a  distinction  between  the  two  cases,  yet  it  may  be 
observed,  that  to  limit  an  appeal  to  the  next  sessions  agsdnst 
overseers'  accounts,  where,  perhaps,  the  matters  of  account  are 

t  Dr.  Foster's  case,   11   Co.  Eep.  607 ;    S.  C.   1   Bott,   279 ;     i?«B   v. 

63  a.  Atkins,  4  T.  B.  12 ;  JUxy.  J'uMce^  of 

t  Jenk.  Cent.  2,  73.  London,  13  R.  R.  640  (16  £k»t,  632\ 

S  B.  V.  Coode,  Cald.   464 ;    S.   C.  ||  2  Nolan's  P.  L.  360  n. 

1  Bott,  276 ;  Bex  v.  Micklefield,  Cald.  %  13  B.  E.  443  (15  East,  2O0). 
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voluminous  and  complicated,  might  be  productive  of  great  in-    Thb  Kino 
convenience ;  for  it   might  be  impossible,  within  so  short  a   justices  of 
period,  to  unravel  the  account  and  detect  fraud.  ^^l^uflB^^ 

LoBD  Ellenbobouoh,  Gh.  J. : 

In  Rex  V.  Coode,  the  case  of  Rex  v.  Lord  Ashburnham  was 
brought  under  the  consideration  of  the  Court,  and  yet  they  came 
to  a  decision  directly  contrary  to  it ;  and  where  good  sense  and 
convenience  are  all  on  one  side,  one  is  almost  led  to  regret  that 
Serjt.  Kerby's  note  of  that  case  ever  got  into  print.     The  plain 
meaning  of  the  17  Geo.  II.,  in  enacting,  ''  That  it  shall  be  lawful 
to  appeal  to  the  next  sessions,"  where,  by  a  pre-existing  Act,  the 
appeal  was  without  limitation  of  time,  is  to  negative  the  power 
of  appealing  to  any  but  the  next.      In  Rex  v.   Coode,   Lord 
Mansfield  was  of  opinion  that  the  17  Geo.  II.  did  confine  the 
appeal,  and  the  Court  agreed  that  they  must  decide  that  the 
statute  had  repealed  the  48  Eliz.  in  this  particular.     I  feel  no 
inclination  to  disturb  that  decision,  considering  how  much  the 
public  convenience  is  in  its  favour.    I  know  not  to  what  diffi- 
culties persons  whose  property  is  liable,  and   those  who  are 
bound  to   accoimt,  might  be  reduced,  if  we  were  to  adopt  a 
different  construction.     *With  respect  to  the  objection,  that  the      [  •4G0  "j 
time  may  be  too  short  to  prepare  for  the  appeal,  if,  upon  any 
occasion,  this  should  be  made  appear,  the  appeal  may  be  lodged, 
and  adjourned  on  a  proper  application. 

Baylbt,  J. : 

I  am  of  the  same  opinion.  I  think  that  the  affirmative  words 
of  the  17  Geo.  II.  must  be  taken  to  imply  a  negative.  If  the 
statute  had  been  silent  as  to  the  time  of  appeal,  the  48  Eliz. 
would  have  attached  ;  and  it  would  have  been  open  to  the  party 
to  appeal  at  any  time.  But  as  the  statute  empowers  the  party 
to  appeal  to  the  next  sessions,  I  think  it  virtually  implies  that 
he  must  appeal  to  those  sessions,  and  to  no  other. 

Abbott,  J.: 

I  agree  that  this  rule  must  be  discharged.  The  construction 
put  on  these  statutes  by  my  Lord  and  my  brother  Bayley  appears 
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The  Kixo  to  be  the  true  construction,  conformably  to  the  rule  for  the  con- 
jusTicEs  07  st ruction  of  Acts  of  Parliament  so  well  laid  down  in  the  old 
WoBCESTEB.  cases,  and  adopted  in  Rex  v.  Coode. 

8HIBE.  '  * 

Rule  dischargedA 


1816.  CULLEN   V.   BXJTLER. 

^^^'  (5  M.  &  S.  461—467;  S.  C.  at  Nisi  Prius,  4  Camp.  289,  1  Stark.  13S.) 

r  451  1  On  a  policy  of  insurance  on  goods  in  the  common  form,  -where  the 

ship  and  goods  were  sunk  at  sea  by  another  ship*s  firing  upon  her, 
mistaking  her  for  an  enemy:  Held,  that  the  insured  was  entitled  to 
recover  upon  a  special  count,  stating  the  particular  circumstances ;  for 
this  was  within  the  general  words  of  the  policy,  **all  other  perils, 
losses,"  X  &c.     Sembhy  that  such  a  loss  is  not  a  loss  by  peril  of  the  8ea.§ 

Assumpsit  on  a  policy  of  insurance  for  200Z.,  upon  goods  on 
board  the  ship  Indtistry,  at  and  from  London  to  the  Canarj- 
Islands,  the  interest  being  averred  in  the  plaintiff.     The  plaintiff 
declared  in  the  first  count,  upon  a  loss  by  the  perils  and  mis- 
fortunes of  the  seas ;  and  in  the  second  count,  he  averred,  that 
the  ship,  with  the  goods  on  board,  departed  and  set  sail  from 
London  in  prosecution  of  her  intended  voyage,  and  before  her 
arrival  at  the  Canary  Islands,  to  wit,  on  the  7th  July,  &c.  in  the 
night  of  that  day,  the  master  and  crew  of  a  certain  British  ship 
called  the  Midas,  believing  the  ship  in  the  policy  mentioned  to 
be  an  enemy's  ship,  and  that  the  persons  on  board  thereof  were 
then  and  there  in  a  hostile  manner  about  to  attack  the  Midas 
and  attempt  to  board  and  take  her  as  prize,  did  then  and  there, 
for  the  purpose  of  defending  themselves  and  the  Midas  against 
such  apprehended  attack,  but  without  any  fault  committed  or 
done  by  the  master  or  crew  of  the  ship  in  the  policy  mentioned, 
fire  at  and  against,  and  strike  and  pierce  with  shot  the  ship  in 

t  Iloh'oyd,  J.  had  loft  the  Court.  approved  in  Thames,  <tf.  Maritte  //««. 

X  Followed  in  Davidson  w  Buniand  Co.  v.  Hamilton^  Fraser,  Jt  Co.  (H.  L., 

(1868)  L.  K.  4  C.  P.  117,  38  L,  J.  1887)  12  App.  Cas.  484,  56  L.  J.  Q.  B. 

C.  P.  73,  19  L.  T.  782;  and  applied  626.— E.  C. 

in  W'est  India,  &c,  Tel,  Co,  v.  Home  and  §  This  view  questioned   by    Lionl 

Colonial  Marine  Inmrance  Co,  (1880)  Herschell  in    Wilson    dt     Son*    v. 

6  Q.  B.  Div-  51,  50  L.  J.  Q.  B.  41,  Owners  of  Cargo,  per  XarUho  (H.  L. 

43  L.  T,  420,  to  the  sinking  of  a  ship  1887)    li  App.    Cas.    503,     509,    5S 

in  consequence  of  the  explosion  of  a  L.  J.  P.  116. — E.  C. 
boiler;  but  this  latter  decision  dis-' 
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the  policy  mentioned,  whereby  the  said  ship,  with  the  goods  on      Cullisn 
board,  was  sank  in  the  sea  and  lost.     Plea,  non-assumpsit,  Butlbr. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.,  at  the  London 
sittings  after  last  Hilary  Term,  the  jury  found  that  the  ship  and 
cargo  were  lost  in  the  manner,  and  under  the  circumstances 
stated  in  the  second  count.  And  they  found  a  general  verdict 
lor  the  whole  subscription,  *subject  to  the  opinion  of  the  Court  [  *^^2  ] 
upon  a  case  stating  the  above  facts.  And  the  question  was, 
whether  this  was  a  loss  covered  by  the  policy,  under  the  words, 
**  perils  of  the  seas,"  or  under  the  general  words,  "all  other 
perils,  losses,"  &c.  The  case  was  argued  at  Serjeants'  Inn 
before  this  Term,  by  Parke  for  the  plaintiff,  and  BarnewaU  for 
the  defendant. 

For  the  plaintiff,  in  support  of  the  first  count,  were  cited 

Pickering  v.  Barkley,\  B idler  v.  Fisher ,1  and  Barton  v.  Wolliford,^ 

from  which  it  was  deduced,  that  this  loss  was  properly  to  be 

accounted  a  peril  of  the  sea.    And  as  to  the  second  count,  it  was 

said,  that  it  is  not  necessary  to  aver  the  loss  in  the  very  words 

of  the  policy,  but  if  the  fact  alleged  come  within  the  meaning  of 

the  words   of  the  policy,   it  is  sufficient;  and  therefore,  per 

jraudem   et    negli/fentiam   magistri  is  good,  without   using    the 

word  "barratry.";,     And  the  general  words  in  the  policy  ought 

to  be  construed  to  extend  to  losses  of  the  like  nature  as  those 

mentioned    before,    according    to    the    rule    noscitur  a  sociis. 

Collision,  according  to  Emerigon,  is  a  loss  of  this  nature  ;1[  and 

according  to  the  Ordonnance  de  la  Marine,  art.  6,  the  risk  of  the 

assurer  extends  to  "  toutes  pertes  et  dommages  qui  arriveront 

sur  mer  par  tempetes,  naufrages,  echouemens,  abordages,  change- 

mens  de  route,  de  voyage  ou  de  vaisseau,  jet,  feu,  prises,  pillages, 

arret  de  Prince,  declaration  de  guerre,  represailles,  et  generale' 

mtnt  toutes  autres  fortunes  de  mer ; "  upon  which  latter  words  *the      [  *  1*53  ] 

commentator  observes,  "  Divers  auteurs  ont  pretendu  que  les 

assureurs  ne  sont  pas  tenus  des  cas  tout-a-fait  extraordinaires, 

*  2  EolL  Abr.  248,  pi.  10;  S.  C.  ||  Knight  y.  Cambridge,  2Ld.Eayiii. 

Hy]B,  132.  1349;  S.  C.  Str.  581. 

t  Abbott  on  Shipping,  266,  4tlied.  If  See  S,nith  v.  Scott,  13  R.  R.  568 

$  Comberb.  56.  (4  Taunt.  12.')). 

B.B. — vol*.  XVII.  D   D 
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CuLLEK  a  moins  que  la  police  ne  soit  generale  pour  tousles  cas,  exprimes 
BuTLEB  et  non  exprimes.  Mais  cette  exception,  qui  ne  pourroit  que 
donner  matiere  a  des  discussions  frequentes,  n'est  pas  admissible 
parmi  nous,  a  la  vue  de  notre  article,  qui  comprend  absolument 
toutes  fortunes  de  mer,  s'il  n*y  a  quelque  restriction  par  une 
convention  expresse."  Also,  according  to  Emerigon,t  "Abor- 
dage  "  is  of  three  kinds :  ''  1.  par  cas  fortuit ;  2.  par  la  faute 
des  gens  de  Tun  des  navires ;  8.  sans  qu'on  sache  par  la  faute 
de  qui  * c'est  une  fortune  de  mer ;'"  and  further,!  *'  on  entend 
'  par  fortune  de  mer,'  toutes  les  pertes,  et  toutes  les  dommages, 
qui  arrivent  sur  mer  par  cas  fortuit."  And  he  concludes,! 
"  Mais  I'opinion  commune  est  que  les  assureurs  repondent  de 
tons  les  accidens,  quelque  insolites,  inconnus,  ou  extraordinaires 
qu'ils  soient.** 

On  the  other  side,  it  was  argued,  as  to  the  first  count,  that 
by  "perils  of  the  sea,"  must  be  understood  perils  arising  from 
the  sea,  or  sea  damage,  and  not  such  as  are  merely  perils  on  the 
sea  ;  neither  can  it  be  said  to  be  a  peril  of  the  sea  where  the  loss 
is  occasioned,  as  it  was  here,  by  the  fault  of  one  of  the  parties. 
And  as  to  the  second  count,  it  was  said  that  it  had  not  been  the 
practice  in  this  country,  whatever  might  be  the  opinion  of  foreign 
jurists,  to  extend  the  general  words  of  the  policy  beyond  the 
risks  enumerated  in  it ;  and  the  cases  of  Hadkinson  v.  Kobinsony^ 
[  *464  ]  Rohl  V.  Parr,\^  Ldthbock  v.  Rowcroft,ll  *  Hunter  y.  Po<te,§§  and  1 
Marsh,  on  Insurance,  218,  2nd  edition,  were  cited. 

In  the  course  of  the  argument,  the  Court  intimated  the  in- 
clination of  their  opinion  to  be,  that  this  was  not  properly  a  loss 
by  "perils  of  the  sea;"  and  they  took  time  to  consider  their 
judgment. 

Cur.  adv.  rull. 

Lord  Ellenborough,  Ch.  J.,  now  delivered  the  judgment  of  the 
Court : 
As  the  Court  is  of  opinion,  that  the  plaintiff  is  entitled  to 

t  Ch.  12,  8.  14.  H  7  R.  R.  786  (3  Bos.  &  P.  SSS\ 

t  Cli.  12,  p.  359.  tt  5  R  R.  741  (1  Esp.  445). 

$  Ch.  12,  p.  360.  tt  8  R.  R.  830  (5  Esp.  50). 

II  Abbott  on  Shipping,  268 :  Bulltr  §§  16  R.  R.  776  (4  Camp.  203). 
V.  FUher. 
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recover  upon  the  second  count  of  this  declaration,  framed  upon      Cullen 
the  special  circumstances  of  this  case,  which  clearly  seem  to  fall      putlbr. 
within  the  general  and  comprehensive  words  in  the  policy  sub- 
joined to  the  particular  causes  of  loss  therein  specified,  viz.  ''  all 
other  perils,  losses,  and  misfortunes,  which  had  or  should  come 
to  the  hart,  detriment,  and  damage  of  the  said  goods  and  mer- 
chandizes, and  ship,  <&c.  or  any  part  thereof,"  it  becomes  less 
material  to  consider  whether  the  plaintiff  would  be  entitled  to 
recover  as  for  a  loss  "  by  perils  of  the  sea,"  in  the  proper  and 
strict  sense  of  the  words,  i.e.  "  ex  marince  tempestatis  discrimine,** 
as  described  by  Emerigon ;  which  loss  by  perils  of  the  sea  is  the 
specific  loss  stated  in  the  first  count.    If  it  be  a  loss  by  perils  of 
the  sea,  merely  because  it  is  a  loss  happening  upon  the  sea,  as 
has  been  contended,  all  the  other  causes  of  loss  specified  in  the 
policy  are,  upon  that  ground,  equally  entitled  so  to  be  considered ; 
and  it  would  be  unnecessary  as  to  them  ever  to  assign  any  other 
cause  of  loss,  than  a  loss  by  perils  of  the  sea.    But  as  that  has 
not  been  the  understanding  and  practice  on  *the  subject  hitherto,      [  *465  ] 
and  inasmuch  as  the  very  insertion  of  the  general  or  sweeping 
words,  as  they  are  called,  in  the  policy  after  the  special  words, 
imports  that  the  special  words  were  not  understood  to  include 
all  perils  happening  on  the  sea,  but  that  some  more  general 
words  were  required  to  be  added,  in  order  to  extend  the  responsi- 
bility of  the  underwriters  unequivocally  to  other  risks  not  included 
within  the  proper  scope  of  any  of  those  enumerated  perils,  I  shall 
think  it  necessary  only  to  advert  shortly  to  some  of  the  reasons 
upon  which  we  think  that  the  general  words,  thus  inserted,  com- 
prehend a  loss  of  this  nature.    The  extent  and  meaning  of  the 
general  words  have  not  yet  been  the  immediate  subject  of  any 
judicial  construction  in  our  courts  of  law.    As  they  must,  how- 
ever, be  considered  as  introduced  into  the  policy  in  furtherance 
ot  the  objects  of  marine  insurance,  and  may  have  the  effect  of 
extending  a  reasonable  indemnity  to  many  cases  not  distinctly 
covered  by  the  special  words,  they  are  entitled  to  be  considered 
as  material  and  operative  words,  and  to  have  the  due  effect 
assigned  to  them  in  the  construction  of  this  instrument ;  and 
which  will  be  done  by  allowing  them  to  comprehend  and  cover 
other  cases  of  marine  damage  of  the  like  kind  with  those  which 

D  D  2 
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CuLLEN      are    specially  enumerated  and  occasioned  by  similar  causes. 

BuTLEB.  Emerigon,  in  c.  12,  s.  1,  p,  860,  of  his  Treatise  on  Insurances, 
in  discussing  the  general  rule,  that  assurers  answer  for  all  loss 
and  damages  that  happen  on  the  sea,  says,  that  it  is  to  prevent 
doubts  and  vain  disputes,  that,  in  the  printed  formulas  (of 
policies)  the  following  words  have  been  inserted ;  and  then  he 
instances  the  general  words  to  be  found  in  the  formulas  of  most 
of  the  principal  commercial  ports  on  the  Continent :  ''  All  incon- 

[  ♦466  ]      veniences,  perils,  and  cas  fortaita  *(which  may  be  translated  as 
misfortunes,  accidents,  &c.)  which  may  happen ;  "  and  generally 
of  "all  perils  and  fortunes  which  may  happen  in  what  manner 
soever,  and  which  can  be  imagined,"  is  the  provision  to  be  found 
in  the  formulas  of  Bordeaux  and  Antwerp.     Generally  of  *'  all 
perils,  fortunes,  or  accidents  which  may  happen,  in  what  manner 
soever,  foreseen  or  unforeseen,"  is  the  formula  of  Nantes.    And 
that  of  Eouen  and  Genoa,  **  generally  of  all  inconveniences, 
foreseen  or  unforeseen."     The  formula  of  Hamburgh  is  of  all 
"  Cogitatis  vel  irnaginatis,  usitatis  vel  iniLsitatis,  nuUis  exceptis'' 
But  although  there  be  an  express  exclusion  of  any  exception  by 
the  terms  of  the  last-mentioned  policy,  the  reason  of  the  thing 
ingrafts  an  implied  exception,  even  upon  these  words,  general  as 
they  are,  that  is,  in  the  case  of  damage  occasioned  by  the  fault 
of  the  assured  ;  as  to  which  the  rule  is,  "Si  casus  evenerit  cmI^ml 
assecurati,  non  tenentur  assecuratores.''    And  Emerigon    (s.   2, 
p.  864),  says,  "This  is  a  general  rule,  from  which  it  is  not 
allowed  to  derogate  by  a  pact  to  the  contrary ;  "  "  Nulla  pactione 
effici  potest  tit  dolm  pnestettir ;  "  and  he  quotes  Pothier,  where  he 
says,  "  I  cannot  effectually  {valahlement)  contract  with  any  one 
that  he  shall  charge  himself  with  the  faults  which  I  shall  com- 
mit."   But  this  is  a  case  in  which  the  assured  is,  by  the  terms 
of  the  declaration  and  finding  thereupon,  expressly  exempted 
from  the  imputation  of  blame  in  respect  to  the  loss  in  question- 
It  is  no  objection  to  the  plaintiffs  right  to  recover  against  the 
underwriters  in  this  case,  that  he  may  have  also  a   right  to 
recover  against  the  persons  by  whose  immediate  act  the  damage 
was  occasioned.     That  has  been  decided  in  the  case  of  a  damage 
at  sea  by  collision.      The  only  inconvenience  which    can    be 

[  •4G7  ]      suggested  as  likely  to  arise  from  a  limited  *construction  of  the 
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Tvords  "perils  of  the  seas,"  occurring  in  policies  of  assurance,  Culleic 
and  from  the  effect  attributed  to  the  general  words,  is,  that  in  butlbb. 
donbtfol  cases  the  plaintiff  will  feel  it  necessary  to  introduce  a 
special  count,  stating  the  particular  circumstances  by  which  the 
loss  m8  occasioned,  instead  of  relying  upon  a  count  framed  upon 
the  special  head  of  loss  in  the  policy,  viz.  by  perils  of  the  seas, 
or  the  like.  But  this  inconvenience  will  be  well  compensated  to 
the  assured,  by' the  advantage  of  certainty,  by  which  the  risk  of 
nonsuit  at  the  trial,  and  the  expenses  attendant  thereupon,  will 

be  avoided. 

Judgment  for  the  plaintiff  A 


DOE   ox   THE    SEVERAL    DEMISES    OF   SCOTT    AND    OtIIERS  18l«. 

V.   EOACH  AND   Others.  -1-  ' 

(5  M.  &  S.  482—493).  [  482  ] 

Whether  a  devise  operates  by  way  of  contingent  remainder  or  of 
executory  devise  is  not  a  question  of  the  testator's  intention,  but  of  its 
iegal  operation  (the  intention  having  first  to  be  ascertained).  And 
therefore  a  devise  which,  in  the  circumstances  when  the  will  was  made, 
vould  have  operated  as  a  contingent  remainder,  may,  by  reason  of  the 
determination  of  the  prior  estate  in  the  lifetime  of  the  testator  operate  as 
an  executory  devise. 

Ik  ejectment  for  certain  messuages  and  lands  in  the  parish  of 

Carisbrooke,  in  the  Isle  of  Wight,  upon  eight  several  demises, 

there  was  a  verdict  for  the  plaintiff,  at  the  Lent  Assizes,  1815, 

for  the  county  of  Hants,  subject  to  the  opinion  of  the  Court  on 

the  following  case : 

Jane  Bussell  X  being  seised  in  fee  of  the  premises  in  question, 

hy  her  will,  dated  25th  July,  1775,  after  an  introductory  clause, 

statuig  that  this  was  her  will,  touching  the  settling  and  disposing 

of  such  worldly  goods,  chattels,  and  estates,  as  it  had  pleased 

God  to  bless  her  with,  and  directing,  first,  that  all  her  just  debts 

and  funeral  expenses  should  be  paid  by  her  executor,  within  a 

conrenient  time  after  her  decease,  and  bequeathing  to  her  son 

John  Pope,  her  heir  at  law,  one  guinea,  to  buy  him  a  ring,  and 

t  See^irffer  T.TTOdmafi,  3B.  &  A.      and  "Bussell"  in    the    judgment, 
3$S.  which  we  follow  as  more  likely  to  be 

I  The  report  has  ••Euasell"  here     correct.— F.  P. 
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DoB  dem.     devising  to  her  grandson,  Henry  Trattle  and  his  heirs,  all  her 
^  ^       right  or  share  in  one-fourth  part  of  a  mill  at  Carisbrooke,  and 

Roach,  giving  sundry  legacies,  which  she  directed  should  be  paid  by  her 
executor,  at  the  end  of  twelve  calendar  months  after  her  decease, 
devised  as  follows  :  ''  Also  all  my  lands,  tenements,  messuages, 
and  hereditaments,  whatsoever  and  wheresoever  they  shall  be, 

[  ♦483  ]      whereof  I  or  any  other  *person  or  persons  in  trust  for  me  is  or 
are,  or  shall  or  may  be  seised  or  possessed  of,  or  interested  in, 
or  entitled  unto,  in  possession,  reversion,  remainder,  or  expec- 
tancy, or  whereof  I  have  any  power  to  dispose  (except  what  I 
have  in  this  my  will  before  given),  I  give  and  devise  unto  my 
grandson,  John  Newnham,  his  heirs  and  assigns  for  ever,  and 
all  the  rest,   residue,   and  remainder  of  my  goods,   chattels, 
money,  and  securities  for  money,  of  what  nature  or  kind  soever 
they  be,  and  wheresoever  they  shall  be,  and  all  my  stock  and 
personal  estate  whatsoever,  and  not  hereinbefore  disposed  of,  1 
give  and  bequeath  unto  my  said    grandson,  John    Newnham, 
subject,  nevertheless,  to  the  payment  of  the  several  legacies  and 
weekly  sum  above  mentioned ;   provided  always,  nevertheless, 
and  it  is  my  will,  intent,  and  true  meaning,  that  if  my  said 
grandson,  John  Newnham,  shall  happen  to  die  without  any 
issue  of  his  body,  lawfully  begotten  on  the  body  of  his  present 
wife  that  now  is,  or  on  the  body  or  bodies  of  any  subsequent 
wife  or  wives,  that  those  messuages,  &c.  with  the  appurtenances 
that  I  have  afore  given  unto  the  said  John  Newnham  and  his> 
heirs,  after  the  death  of  the  said  John  Newnham  and  his  wife  or 
wives  as  aforesaid,  shall  go  and  remain  to  all  the  children  of  my 
granddaughter,  Mary  Dennett,  share  and  share  alike,   and  to 
hold  as  tenants  in  common,  and  not  as  joint  tenants."     And  she 
appointed  the  said  John  Newnham  sole  executor  of  her  said  will. 
John   Newnham   died  without    issue,   in  the  lifetime    of    the 
testatrix,  leaving  a  widow.      The   testatrix    died  on  the  27th 
November,  1781,  without  revoking  or  altering  her  will,  at  whose 
death  John  Pope,  her  only  son  and  heir  at  law,  entered  into 
possession  of  the  lands  in  question,  and  held  them  durincr  his 
life,   and  those  claiming  under  him  have  since  continued  in 

1  ^484  ]      possession,*  and  the  defendants  who  claim  under  hita,  and  are 
also  the  heirs  at  law  of  the  testatrix,  are  now  in  possession.      \t 
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the  death  of  the  testatrix  there  were  living  ten  children  of  Mary     Dob  dem. 
Dennett,  three  of  whom  afterwards  died.     Mary  Dennett  had  v. 

another  child  born  after  the  death  of  the  testatrix.  This  child,  ^'^^^"• 
with  the  other  seven,  one  of  whom  was  the  heir  at  law  of  the  three 
who  died,  were  severally  the  lessors  of  the  plaintiff.  The  widow 
of  John  Newnham  died  the  28th  April,  1814.  The  question  for 
the  opinion  of  the  Court  was,  whether  the  plaintiff  was  entitled 
to  recover  the  lands  in  question,  or  any  part  thereof. 

This  case  was  twice  argued,  first,  in  Michaelmas  Term,  1816, 
by  Sugden,  for  the  plaintiff,  and  Giffordy  for  the  defendants ;  and 
again,  at  the  sittings  at  Serjeants'  Inn,  before  this  Term,  by 
Gaselee,  for  the  plaintiff,  and  Richardson,  for  the  defendants. 
And  the  principal  question  was,  as  to  the  nature  of  the  devise  to 
the  children  of  her  granddaughter,  Mary  Dennett ;  as  to  which 
it  was  argued,  though  not  much  insisted  on,  for  the  plaintiff, 
that  the  devise  to  them   was,  ab  origine,  an  executory  devise, 
being  a  limitation  after  a  devise  in  fee  to  John  Newnham.    But 
the  main  argument  was  this,  that  admitting  that  by  reason  of  the 
general  intent,  notwithstanding  the  particular  devise  in  fee  to 
J.  N.,  only  an  estate  tail  would  have  passed  to  J.  N.,  if  he  had 
survived    the    testatrix,  with   a  contingent    remainder    to  the 
children  of  M.  D. ;   yet,  by  his  death,  in  the  lifetime  of  the 
testatrix,  whereby  the  devise  to  him  became  lapsed,  the  con- 
tingent remainder  was  turned  into  an  executory  devise  ;  and  for 
this  reason,  ut  res  magis  valeat  quant  per  eat ;  because,  as  it  was 
no  longer  capable  of  subsisting  as  a  contingent  remainder,  by 
reason  of  the  failure  *of  the  particular  estate,  by  the  death  of      [  *^85  ] 
J.  N.,  if  it  could  not  enure  in  any  other  mode,  the  intention 
ot  the  testatrix  must  fail  altogether.      But  the  law,  which  is 
ever  mindful  to  effectuate,  as  far  as  may  be,  the  intentions  of 
testators,  and  for  this  purpose  regards  the  substance  of    the 
devise,  and  not  the  form  of  carrying  it  into  effect,  will,  in  this 
bstance,  execute  the  intention,  by  holding  this  to  be  an  execu- 
tory devise,  notvrithstanding  that,  under  other  circumstances,  it 
would  have  enured  as  a  contingent  remainder,  f      Another  ques- 
tion was,  as  to  the  estate  which  the  children  of  M.  D.  took ;  and 
it  was  argued,  that  they  took  a  fee,  as  well  from  the  intention 
t  HopkiuB  V.  Hopkins,  Cas.  t.  Talb.  44. 
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Dob  dem.     manifested  by  the  introductory  clause  to  dispose  of  the  entirety, 
r,  and  the  disherison  of  the  heir  at  law,  as  from  the  language  ot 

Roach.  ^.j^^  devise,  "that  the  messuages  which  she  had  before  given  to 
J.  N.  and  his  heirs,  should  go  and  remain  to  the  children  of 
M.  D.  Another  question  was,  whether  the  after-bom  child  of 
M.  D.  was  entitled  to  take ;  as  to  which  it  was  argued  in  the 
aflSrmative,  upon  the  authority  of  several  cases.  +  The  last 
question  was,  whether  the  shares  of  those  children  of  M.  D., 
who  died  after  the  testatrix,  and  before  the  widow  of  J.  N.,  went 
to  the  survivors,  and  it  was  argued  that  they  did,  inasmuch  as 
the  devise  was  to  them  as  a  class,  t 

On  the  other  hand  it  was  insisted,  that  no  rule  was  better 
established  or  more  uniformly  followed,  without  exception,  than 
[  •480  ]      the  rule  laid  down  by  Lord  Hale  respecting  *executory  devises, 
viz.  that  where  a  contingency  is  limited  to  depend  on  an  estate 
of  freehold  which  is  capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise,  but  a  contingent 
remainder  only.§     And  many  authorities  were  quoted  ||  to  shew 
that  this  was  an  estate  tail  in  J.  N.,  and  therefore  capable  of 
supporting  the  remainder.     And  as  to  the  doctrine  that  this, 
which  in  its  inception  was  a  contingent  remainder,  might  shift 
with  events  and  become  an  executory  devise,  it  seems  strange  to 
say,  that  a  subsequent  accident  shall  have  the  effect  of  changing 
the  meaning  of  words  from  their  original  import,  into  something 
which,  but  for  that  accident,  they  could  never  have  meant ;  and 
notwithstanding  the  authority  of  Lord  Talbot  to  this  effect,  it 
may  well   be   doubted;    for   Lord   Mansfield  was  of  opinion, 
**  that  if  an  executory  devise  was  too  remote  in  its  creation,  the 
event  could  not  vary  the  construction. ''If     Now,  here  the  devise 
over  is  too  remote,  not  being  to  take  effect  until  an  indefinite 

t  Ellison  V.  Airey,  1  Ves.  Sen.  Ill;  388  and  n.  9 ;  Doe  d.  MusaeU  t.  Jtfur- 

Baldwin    v.    Karver,     Cowp.    309 ;  gan,  3  T.  B.  765. 

Walker  V.  Shore,  10  K.  E.  41  (15  Ves.  ||  Brice  v.  Smith,  Willes,  1  ;    />of  d. 

122) ;  Doed.  OiggY.  Bradley,  16  East,  Ellis  v.  Ellis,  9  East,  382  ;    Wof^  v. 

399.  Baron,  1  East,  259 ;    Teufty  ▼.  Agar. 

X   Viner  v.  Francis,    2   Br,  C.  C.  12  East,  253.  261;    AUham' ^  ca^e,  s 

658,  2  B.  B.  29  (2  Cox,  190) ;    Crooke  Co.  Bep.  154  b ;   Co.  Lit  21  a ;  Bam- 

V.   Brooking,    2   Vem.   106;  Doe  d.  field  y,  Popham,  1  P.  Wins.  67,  n. 

Stewart  v.  Sheffield,  13  East,  526.  %  Goodman  v.  Chodright,  2  Burr. 

§  Pure/oy  Y.Roger $,2 WmB.SaMad.  878. 
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failure  of  issue  of  J.  N. ;  for  the  contingency  is,  if  J.  N.  die 
without  issue,  which  means  a  general  failure  of  issue,  and  there 
are  no  words  importing  a  failure  at  the  time  of  J.  N.'s  death. t 
And  according  to  the  plaintiff's  construction,  the  children  of 
Jf.  D.  will  be  in  a  better  situation  by  the  death  of  J.  N.  in  the 
lifetime  of  the  ^testatrix,  than  if  he  had  died  after,  for  then  the 
remainder  would  have  been  destroyed.  As  to  the  next  point,  it 
was  denied  that  a  fee  passed  to  the  children  of  M.  D. ;  for  there 
were  no  words  of  inheritance,  nor  does  the  word  "  remainder  *' 
supply  the  want  of  those  words.  Upon  the  last  point  it  was 
said,  that  the  cases  of  Viner  v.  Francis,  and  Crooke  v.  Brooking, 
applied  only  to  a  bequest  of  personalty,  and  in  Doe  v.  Sheffield, 
the  class  pointed  out  by  the  testator  consisted  but  of  one  indi- 
vidual at  the  time  he  made  the  devise. 

At  the  conclusion  of  the  argument  Lord  Ellbnborouoh,  Ch.  J. 
observed,  that  the  case  had  been  very  ably  and  elaborately 
argued  upon  both  occasions ;  that  the  diflSculty  was  not  in  dis- 
covering the  intention  of  the  testatrix,  but  in  reconciling  that 
intention  with  the  technical  rules  of  law ;  of  which,  however, 
the  Court  would  consider. 

Cur,  adv.  vuU. 


Doe  dem. 

SCOTT 
BOACH. 


[•487] 


LoED  Ellenbobouoh,  Ch.  J.  on  this  day  delivered  the  judgment 
of  the  Court : 
This  was  an  ejectment  by  eight  of  the  children  of  Mary 
Bennett,  who  claimed  under  the  will  of  Jane  Bussell.  By  that 
will  Jane  Bussell  devised  as  follows  :  "  To  John  Newnham,  his 
heirs  and  assigns  for  ever,  provided  that  if  he  should  happen  to 
die  without  an  i  issue  of  his  body  begotten  on  the  body  of  his 
then  or  any  future  wife,  then  the  messuages,  &c.  I  have  afore 
given  to  him  and  his  heirs,  after  the  death  of  the  said  J.  Newnham 
and  his  wife  or  wives,  as  aforesaid,  shall  go  and  remain  to  all 
the  children  of  my  grand-daughter,  Mary  Dennett,  share  and 
share  alike,  and  to  hold  as  tenants  in  common,  and  not  as 
joint'tenants."     John  Newnham  died  before  the  ^testatrix,  so 


t  Pells  ▼.  Brown,  Cro.  J.  590 
Ooodriyht  V.  Searle,  2  Wils.  29 
Fifrth  Y.  Chapman,  1  P.  Wms.  663 


Porter  v.  Bradley,    1   E.  B.  675   (3 
T.  fi.  143). 
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Dob  dem.     that  the  devise  to  him  lapsed.    He  died  without  issue  of  his 
Scott 
V.  body,  but  he  left  a  widow,  who  survived  the  testatrix.    The 

KoACH.       ^idow  is  since  dead.    Mary  Dennett  had  ten  children  living  when 
the  testatrix  died,  three  of  whom  died  before  John  Newnham's 
widow,   and  shi  had  another  child  before  John  Newnham's 
widow  died.    The  ejectment  is  brought  on  the  several  demises 
of  these  eight  surviving  children,  and  the  questions  are,  whether 
they  are  entitled  to  recover  the  whole,  or  any,  and  what  parts 
of  the  estate  devised.    When  this  will  was  made,  the  devise  to 
John  Newnham  would  have  given  him  an  estate  tail,  and  the 
limitation  to  the  children  of  Mary  Dennett  would  have  operated 
by  way  of  contingent  remainder,  but  by  the  death  of  John 
Newnham  in  the  life  of  the  testatrix,  his  estate  lapsed.    Mary 
Dennett's  children  were  not  entitled  to  take  during  his  widow's 
life  ;  the  law  could  not  raise  an  estate  for  life  by  implication  in 
such  widow's  favour,  and  then  there  was  no  estate  of  freehold 
to  support  the  limitation  to  Mary  Dennett's  children.     Unless 
that  limitation,  therefore,  might,  by  the  lapse  of  John  Newnham's 
devise,  operate  by  way  of  executory  devise,  it  could  not  take 
effect,  and  it  was  accordingly  urged  on  behalf  of  the  lessors  cf 
the  plaintiff,  that  it  might  operate  by  way  of  executory  devise. 
Hupkins  and  Hopkins,  Gases  Temp.  Talbot,  44,  is  an  authority 
in  point,  that  the  lapse  of  a  devise  in  the  testator's  lifetime  may 
make  a  limitation  operate  by  way  of  executory  devise,  which, 
upon  the  face  of  the  will  itself,  and  but  for  that  lapse,  would 
have  operated  by  way  of  contingent  remainder.    The  case  of 
Hopkins  and  Hopkins  is  noticed  by  Lord  Ch.  J.  Willes  in  Doe 
v.  IJnderdown,  Willes,  297,  as,  *'  a  case  of  very  great  authority, 
and  considered  by  Lord   Talbot  thoroughly  and  well ;"  Lord 

[  ♦430  ]  Mansfield  *mentions  it,  apparently  with  approbation,  in  Doe 
V.  Fonnereau,  Doug.  509,  and  it  has  now  stood  so  long  as  a  rule 
of  property,  (see  Fearne,  8  ed.  231,  401,  419,  434,)  that  (though 
the  decision  might  have  been  unnecessary,  because  there  was  a 
sufficient  estate  in  the  trustees  to  support  the  limitations  as 
remainders,)  it  cannot  now  be  questioned.  Admitting,  however, 
the  authority  of  Hopkins  v.  Hopkins,  there  are  two  grounds 
upon  which  its  influence  upon  this  case  are  disputed ;  the  one, 
that  the  limitation  to  the  children  of  Mary  Dennett  is  too  remote 
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as  an  executory  devise,  because  it  is  not  to  take  effect  until  after     Doe  dem. 

Scott 
an  indefinite  failure  of  John  Newnham's  issue ;  and,  secondly,  9, 

that  if  it  be  allowed  as  an  executory  devise,  it  will  put  Mary       R«'^ch. 
Dennett's  children  in  a  better  situation  than  if  John  Newnham 
had  survived  the  testatrix,  and   then  died  before  his  widow; 
kcaase  in  that  case,  the  limitation  to  Mary  Dennett's  children 
would   have  been  a  contingent  remainder;    and    upon  John 
Newnham's  death  without  issue  before  his  widow,   the  only 
freehold  to  support  the  remainder  would  have  been  removed, 
and  the  remainder  would  consequently  have  failed.    Another 
objection  is,  that  if  the  limitation  operates  by  way  of  executory 
devise,  it  may  let  in  children  of  Mary  Dennett,  who,  if  it  were 
a  contingent  remainder,  would  have  been  excluded.    As  to  the 
first  objection,  that  this  is  too  remote,  it   seems  a  sufficient 
answer  to  say,  that  upon  the  original  limitations,  when  there  was 
an  estate  tail  to  John  Newnham,  the  limitation  to  Mary  Dennett's 
children  was  free  from  all  exception ;  and  when  it  was  converted 
into  an  executory  devise,  by  John  Newnham's  death,  there  was 
no  issue  of  John  Newnham ;  so  that  the  only  event  for  which 
llary  Dennett's  children  then  had  to  wait,  was,  not  a  failure  of 
John  ♦Newnham's  issue,  (for  that  failure  had  taken  place,)  but      [  *^9^  ] 
the  death   of  John  Newnham's  widow  only.      Upon  the  other 
questions,  it  is  material  to  advert  to  some  of  the  rules  for  the 
construction  of  wills.     One  rule,  as  stated  by  Willbs,  Ch.  J.  in 
Doe  V.  Underdown,  Willes,  296,  and  to  be  found  in  many  other 
cases,  is  this :  that  the  intent  of  the  testator  ought  always  to 
take  place,  where  it  is  not  contrary  to  the  rules  of  law.    And 
another  rule  laid  down  in  the  same  case  is,  that  the  intent  ought 
always  to  be  taken  as  things  stood  at  the  time  of  making  the 
will,  and  is  not  to  be  collected  from  subsequent  accidents  which 
the  testator  could  not  foresee.     In  Hodgson  v.  Ambrose,  Dougl. 
341,  BuLLEB,  J.  expresses  the  first  of  these  rules  in  nearly  the 
same  terms ;  but  he  adds,  what  is  very  material  to  this  case, 
that  the   question,  whether  the  intention   be  consistent  with 
the  rules  of  law  can  never  arise  till  it  is  settled  what  the  in- 
tention  was.      The    first    thing,    therefore,    for    consideration 
always  is,  what  was  the  testator's  intention  at  the  time  he  made 
his  will ;  and  then  the  law  carries  that  intention  into  effect  as 
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DoK  dem.     nearly  as  it  can,  according  to  certain  settled  technical  rales ;  in 
r.  some  cases  by  way  of  contingent  remainder,  in  some  by  way  of  ex- 

KoACH.  ecutory  devise,  and  in  others  by  other  modes.  The  manner,  how- 
ever, of  carrying  it  into  execution,  whether  by  way  of  remainder, 
or  executory  devise,  or  by  any  other  mode,  rarely  enters  into  the 
mind,  or  constitutes  any  part  of  the  intention  of  the  testator ; 
and  where  it  cannot  be  collected  from  the  will  that  that  was  the 
case,  the  difference  between  the  legal  effect  of  a  contingent 
remainder  and  that  of  an  executory  devise,  cannot  prevent  the 
Court  from  carrying  a  devise  into  effect  by  way  of  executory 
devise,  which,  but  for  a  change  of  circumstances  between  the 

[  •491  ]       ♦u:aking  of  the  will  and  the  testator's  death,  it  must  have 
treated  as  a  contingent  remainder.     It  may  be  very  true,  this 
may  have  the  effect  of  defeating  the  heir  at  law  in  cases  in 
which,  had  there  been  no  change  of  circumstances,  and  the 
limitation  had   continued   a   contingent  remainder,   he   would 
have  been  entitled,  or  of  letting  in  claimants  who,  but  for  the 
change,  would  have  been  excluded ;  but  in  either  case  the  heir 
at  law  would  be  let  in,  or  the  claimant  would  be  excluded,  in 
opposition  to  the  intention  of  the  testator,  by  some  technical 
rule  of  law ;  and  it  is  therefore  more  effectually  advancing  the 
testator's  intention  to  adopt  such  mode  for  carrying  the  intention 
into  effect,  as  at  the  testator's  deat'i  was  the  only  practicable 
mode,  and  the  loss  of  benefit  which  would  thereby  accrue  to 
persons  who  were  never  intended  to  be  benefited  at  all,  and  who 
would  only  be  benefited  by  the  pressure  of  some  rule  of  law  in 
cpponition  to  the  testat  u-'s  will,  ought  not  to  interfere  with,  or 
prevent  that  adoption.     Upon  this  will  it  is  quite  clear  what  was 
the  intent  of  the  testatrix  when  s'  e  made  her  will.    She  meant  to 
benefit  John  Newnham  and  his  issue  in  the  first  place,  and  in 
the  next  place,  Mary  Dennett's  children,  and  from  the  general 
words  she  has  used  without  confining  it  to  any  of  Mary  Dennett's 
children  in  particular,  she  evidently  meant  to  include  all  the 
children  Mary  Dennett  should  ever  have.     As  circumstances 
stood  when  the  will  was  made,  the  limitation  to  Mary  Dennett's 
children  must  have   been   construed  a  contingent  remainder, 
not  because  the  testatrix  meant  it  to  operate  in  that  particular 
mode,  that  is,  by  way  of  contingent  remainder,  nor  bocaose 
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her  intention  would    be    most    effectually  carried    into  effect     Doe  dem. 
by  treating  it  as   a    contingent    remainder,   but   *becaui?e    it        '"^cott 
is  a  rule  of  law,  that  no  limitation  shall  operate  by  way  of       Roach. 
executory  devise,  which,  at  the  time  of  the  testator's  death,  was       ^  *^^^  - 
capable  of  operating  by  way  of  contingent  remainder.    Where  a 
limitation  operates  by  way  of  contingent  remainder,  it  is  liable 
to  be  defeated  in  many  instances  by  the  failure  or  destruction 
o[  the  particular  estate,  which,  by  a  technical  rule  of  law,  must 
continue  in  esse  in  order  to  support  it,  and  then  persons  are  let 
in  in  opposition  to  the  testator's  intention  ;  whereas  a  limitation 
which  operates  by  way  of  executory  devise  can  never  be  defeated, 
and  therefore  that  mode  of  carrying  the  intent  into  effect  is  always 
most  in  unison  with  the  intent  of  the  testator.    As,  therefore, 
Hopkins  V.  Hopkins  is  an  authority  that  the  lapi-e  of  a  devise  in 
the  Ufe  of  the  testator  may  turn  into  an  executory  devise  what 
would  otherwise  have  operated  as  a  contingent  remainder,  as  the 
limitation  in  this  case  is  not  too  remote  for  an  executory  devise, 
and  as  it  will  further  the  intent  of  the  testatrix  so  to  consider 
it,  it  seems  to  us  that  the  operation  in  this  case,  by  May  of 
executory  devise,  ought  to  be  allowed.     The  next  question  If, 
what  estate  Mary  Dennett's  children  take,  whether  for  life  or 
mfee;  and  as  here  are  no  words  of  inheritance  of  perpetuity, 
nor  any  words  denoting  the  quantum  of  interest  in  the  property, 
but  the  devise  is  merely  that  these  messuages,  lands,  tenements, 
and  hereditaments  which  the  testatrix  had  given  to  John  Newn- 
ham  and  his  heirs,  should  go  and  remain  to  Mary  Dennett's 
children,  it  seems  to  us  that  they  can  only  take  life  estates. 
The  remaining  question  is,  whether  the  lessors  of  the  plaintiff 
are  entitled  each  to  one-eighth  of  this  property  or  only  to  one- 
eleventh,  in  other  words,  whether  the  shares  of  the  three  children 
*of  Mary  Dennett,  who  died  since  the  testatrix,  are  to  go  to  the       [  *^03  i 
heir  at  law,  or  to  increase  the  shares  of  Mary  Dennett's  children. 
Had  the  limitation  to  each  child  been  in  fee.  Doe  d.  Comberbach 
V.  Perryn,  8  T.  B.  484, t  Doe  d.  Tanner  v.  Dorvell,  5  T.  E.  518,  t 
and  Meredith  v.  Meredith,  10  East,  503,  are  authorities  that  each 
child's  share  would  have  vested  in  interest  on  the  death  of  the 
testatrix,  and  the  death  of  any  one  before  his  interest  vested  in 
t  1  E.  E.  757.  t  2  E.  B.  662. 
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Doe  dem.     poBsesBion  would  have  passed  nothing  to  the  survivors ;  and 
^^  as  there  are  no  words  to  confine  the  gift  to  such  children  of 

KoACH.  Mary  Dennett  as  should  survive  John  Newnham's  widow,  and 
each  child's  share  became  a  vested  interest  upon  the  death  of 
the  testatrix,  we  think  the  shares  of  those  who  died  passed  to 
the  heir  at  law,  and  that  the  survivors  are  only  entitled  to 
eight-elevenths. 


1816.       GEAHAM  AND   Others,  Assignees  of  LEIGH,  Banx- 
^^^''  EUPT,  V.  EUSSELL.t 

f  498  ]  (5  M.  &  S.  498—502  ;  S.  C.  2  Marsh.  561 ;  3  Price,  227.) 

An  underwriter,  in  an  action  by  the  assignees  of  a  bankrupt  assured, 
upon  a  loss  which  happened  after  the  bankruptcy,  may  set  off  a  sum 
due  to  him  for  premiums  on  the  balance  of  accounts  between  the 
bankrupt  and  himself. 

This  case  was  argued  in  this  Court  in  Trinity  Term,  1814,  by 
LittledcUe  for  the  plaintiffs  and  BamewaU  for  the  defendant,  and 
was  afterwards,  in  consequence  of  a  difficulty  arising  from  the 
decision  of  Glennie  v.  Edmunds  in  C.  B.,t  adjourned  into  the 
Exchequer  Chamber,  and  again  argued  by  the  same  gentlemen 
before  the  twelve  Judges  in  last  Easter  Term.  For  a  report  of 
this  argument,  in  which  a  reference  to  the  authorities  quoted  on 
the  former  argument  will  be  found,  see  2  Marsh.  561. 

Lord  Ellenrorouoh,  Ch.  J.,  on  this  day  delivered  the  judgment 
of  the  Court : 

This  was  a  question  on  which  some  difference  of  opinion  being 
supposed  to  be  entertained  between  this  Court  and  the  Court  of 
C.  B.,  the  case  was  argued  in  the  Exchequer  Chamber.  It  was 
an  action  on  a  policy  of  assurance  (81st  July,  1810)  subscribed 
by  the  defendant  for  200Z.,  at  a  premium  of  lOZ.  10s.  per  cent., 
with  a  stipulation  for  returns,  on  the  ship  Vedra,  on  a  voyage  at 
and  from  London  to  Rio  Janeiro,  with  or  without  letters  of 
marque,  and  back  to  the  United  Kingdom.    Loss  by  capture. 

t  This,  being  a  decision  of  the  by  s.  38  of  the  Bankruptcy  Act,  1883. 

Exchequer  Chamber,  is  an  impor-  — B.  C. 

tant  case  under  the  older  law,  which  t  See  4  Taunt.  775. 
appears  not  to  be  materially  altered 
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One  count  of  the  declaration  alleged  the  interest  to  be  in  John      Graham 
Leigh  to  the  time  of  his  bankruptcy,  and  to  be  in  his  assignees     russell. 
since  that  *time.     Another  count  alleged  the  interest  to  be  in      [  •499  ] 
John  Leigh.     There  were  counts  for  money  had  and  received  to 
the  use  of  John  Leigh  before  his  bankruptcy,  for  money  paid 
by  him  before  his  bankruptcy,  and  upon  an  account  stated  with 
him  before  his  bankruptcy,  and  also  for  money  had  and  received 
to  the  use  of  the  assignees  since  the  bankruptcy,  and  on  an 
account  stated  with  them   since  the    bankruptcy.     Flea,   the 
general  issue.    At  the  trial  before  me  at  the  sittings  after  Hilary 
Term,  1814,  a  verdict  was  found  for  the  plaintiflfs,  subject  to  the 
opinion  of  the  Court  on  the  following  case  :     The  plaintiffs  are 
assignees  of  John  Leigh,  (bankrupt)  under  a  commission  issued 
on  the  11th  of  August,  1811,  upon  an  act  of  bankruptcy  com- 
mitted on  the  9th  of  that  month.     John  Leigh  was  a  merchant 
and  owner  of  the  ship  Vedra^  and  he  was  also  an  insurance 
broker.     On  the  31st  of  July,  1810,  John  ]Jeigh  effected  the 
policy  in  question  at  Lloyd's  on  his  own  account,  and  which  was 
subscribed  by  the  defendant  at  10  guineas  per  cent.,  with  a 
stipulation  for  returns  not  material  to  the  present  case.     The 
policy  contained  the  usual  acknowledgment  by  the  defendant  of 
the  receipt  of  the  premium,  but  the  premium  was  not  in  fact  paid 
to  the  defendant,  but  was  carried  by  the  defendant  to  the  debit 
of  an  account  subsisting  between  him  and  Leigh,  in  respect  of 
other  policies  effected  by  Leigh,  partly  as  broker  and  partly  on 
his  own  account.     The  Vedra  sailed  in  prosecution  of  her  voyage 
in  September,  1810,  and  was  captured  on  her  homeward  voyage 
on  the  24th  of  November,  1811.    At  the  time  of  the  bankruptcy 
of  Leigh,  he  was  indebted  to  the  defendant  in  the  sum  of  128Z., 
which  was  made  up  of  the  premium  on  the  policy  in  question, 
and  of  the  premiums  on  other  policies  effected  by  Leigh,  partly 
as  *broker  and  partly  on  his  own  account,  and  Leigh  at  that       [  •600  ] 
time  had  credit  with  the  defendant  for  19/.  Ids.  lid.  for  returns 
of  premium  and  settlements  of  general  average,  leaving  a  balance 
of  108Z.  0«.  Id.  due  from  Leigh  to  the  defendant.     The  defendant 
refused  to  pay  the  loss  upon  the  policy  in  question,  contending 
that  he  had  a  right  to  set  off  the  108Z.  0«.  Id.,  or  that,  at  all 
events,  he  was  entitled  to  set  off  the  premium  (21/.)  on  the 
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Qbaham     policy  in  question.     The  question  for  the  opinion  of  the  Court  is, 
Russell,     whether  the  plaintiflFs  are  entitled  to  recover  the  whole  200Z.,  or 
whether  the  defendant  is  entitled  to  have  deducted  likewise  the 
sum  of  lOSl.  0.  Id.  or  21Z.,  and  the  verdict  is  to  be  entered 
accordingly.    After  the  argument  in  the  Exchequer  Chamber,  it 
occurred  to  the  Judges  that  this  question  very  much  depended 
on  the  construction  of  the  19th  Geo.  II.  c.  32,  t  which  had  not 
been  adverted  to  in  the  argument.    That  statute,  in  the  second 
section,  provides,  **that  the  assured  in  any  policy  made  upon  a 
good  and  valuable  consideration,  shall  be  admitted  to  claim,  and 
after  the  loss  or  contingency  shall  have  happened  (this  relates  to 
prospective  and  possible  loss)  to  prove  his  or  her  debt,  in  like 
manner  as  if  the  loss  had  happened  before  the  commission 
issued,  (this  is  a  case  of  a  poUcy  of  assurance  relating  to  the 
assured ;    I  omit,   therefore,  what  relates  to  the  obligors  on 
bottomree,  or  respondentia,)  and  shall  receive  a  proportionable 
dividend  in  like  manner,  and  the  bankrupt  shall  be  discharged 
from  the  debt  on  the  policy  in  like  manner  to  all  intents  and 
purposes,  as  if    such  loss  happened    before  the    commission 
issued."     This  statute  relates  to  the  case  of  a  bankrupt  under- 
writer, and  the  case  before  the  Court  is  that  of  a  bankrupt 
[  •501 J      assured.    But  the  Judges  are  of  opinion,  *that  as  the  set-off  is  to 
be  allowed  in  the  case  of  the  bankrupt  underwriter,  by  parity  of 
reason  there  ought  to  be  the  same  allowance  on  the  part  of  a 
bankrupt  assured.     The  question  must,  in  effect,  be  the  same  as 
if  the  underwriter  had  become  bankrupt,  the  assured    being 
indebted  to  him,  and  remaining  solvent ;  and,  therefore,  it  may 
be  considered  in  that  way.     If  a  loss  happen  prior  to  the  bank- 
ruptcy of  the  underwriter,  the  assured  is  clearly  entitled  to  prove 
it  under  the  commission,  and,  consequently,  to  bring    it  into 
account.    His  title  to  do  so  is  recognised  by  the  stat.  19  Geo.  II. 
c.  32,  s.  2,  which  is  founded  upon  it,  and  is  an  extension  of  it ; 
for,  by  that  statute,  although  the  loss  do  not  happen  till  after 
the  bankruptcy,  stUl  the  assured  is  enabled  to  make  his  claim 
immediately,  and  to  prove  under  the  conunission  when  the  loss 
shall  afterwards  happen,  and  to*  receive  a  rateable  dividend  with 
the  other  creditors.    This  shews  two  things,  first,    that   the 
t  Eep.  6  Geo.  IV.  c.  16,  s.  1. 
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amount  of  the  loss  is  to  be  settled,  and  allowed  under  a  commis-     Gba.ham 
Bion  of  bankrupt,  although  the  demand  sounds  in  damages ;  and,     bubsbll 
secondly,  that  the  perfect  and  entire  division  of  the  bankrupt's 
estate  must  wait  the  event  of  the  voyage ;  for  the  assured  cannot 
have  a  rateable  dividend,  unless  the  assignees  reserve  a  portion 
of  the  effects  to  answer  a  loss  in  making  a  distribution  (if  they 
do  make  one)  before  the  event  of  the  voyage  is  known.    If  the 
assured  be  indebted  to  the  bankrupt  underwriter,  shall  he  on 
that  account  be  deprived  of  the  right  which  he  would  otherwise 
have  to  enter  his  claim  and  prove  his  loss  ?    And,  if  he  is  not 
deprived  of  it,  he  must  either  have  a  right  to  reserve  in  his  own    - 
bands  bo  much  of  the  debt  owing  by  himself  as  will  cover  the 
loss,  if  it  shall  happen,  or  to  require  the  assignees,  upon  payment 
*to  them,  to  reserve  the  money,  or  a  portion  of  it,  for  him.     If      t-  *'^^^  3 
this  be  not  done,  the  time  of  the  happening  of  the  event,  and  not 
the  nature  of  the  contract  or  of  the  contingency,  will  give  the 
rule  of  decision ;  and  a  contract  which  would  have  furnished  an 
item  of  mutual  debt  on  his  part  upon  an  event  happening 
yesterday,  will  not  ever  furnish  an  item  of  mutual  credit  upon  an 
event  happening  to-day.    In  the  present  case,  the  assured  has 
become  bankrupt ;   the  underwriter,  who  is  the  defendant,  re- 
maining solvent,  and  having  an  admitted  claim  to  the  sum  of 
1081.  Os.  Id.,  proveable  against  the  estate  of  the  bankrupt.     The 
assignees  contend,  that  they  have  a  right  to  compel  the  defendant 
to  pay  them  the  whole  200Z.  due  upon  the  policy,  and  that  he 
moBt  prove  his  own  demand,  and  take  his  dividends  upon  it 
under  the   commission.    But,  as  in  taking  an  account  between 
parties,  the  question,  whether  any  particular  item  shall  be  intro- 
duced into  it,  must  depend  upon  the  nature  and  character  of  the 
item  itself  y  and  not  upon  the  side  of  the  account  at  which  it  is  to 
he  placed ;   and,  as  for  the  reasons  already  given,  and  from  the 
operatioii   of  the  stat.  19  Geo.  II.  c.  82,  the  demand  upon  this 
poZicj  wo  aid  have  constituted  an  item  of  mutual  account  if  the 
underwriter  had  become  bankrupt ;  we  think  it  must  also  do  so 
in  the  present  case,  where  the  assured  has  become  a  bankrupt ; 
and,    consequently,   the  defendant  is  entitled    to    deduct    the 
106/.  Os.  Id,  due  to  him,  and  the  verdict  should  be  entered  only 
for  the  balance,  viz.  for  91Z.  19«.  lid. 

B.B. ^VOli.  XVn-  B   E 
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1816.  THE  DUKE  DE  MONTELLANO  v.   CHRISTIN. 

Nov.  25  ' 
_  (5M.  &S.  603.) 

[  603  ]  The  Court  will  not  compel  a  foreign  ambafisador  to  give  security  ior 

costs. 

The  plaintifiF,  who  was  the  ambassador  from  the  Court  of 
Spain,  brought  assumpsit  against  the  defendant  for  money  had 
and  received,  to  which  the  defendant  appeared,  and  was  served 
with  a  declaration  de  bene  esse.  And  now  it  was  moved  by 
Scarlett^  for  the  defendant,  that  the  plaintiff  might  give  security 
for  costs,  upon  an  affidavit  that  the  plaintiff  had  been  applied 
to  for  this  purpose,  and  had  given  no  answer  thereto.  And  it 
was  said,  in  support  of  the  motion,  that  the-  plaintiff,  being  a 
privileged  person  by  Act  of  Parliament,  t  it  was  the  same  as  if 
he  were  beyond  sea,  or  out  of  the  jurisdiction  of  the  Court,  there 
being  no  remedy  against  him  to  recover  the  costs ;  and  Gooiv:'\n 
V.  Archer  X  was  cited. 

But,  per  Lord  Ellbnborough,  Ch.  J. : 

The  case  in  Peere  Williams  was  that  of  a  servant  to  an 
ambassador,  and  no  precedent  has  been  mentioned  of  a  like 
proceeding  in  the  case  of  an  ambassador.  The  affidavit  does 
not  state  that  there  is  any  intention  on  the  part  of  the  plaintiS 
to  leave  the  country ;  and,  considering  that  an  ambassador  is 
the  immediate  representative  of  the  crowned  head,  whose  servant 
he  is,  it  would  hardly  be  respectful,  in  the  first  instance,  to  exact 
such  a  security,  unless  there  were  pregnant  reasons  for  believing 
it  to  be  necessary. 

Per  CuRUM  :  Rule  refused. 

t  7  Ann.  c.  12.  t  2  P.  Wms.  462 ;  1  Eq.  Ca.  Abr.  350,  pL  4. 
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SHAKMAN   V.  BELL  and  ANOTHBE.t  isie. 

(5  M.&S.  504-507.)  ^^^^• 

An  award  made  by  a  barrister,  to  whom  all  matters  in  difference  are        [  504  ] 
referred  by  an  order  of  Nisi  Prius,  is  final  between  tbe  parties,  unless 
for  some  objection,  apparent  on  tbe  face  of  tbe  award,  or  something 
amounting  to  misconduct  be  imputable  to  tbe  arbitrator. 

Ik  this  action,  which  was  against  the  sheriff  for  a  false  return 
to  a  writ  of  fi.  fa.  against  the  goods  of  one  Hill,  there  was  a 
rerdict  for  the  plaintiff,  damages  200Z.,  subject  to  the  award  of  a 
gentleman  at  the  Bar,  to  whom  all  matters  in  difference  between 
tie  parties  were  referred  by  an  order  of  Nisi  Prius,  Hill  being  a 
party  to  the  reference.  The  arbitrator  made  his  award,  by  which 
he  directed  that  the  verdict  should  be  entered  for  the  plaintiff 
lor  90/.  over  and  above  the  costs  of  the  cause. 

A  rule  nisi  having  been  obtained  for  setting  aside  this  award, 

on  the  ground  that  the  arbitrator  had  mistaken  the  law,  in  this, 

that  whereas  it  appeared  by  the  evidence  before  him  that  the 

warrant  of  attorney,  upon  which  judgment  was  entered  and  the 

f^-fa,  issued  against  Hill,  was  given  collusively  by  Hill,  and 

without  any  consideration  from  the  plaintiff,  nevertheless  the 

arbitrator  was  of  opinion  that  he  was  concluded  by  the  judgment. 

And  the  affidavit  in  support  of  the  rule  stated,  that,  after  the 

arbitrator  had  heard  the  evidence,  he  expressed  a  doubt  upon 

the  law,  and  proposed  that  the  case  should  be  argued  before  him 

by  counsel,  and  that  he  was  accordingly  attended  by  counsel, 

when  he  stated  to  them  that  they  were  to  take  the  case  as  it  then 

stood,  that  no  consideration  had  passed  from  the  plaintiff  to  Hill 

loT  the  said  judgment,   and  the  case  was  accordingly  argued 

before  him  upon  that  objection,  among  others. 

The  Attorney-General  and  Scarlett,  who  shewed  cause,  ob-       [  605  ] 
jected  that,  as  nothing  appeared  on  the  face  of  the  award  to  raise 
the  question,  it  was  not  competent  to  one  of  the  parties  to  open 
the  award  upon  a  surmise  of  error  in  point  of  law.    And  they 
insisted,  that  where  a  matter  is  referred  generally  to  a  barrister, 

t  The  Arbitration  Act,  1889,  does      affecting  the  principle  of  this  case. — 
Dot    appesT     to    contain   anything     F.  P. 

E  B  2 
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Shabhak     his  award  is  final,  unless  it  can  be  shewn  to  be  so  notorioaslj 
Bell.        against  justice  and  his  duty  as  an  arbitrator,  that  misconduct 
must  be  inferred  on  his  part ;  for  which  they  cited  Chace  t. 
WestmoreA 

Topping,  Qumeyy  and  Espinasse,  contray  admitted  that  there 
was  nothing  of  misconduct  imputable  to  the  arbitrator,  and  that 
the  only  ground  upon  which  they  could  support  the  rule,  was 
the  arbitrator's  mistake  in  point  of  law  in  treating  the  judgment 
as  conclusive  evidence  of  the  debt.  But  they  contended,  that  it 
was  not  necessary  that  the  arbitrator's  reasons  for  making  hia 
award  should  appear  upon  the  face  of  it,  in  order  to  enable  the 
Court  to  examine  them.     And  they  relied  on  Kent  v.  Elstob.l 

LoBD  Ellenbobouoh,  Ch.  J. : 

The  rule  laid  down  in  Chace  v.  Westmore  perfectly  coincides 
with  my  opinion.    Where  the  merits  both  in  law  and  fact  are 
referred  to  an  arbitrator  of  competent  knowledge,  as  we  must 
presume  a  gentleman  at  the  Bar  to  be,  and  there  is  not  any 
question  reserved  by  him,  the  Court  will  not  open  the  award, 
unless  something  can  be  alleged  amounting  to  a  perverse  mis- 
construction of  the  law,  or  misconduct  on  the  part  of  the  arbi- 
[  •506  ]      trator.     This  rule  has,  I  believe,  *been  hitherto  considered  as 
guiding  the  practice  of  the  Court,  and  I  should  feel  unwilling  to 
open  a  discussion  upon  it,  as  if  we  doubted  its  propriety.     The 
very  object  of  selecting  a  practitioner  at  the  Bar  as  an  arbitrator 
is,  that  he  carries  with  him  a  supposed  competency  and  probity ; 
from  which   a  confidence  arises  that  he  will  come   to   a  just 
decision  both  on  the  law  and  the  fact ;  and  the  Court  will  abide 
in  this  confidence,  unless  the  contrary  appears  on  the  face  of  the 
award,  or  it  is  shewn  by  matter  dehors  that  he  has  decided  per- 
versely wrong.     I  remember  that  in  Lord  Kbnyon'b  time  this 
was  considered  to  be  the  advantage  of  submitting  to  a  reference 
to  a  gentleman  at  the  Bar.     The  rule  was  acted  upon  £n  Chace  v. 
Westmore,  and  is  quite  consistent  with  the  decision  in  J^ent  v. 
Elstob ;  or  I  should  rather  say  that  that  decision  is  a  confirma- 
tion of  the  rule.    The  application  to  set  aside  the  award  in  that 

t  13  East,  357.  t  6  B.  B.  520  (3  East,  18), 
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case  was  entertained  on  the  ground  that  a  contemporaneous     Shabman 
paper,  containing  the  arbitrator's  reasons  for  making  the  award,        bbll. 
was  part  of  the  award ;  as  to  which  it  was  observed  by  Lb  Blanc, 
J.,t  "The  paper  in  question  was  delivered,  together  with  the 
award,  bj  the  arbitrator,  as  containing  his  reasons  for  coming 
to  the  conclusion,  which  he  did ;  we  must,  therefore,  take  them 
to  be  such,  as  much  as  if  they  were  inserted  in  the  award  itself." 
Here,  it  appears,  a  doubt  occurred  to  the  mind  of  the  arbitrator, 
which,  by  his  desire,  was  argued  before  him ;  and  this,  as  it 
seems  to  me,  so  far  from  affording  a  ground  for  setting  this 
award  aside,  is  a  reason  for  holding  it  conclusive ;  because  it 
shews  that  the  arbitrator,  after  having  all  the  information  which 
*he  could  derive  from  the  assistance  of  counsel  upon  the  doubt      [  •so?  ] 
which  presented  itself  to  his  mind,  came  to  his  judgment  ad- 
visedly; and  it  is  not  pretended  that  there  is  anything  like 
loisconduct  imputable  to  him.    If  the  arbitrator  had  raised  the 
question  upon  the  face  of  the  award,  the  Court  must  have  taken 
notice  of  it ;  the  arbitrator  not  having  done  this,  I  presume  the 
doabt  which  he  at  first  entertained  was  removed,  and  I  think  we 
should  be  departing  from  the  practice  of  the  Court  if  we  were 
now  to  discuss  it. 

Bjliley,  J. : 

I  am  of  the  same  opinion.  I  have  always  considered  it  as  a 
rule,  that  where  a  matter  is  referred  to  a  gentleman  at  the  Bar, 
his  award  is  conclusive,  unless  some  question  be  raised  on  the 
^  of  the  award,  or  upon  some  collateral  instrument  which  is 
to  be  considered  as  a  part  of  it,  as  in  Kent  v.  Elstob ;  and  I  think 
i^  would  be  extremely  inconvenient  if  it  were  otherwise. 

HOLBOTB,  J. : 

The  same  point  has,  I  believe,  been  decided  in  the  Court  of 
Chancery.  J 

Par  CuRiAJi :  Rvie  discharged. 

f  6  B.  B.  623  (3  Bast,  21).  t  See  Toung  v.  Walter,  7  B.  B.  224 

(9  Vee.  364). 
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1816.  T2J,  ^jj^Q  ^    rpgjj  JUSTICES  OF  ESSEX.t 

Jfov.  27. 
(5  M.  &  S.  613—618.) 

[  613  I  Where  corporation  justices  consist  of  a  greater  number  than  four,  an 

appeal  lies  to  them  at  Sessions  against  a  poor  rate,  although  there  be 
less  than  four  who  are  devoid  of  interest  in  the  question  4 

Upon  a  role  nisi  for  a  mandamus  to  the  Justices  of  Essex,  to 
receive  an  appeal  against  a  poor's-rate  for  the  parish  of  Sa£Eron 
Walden,  which  the  Justices  had  refused  to  receive  at  their  last 
Midsummer  Quarter  Sessions,  on  the  ground  that  it  ought  to 
have  been  made  to  the  Justices  of  the  town  Sessions,  the  case 
was  thus :  The  limits  of  the  town  and  parish  of  Saffron  Walden 
are  co-extensive.    The  town  of  SaflEron  Walden  is  a  town  cor- 
porate, and  by  the  charter  (dated  the  26th  December,  6  Will.  & 
Mary),  the  mayor,  during  his  mayoralty,  and  for  one  whole  year 
next  ensuing,  the  recorder  and  the  deputy  recorder  for  the  time 
being,  and  the  two  senior  aldermen  for  the  time  being  (making 
together  six),  are  constituted  Justices  within  the  town  and  pre- 
cincts thereof.     The  corporation  of  Saffron  Walden  have  regularly 
held  a  Court  of  Quarter  Sessions  from  the  date  of  their  charter. 
The  mayor  is  elected  from  among  the  aldermen,  and  the  aldermen 
from  the  inhabitants  of  the  town,  and,  except  in  the  instance  of 
the  recorder  and  deputy  recorder,  the  Justices  composing  the 
Court  of  Quarter  Sessions  must  be  resident  in  the  parish  of 
Saffron  Walden.     The  mayor,  in  case  of  sickness  or  absence  from 
the  town,  may  appoint  a  deputy  from  among  the  aldermen.    The 
appellants  gave  regular  notice  to  the  parish  officers  of  their 
intention  to  appeal,  and  also  (among  others)  to  the  mayor  and 
recorder,  as  being  two  of  the  persons  in  respect  of  whom  they 
[  •514  ]       were  overrated  ;  *and  the  other  town  Justices,  except  the  deputy 
recorder,  were  also  rated  in  the  said  assessment. 

Adams,  who  shewed  cause,  relied  on  stat.  48  Eliz.  c.  2,  s.  8, 

t .  Followed  in  E,  v.  Bdhighrohe,  and  1  (>eo.  IV.  c.  36,  still  apply  to 

'93,  2  Q.  B.  347,  6  B.  636,  62  L.  J.  any  corporations  or  franchises  not 

M.   C.  180;   Ex  parte   Overseers   of  within  the  Municipal    Corporations 

Workington,  '94,  1  Q.  B.  416,   419,  Act,    1882.      ArdiboWs    Poor    Lav 

9  B.  Feb.  197,  200.  (Glen),  14th  ed.  p.  960— R.  c. 

t  The  Acts  17  Geo.  IL  o.  38,  s.  6, 
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as  giving  authority  to  the  town  Justices  over  this  appeal,  which    Thb  Kiho 
authority,  he  said,  was  not  abridged,  either  by  stat.  16  Geo.  II.  justiobb  of 
c.  18,  8.  3,  which  relates  only  to  county  Justices,  or  by  17  Geo.       Bbbex. 
II.  c.  88, 8.  5,  which  only  attaches  where  the  number  of  corpora- 
tion Justices  is  less  than  four. 

Gumey,  contra,  argued  that  17  Geo.  II.  c.  38,  s.  6,  which 
gives  an  appeal  to  the  County  Sessions  where  there  are  not  four 
Jastices  in  the  corporation,  must  be  construed  as  meaning  four 
who  have  no  interest ;  for  otherwise  it  would  be  leaving  to  the 
parties  themselves  to  determine  their  own  cause,  which  would  be 
contrary  to  first  principles.  And,  therefore,  per  Holt,  Ch.  J., 
the  mayor  of  Hereford  was  laid  by  the  heels,  for  sitting  in  judg- 
ment in  a  cause  where  he  himself  was  lessor  of  the  plaintiff  in 
ejectment,  though  he  by  the  charter  was  sole  Judge  of  the  Court,  t 
So,  where  a  justice  joined  in  an  order  of  removal  from  his  own 
parish,  the  order  was  quashed,  for  this  was  a  judicial  act,  and 
the  party  interested  was  tacitly  excepted.  J  And  so,  also,  an 
order  of  S^^ssions  was  quashed,  because  it  concerned  one  of  the 
jastices  named  in  the  sty  e  of  the  Court.  § 

The  CouBT,  thinking  the  case  to  be  of  general  importance, 

desired  time  to  look  into  the  Acts. 

Cur.  adv.  vult. 

Lord  Ellbnborough,  Ch.  J.,  now  delivered  the  judgment  of  the       [  616  ] 
Court: 
In  the  case  respecting  the  Justices  of  the  borough  of  Safi&ron 
WaJden,  which  was  depending  yesterday,  the  Court  took  time  to 
look  into  the  several  Acts  of  Parliament,  and  cases  referred  to. 
Of  the  six  corporation  justices,  consisting  of  the  recorder,  deputy- 
recorder,  two  senior  aldermen,  and  two  other  persons,  it  was 
contended,  that  the  last  four  were  disqualified  by  law  from 
sitting  upon  any  appeal  in  any  matter  respecting  the  poor  laws, 
as  being,  in  respect  of  their  inhabitancy  and  liability  to  be  rated 
within    the  borough,  on  that  account,  incompetent,  and  that 
these  being  judicial  acts,  as  persons  interested,  they  were,  in  the 

t  Salk.  3d6.  Str.  1173. 

t  Great  Charte  and  Kennington,  §  Foxham  Tything,  Salk.  607. 
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Tbb  Knca    language  of  one  of  the  cases  cited,  tacitly  excepted.     And  the 
Justices  of  case  of  the  parishes  of  Great  Gharte  and  Eennington,  2  Str. 
Kbbbx.       1173^  g^jj^  Qf  Foxham  Tything,  in  Com.  Wilts,  2  Salk.  607,  we 
relied  on  to  this  effect ;   but,  upon  looking  into  the  statutes, 
43  Eliz.  c.  2, 16  Geo.  II.  c.  18,  and  17  Geo.  II.  c.  88,  we  are  of 
opinion  that  the  justices  of  the  borough  of  Saffron  Walden  are 
not  disqualified  from  sitting  as  a  court  of  appeal  under  the  poor 
laws,  on  the  ground  of  their  being  rated  or  chargeable  with  the 
rates  of  the  place  within  which  their  jurisdiction  is  to  be  exer- 
cised.    By  the  48  Eliz.  c.  2,  s.  8,  as  head  officers  of  the  town 
corporate,   they  being  justices  of  the  peace,   have  the  same 
authority  within  the  limits  and  precincts  of  their  jurisdiction,  as 
is  limited,  prescribed,  and  appointed  by  that  Act  to  justices  of 
the  peace  of  the  county,  "and  no  other  justices  of  the  peace  are 
to  enter  or  meddle  there."     Being  invested  with  the  like  juris- 
diction, both  original  and  appellate,  on  the  subject  of  the  poor 
laws,  with  justices  of  the  county,  and  with  the  sort  of  ne  intra- 
[  •SIC  ]      mittant  *provision  in  their  favour  as  to  its  exercise,  which  I  have 
last  stated,  there  occurred  in  Michaelmas  Term,  16  Geo.  11.  the 
case  in  2  Str.  1178,  in  which  it  was  held  that  a  Justice  could 
not  join  in  removing  a  pauper  from   his  own   parish.     This 
decision,  in  its  letter,  if  it  should  continue  to  be  acted  upon  as 
a  general  rule  of  law,  would  have  wholly  disabled  the  Justices 
of  a  great  many  towns  corporate  from  acting  in  the  execution  of 
the  poor  laws,  both  in  an  original  and  in  an  appellate  character, 
as  Justices  in  respect  to  the  same ;  and  it  is  fair  to  presume, 
from  the  very  nearly  contemporary  date  of  the  stat.  16  Geo.  II. 
c.  18,  with  this  decision,  that  this  Act  was  introduced  to  obviate 
this  inconvenience ;  for  reciting,  "  that  doubts  had  arisen,  whether, 
according  to  the  laws  and  statutes  then  in  force,  his  Majesty's 
Justices  of  the  Peace  might  lawfully  act  in  any  case  relating  to 
the  parishes  and  places  to  the  rates  and  taxes  of  which  such 
Justices  respectively  are  rated  or  chargeable,"  it  enacts,  "  That 
it  shall  and  may  be  lawful  to  and  for  all  and  every  Justice  or 
Justices  of  the  Peace  for  any  county,  riding,  city,  liberty,  fran- 
chise, borough,  or  town  corporate,  within  their  respective  juris- 
dictions, to  make,  do,  and  execute,  all  and  every  act  or  acts, 
matter  or  matters,  thing  or  things,  appertaining  to  their  office 
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as  Justice  or  Justices  of  the  Peace,  so  far  as  the  same  relates  to    Thb  Kino 
the  laws  for  the  relief,  maintenance,  and  settlement  of  poor  jggTicBB  of 
persons,  or  to  any  other  laws  concerning  parochial  taxes,  levies,       ®««^ 
or  rates,  notwithstanding  any  sach  Justice  or  Justices  of  the 
Peace  is  or  are  rated  to  or  chargeable  with  the  taxes,  levies,  or 
rates  within  any  such  parish,  township,  or  place  affected  by  any 
such  act  or  acts  of  such  Justice  or  Justices  as  aforesaid."    How- 
ever, inasmuch  as,  from  the  greatness  of  *the  number  of  Justices      [  •fii^  j 
of  the  Peace  for  counties,  the  attendance  of  any  particular  Justice 
could  be  spared  upon  appeals,  it  provides  that  **  that  Act,  or  any 
thing  therein  contained,  should  not  authorize  or  empower  any 
Justice  or  Justices  of  the  Peace  for  any  county  or  riding  at  large, 
to  act  in  the  determination  of  any  appeal  to  the  Quarter  Sessions 
for  any  such  county  or  riding,  from  any  order,  matter,  or  thing 
relating  to  any  such  parish,   township,  or  place  where  such 
Justice  or  Justices  of  the  Peace  is  or  are  so  charged,  taxed,  or 
chargeable   as  aforesaid;  any  thing  therein  contained  to  the 
contrary  notwithstanding."     Here,  it  will   be  observed,  that 
"  Justices  of  the  Peace  for  cities,  liberties,  franchises,  boroughs, 
or  towns  corporate,"  who  are  all  included  by  name  in  the 
enabling  clause  of  this  statute,  are  not  included  in  this  pro- 
hibitory provision  in  the  case  of  appeals,  which  prohibition  is 
confined  expressly  to  Justices  of  the  Peace  for   counties  and 
ridings  at  large  only.    The  stat.  17  Geo.  II.  c.  88,  s.  6,  probably 
adverting  to  and  meaning  to  obviate  the  danger  of  admitting 
Justices,  under  any  bias  or  interest  in  the  subject-matter  of  the 
appeal,  to  sit  upon  such  appeals,  where,  from  the  smallness  of 
the  number  of  the  attending  Justices,  such  bias  or  interest  shall 
be  likely  to  operate  with  prejudicial  effect  upon  the  administra- 
tion of  justice,  provides,  ''  That  in  all  corporations  and  fran- 
chises, which  have  not  four  Justices  of  the  Peace,  it  shall  and 
may  be  lawful  for  any  person  or  persons,  in  any  of  the  cases 
aforesaid,  where  an  appeal  is  given  by  this  Act,  to  appeal,  if  he 
or  they  shall  think  fit,  to  the  next  General  or  Quarter  Sessions 
ot  the  peace  for  the  county,  riding,  or  division  wherein  such 
corporation  or  franchise  is  situate : "  where  the  corporation 
Justices  consisted  of  a  ^larger  number  of  persons  than  four,       [*518] 
thinking  it  probably  unnecessary  to  interfere  with  the  exclusive 
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Thb  Kino    jurisdiction  on  this  subject,  which  they  derive  under  the  43  Eliz. 

Justices  op  c.  2,  s.  8,  which  has  ahready  been  observed  upon^  We  are, 
**'  therefore,  upon  a  view  of  the  provisions  of  the  several  statutes 
referred  to  on  this  subject,  and  adverting  to  their  policy  and 
object,  of  opinion  that  the  Legislature  meant,  in  the  case  of 
boroagh  Justices  (where  the  whole  number  of  them  was  four  or 
more),  as  in  the  present  case,  to  leave  their  jurisdiction  under 
48  EUz.  entire,  not  curtailed  or  abridged,  from  suspicions  of 
possible  abuse  ;  a  liberal  confidence  on  the  part  of  the  Legisla- 
ture, which  ought  to  be  repaid  by  the  most  perfect  impartiality 
and  justice  on  the  part  of  those  to  whom  such  a  jurisdiction  is, 
under  such  circumstances,  entrusted. 

Rvle  diacJw/rged, 
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G.  P.   TRINITY    TERM. 


MASON    V.   COEDEE.  isie. 

(7  Taunt.  9^13 ;  S.  C.  2  Marsh.  332.)  June20. 

It  is  incuinbent  on  the  vendor  of  a  lesise  which  contains  a  restriction  [  9  ] 

against  alienation,  to  prove  that  he  has  obtained  the  lessor's  consent  to 
the  assignment. 

Under  a  contract  for  the  purchase  of  the  residue  of  an  old  term,  a 
purchaser  is  not  bound  to  accept  a  similar  new  lease ;  for  the  former 
dxS&rs  in  value  from  the  latter,  the  residue  of  an  old  term  being  in 
certain  respects  more  advantageotCb. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages 
from  the  defendant  for  the  non-performance  of  an  agreement 
made  on  8th  April,  after  inspection  by  the  defendant  of  a  lease, 
to  purchase  the  residue  of  the  term  therein  granted,  of  a  farm  ; 
and  it  was  stipulated  that  the  plaintiff  would  assign  to  the 
defendant  or  his  nominee,  the  residue  of  that  term,  *and  that       [  •lo  ] 
the  defendant  should  on  the  28th  April  pay  180f.  for  manure, 
and  on  29th  September  pay  for  growing  grass,  clover,  and  tares, 
at  51  per  acre,  and  that  the  growing  wheat  and  beans  should  be 
then  valued,  and  paid  for  on  25th  December :  the  defendant  was 
to  have  immediate  possession.    He  paid  lOOZ.  on  account,  upon 
an  understanding  that  the  landlord  would  assent  to  any  thing 
that  was  reasonable,  and  was  let  into  possession,  and  received  the 
custody  of  the  lease,  which  he  submitted  for  examination  to  his 
solicitor:  he  afterwards  objected  that  it  contained  a  covenant 
not  to  assign  without  the  lessor's  permission  in  writing,  and  to 
certain  other  obnoxious  covenants.     The  parties  treated  with  the 
lessor  for  a  new  lease  to  the  defendant,  which  should  not  contain 
similar  covenants,  in  lieu  of  the  present  lease ;  but  as  the  lessor 
would  grant  only  a  lease  containing  all  the  same  covenants,  the 
defendant  would  not  accept  it.    The  lessor  had  declared  that  he 
was  willing  to  accept  any  respectable  tenant.    The  plaintiff  had 
written  to  the  defendant  tendering  an  assignment,  but  no  evi- 
dence was  reported  of  the  tender  of  any  written  licence  for  it 
from  the  lessor.    The  defendant  occupied  the  land  until  after 
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Masok  the  harvest,  when  he  quitted  the  farm ;  the  declaration  averred 
CoBDEB.  that  the  plaintiff  had  always  been  ready,  and  offered  to  assign, 
but  that  the  defendant  had  refused  to  nominate  an  assignee,  or 
accept  an  assignment,  or  pay  the  residue  of  the  price.  Abbott,  J., 
before  whom  the  cause  was  tried  at  the  Chelmsford  Spring 
Assizes,  1816,  thought  that  the  defendant  had  by  his  conduct 
waived  his  objections  to  the  obnoxious  covenants,  and  that  if  the 
jury  thought  the  lessor  would  have  granted  a  new  lease,  or  con- 
sented to  an  assignment  of  the  old  one,  the  defendant  was  bound 
to  take  it.    The  jury  found  a  verdict  for  the  plaintiff. 

[  11  ]  Copley,  Serjt.  in  Easter  Term  moved  for  a  rule  nisi  to  set 

aside  the  verdict,  and  have  a  new  trial,  upon  the  ground  that  the 
objection  to  the  covenant  not  to  assign  went  to  the  very  root  of 
the  title,  and  therefore  could  not  have  been  waived  by  the 
defendant's  possession ;  but  he  admitted  that  the  attention  of 
the  learned  Judge  had  not  been  distinctly  called  to  this  view  of 
the  case :  he  also  moved  in  arrest  of  judgment,  that  the  plaintifi 
had  not  shewn  on  his  count  that  he  was  able  to  assign  the  lease, 
or  to  make  a  good  title  to  it.  He  cited  Phillips  v.  Fielding, \ 
Lmxton  v.  Rohinson^X  Duke  of  St.  AJJbmVs  v.  Shorey^  Martin  v. 
Smith,\\ 

Best,  Serjt.  now  shewed  cause  against  this  rule : 

He  contended  that  a  similar  lease,  to  be  newly  granted  by  the 
lessor,  was  not  the  thing  contracted  for,  but  an  assignment  of 
that  lease,  which  the  defendant  had  inspected  before  his  pur- 
chase, and  therefore  could  not  object  to  any  of  the  covenants  it 
contained.  He  intimated  that  if  the  lessor  had  given  his  con- 
sent to  the  assignment  in  conditional  or  restrictive  terms,  he 
might,  notwithstanding  the  doctrine  of  Dumpor's  case,ir  have 
restrained  the  defendant  from  subsequently  assigning  vdthout 
consent,  and  the  practice  of  lessors  was  such.+t  It  was  no  part 
of  the  bargain  that  the  defendant  should  have  liberty  to  le- 

t  2  H.  Bl.  123.  +t  GiBBS,  Ch.  J,  intimated  that 

X  2  Doug.  620.  there  would  be  great  diflBculty  in 

§  1  H.  Bl.  270.  effectuating  such  a  restriction,  for 

II  6  East,  556.  that  the  doctrine  in  Dumpor's  case  i^ 

%  4  Co.  Hep.  119.  that  the  coodition  is  indivisible. 
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assign ;  and  an  assignment  which  would  leave  the  defendant  at       Mason 
liberty  to  assign  over,  would  not  be  the  same  lease  contracted      gordbb. 
for.    He  admitted  that,  according  to  Lloyd  v.  Cri»p,\  it  was 
incombent  on  the  plaintiff  to  obtain  the  lessor's  consent  to  the 
assignment,  but  said,  that  at  the  trial  there  was  ^abundant       [  *^^  3 
evidence,  though  it  did  not  appear   on  the  report,  that  the 
plaintiff  had  obtained  the  lessor's  fullest  consent  to  the  assign- 
ment.   He  insisted,  however,  that  it  was  unnecessary  for  the 
plaintiff  either  to  aver  or  to  prove  either  possession  or  title ;  for 
masmuch  as  days  certain  were  fixed  for  payment  of  the  several 
instalments,  it  was  no  condition  precedent  to  the  payment  of  the 
money,  that  the  lessor's  consent  should  be  obtained,  or  the 
assignment  first  executed  or  tendered,  seem  where  the  money 
was  agreed  to  be  paid  upon  having  a  title  and  assignment,  for 
which   he   cited  Pordage  v.   Cole, I  and  Smith  v.  Woodhouse.^ 
Upon  the  construction  of  this  agreement,  there  was  as  much 
groond  to  say  that  the  assignment  was  intended  to  precede  the 
first  instalment,  as  any  of  the  rest ;  but  it  was  clear,  by  the 
term  that  possession  was  to  be  instantly  given,  while  the  first 
instalment  did  not  become  due  till  28th  April,  that  the  assign- 
ment was  not  to  precede  the  first  instalment,  and  therefore  was 
not  a  condition  precedent  to  any  of  the  payments. 

Copley 9  who  would  have  supported  his  rule,  was  stopped  by 
the  Court. 

Per  Curiam  : 

There  is  a  wide  difference,  according  to  Dumpor's  case, 
between  the  purchase  of  the  residue  of  a  term  under  a  lease 
which  contains  a  condition  against  alienation  without  licence, 
accompanied  with  a  Ucence  for  the  assignment,  and  a  new  lease 
for  the  like  term,  containing  a  similar  condition  :  for  according 
to  that  case,  the  condition  not  to  alienate  is,  by  the  licence,  gone 
for  ever  ;  and  therefore  this  defendant  might  well  refuse  to 
accept,  in  lieu  of  the  residue  of  the  old  term,  a  new  lease  subject 

t  14  R-  B.  744  (6  Taunt.  249).  §  2  Bos.  &  P.  N.  B.  233. 

X  1  WmB.  8aund.  319,  e. 
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[•13] 


Mason       to  such  a  condition  as  the  lessor  insisted  on ;  an  assignee,  too, 
Co&DEB.      has  a  right  to  get  rid  of  his  responsibility  *by  assigning  over, 
and  therefore  the  value  of  the  residue  of  the  term  differs  in  that 
quality  also  from  a  new  lease.     The  grievance  of  which  the 
plaintiff  complains  by  his  declaration,  is  the  defendant's  failure 
to  accept  an  assignment  of  the  term ;  it  is  incumbent  on  the 
plaintiff  to  shew  that  he  had  done  all  which  was  requisite  on  his 
part,  namely,  as  was  held  in  Lloyd  v.  Crisps  that  he  had  obtained 
the  lessor's  consent  in  writing  to  the  assignment,  which  is  not 
distinctly  proved,  though  the  agreement  is  sufficiently  stated  in 
the  declaration.     The  plaintiff  would  escape  the  necessity  of 
resting  on  the  points  on  which  his  case  has  been  argued,  if  there 
were  before  the  Court  distinct  evidence  of  the  lessor's  specific 
consent  to  the  assignment  contracted  for :   it  has  been  faiily 
argued  for  the  plaintiff,  and  it  does  appear  manifest  from  the 
circumstances,  that  like  as  in  Judges'  reports  of  a  trial  many 
things  are  often  taken  for  granted,  which  must  necessarily  have 
passed,  but  were  thought  not  disputable,  so  it  may  have  hap- 
pened in  the  present  case.    This  action  cannot  be  maintained, 
unless  the  plaintiff  did  offer,  and  was  able,  and  shewed  that  be 
was  able,  to  do  that  for  which  he  had  agreed.     The  plaintiffs 
counsel  admits,  and  in  so  doing  he  has  not  admitted  too  much, 
that  it  lay  on  him  to  procure  every  thing  necessary  to  make  his 
assignment  valid,    namely,   his   landlord's   consent.      He  has 
admitted  also  that  the  obtaining  a  derivative  lease  would  not  be 
tantamount,  for  it  would  leave  the  defendant  subject,  as  lessee, 
to  burthens  to  which  the  assignment  would  not  leave  him  liable. 
Possibly  the  plaintiff  may  prove  that  circumstance  on  another 
trial,  which  does  not  appear  on  this  report,  that  the  plaintiff 
was  in  a  condition  to  procure  and  did  procure  that  which  he  was 
bound  to  procure,  the  assent  of  the  lessor. 

Rule  absolute  for  a  new  trial  on  payment  of  costs. 
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HUTTON  AND  Others,   Assignees  op  STEOMBOM,         i"«- 
A  Bankbupt,  v.   BEAGG.f  — 

(7  Taunt.  14—28 ;  S.  0.  2  Marsh.  339.)  [  14  ] 

The  owner  of  a  vessel  has  no  lien  for  the  hire  stipulated  by  charter- 
party  for  the  voyage,  on  the  goods  shipped  by  the  charterer ;  because 
the  latter  is  the  owner  of  the  ship  for  the  voyage,  and  the  first  owner 
has  no  possession  of  the  ship  or  goods,  without  which  there  can  be  no 
lien. 

In  trover  for  70  pipes  of  wine,  averred  to  be  the  property  in 
the  first  count  of  the  bankrupt,  in  the  second,  of  the  plaintifiFs 
as  his  assignees,  at  the  sittings  after  Michaeknas  Term,  1815, 
at  Guildhall,  before  *Dalla8,  J.,  a  verdict  was  found  for  the       C  *16  ] 
plaintiffs,  subject  to  a  case.     The  plaintiffs  were  the  assignees 
of  J.  Strombom,  who  committed  an  act  of  bankruptcy  on  5th 
ifay,  1815,  and  against  whom  on  25th  August  a  commission 
issued.    The  defendant,  on  30th  September,  1814,  chartered  his 
ship  the  Neptune  to  the  bankrupt  for  a  voyage  from  London  to 
the  Cape  of  Good  Hope,  where,  after  delivering  the  outward 
cargo,  she  was  to  take  in  another  for  London,  the  master  having 
liberty  to  reserve  the  cabin   for  his  sole  use,  and    the  usual 
accommodation  for  his  crew  and  ship's  stores ;  and  seventy  running 
<lajs  being  allowed  for  loading  and  discharging  the  homeward 
and   outward   cargoes :     the   bankrupt  covenanted  to  pay  the 
defendant    or   his    assigns    freight    for    the  voyage    out    and 
home,   2,100/.,   with  5  per  cent,  primage;    to  be  paid,   one- 
fourth  thereof  by  bills  on  London  at  two  months,  one-fourth 
by  like    bills    at    four    months    from   clearing  out   from    the 
custom-house    of    London,     one-fourth    by    Government    or 
approved    bills  on   London  within  ten  days  after  discharging 
the  cargo  at  the  Gape,  and  the   remainder   by  bills  at  three 
months  from  the  vessel   being  reported   inwards  at   the  port 
of  London :   the  freighter  had  liberty  to  keep  the  ship  on  de- 
murrage   days,  paying  3Z.  18«.  6d.  per  day  in  London,  and 

t  It  is  to  be  obeerred  that  the  10  Bing.  345,  at  p.  350,  cited  by  Sir 

generality  of  the  doctrine  laid  dowD  in  B.  Phillimore  in  The  Great  Eastern^ 

this  ease  is  narrowed  by  subsequent  [1868]  L.  B.  2  A.  &  E.  88,  at  p.  92. 

cases,  as  shewn  by  the  judgment  of  — B.  G. 
TnrDAJ^    Oh.  J.  in   Dean   v.  Hogg, 
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Button     ^l,  T$.  abroad;   and  for  the  due  performance  of  the  charter- 
Bra'og.      party  the  owner  bound   the  vessel  and   her  freight,  and  the 
freighter  bound  the  goods  to  be  laden  on  board  her.     The  ship 
cleared  out  from  London  on  29th  October,  1814,  addressed  to 
Beynolds  and   Murray,  the  bankrupt's  correspondents  at  the 
Cape.    On  16th  March,  1815,  she  arrived  there,  and  on  the  next 
day  was  reported  to  Beynolds  and  Murray,  and  at  the  custom- 
house :   on  16th  April  she  completed  her  discharge  of  the  out- 
ward cargo,  on  18th  began  to  take  in  her  return  cargo,  and  on 
[  •le  ]       12th  May  completed  it :    on  16th  May  *she  cleared  from  the 
Cape,  on  8th  August  arrived  in  London,  and  was  reported  in- 
wards at  the  custom-house ;   and  on  25th  August  finished  the 
discharge  of  her  homeward  cargo.     The  return  cargo  consisted 
of  goods  of  various  persons,  (for  which  the  master  signed  the 
usual  bills  of  lading,  deliverable  to  them  on  paying  freight  to  the 
bankrupt's  order,)  and  of  the  70  pipes  of    wines  in  question, 
which  were  shipped  by  Eeynolds  and  Murray,  on  the  bankrupt's 
account,  and  consigned  to  him ;   of  which  18  pipes  were  loaded 
on  Srd  May,  14  more  on  5th,  and  88  on  8th  May ;   and  all  of 
them  were,  by  bills  of  lading  dated  18th  May,  made  deliverable 
to  order  or  assigns,  on  payment  of  freight  to  the  order  of  the 
shippers,  as  per  indorsement ;    and   the  bills  of   lading  were 
indorsed  to  the  order  of  the  bankrupt.    Some  of  the  goods  were 
loaded  in  the  cabin  and  steerage  of  the  ship,  reserved  by  the 
charter-party,  the  freight  of  which,  agreeably  to  the  bills  ol 
lading  for  them,  amounted  to  60Z.  5«.  li    On  2nd  Nov.,  1814, 
the  defendant  drew  two  bills  on  the  bankrupt  for  551Z.  6s.  each, 
being  each  one-fourth  of  the  freight  and  primage,  at  two  and 
four  months'  date  respectively,  payable  to  the  order  of  the  defen- 
dant, which  the  bankrupt  accepted.    The  master  of  the  KepUnxu 
received  from  Beynolds  and  Murray,  as  the  bankrupt's  agents, 
at  the  Cape,  another  sum  of  551Z.  5«.,  being  one  other  fourth  of 
the  freight  and  primage.     For  the  remaining  one-fourth,  no 
payment  had  been  made  or  bill  given.     The  two  bills,  dated 
2nd  Nov.,  were  presented  for  payment  when  due,    and  dis- 
honoured.    When  the  first  of  them,  viz.  at  two  months'  date, 
became  due,  it  then  and  still  was  in  the  hands  of  Heath  and 
Hawkins,  who  had  discounted  it  for  the  defendant,  and  who,  on 
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its  being  dishonoured,  debited  the  defendant  with  the  amount,      Hdtton 
and  at  the  instance  of   both  the  plaintiff  and  the  defendant,      bhago. 
agreed  to  hold  the  bill.     Previous  to  the  second  of  those  bills, 
*viz.  that  at  four  months,  becoming  due,  it  was  arranged  between       [  *17  ] 
the  defendant  and  the  bankrupt,  that  two  other  bills  for  5511.  58. 
each,  should  be  drawn  by  the  defendant,  and  accepted  by  the 
bankrupt ;    that  the  defendant  should  negotiate  such  bills,  and 
that  oat  of  the  monies  he  would  raise  by  so  doing,  the  original 
bill  at  four  months  should  be  retired.      In  pursuance  of  such 
arrangement,  two  other    bills,  one  at   six  months'  date   from 
2nd  Dec,  1814,  and  the  other  at  five  months'  date  from  3rd 
March,  1815,  each  for  5511,  5s.,  were  drawn  upon,  and  accepted 
by  the  bankrupt ;    and  out  of  monies  raised  on  those  bills,  the 
defendant  paid  the  original  bill  at  four  months,  and  delivered  it 
over  to  the  bankrupt,  and  the  same  was  now  in  the  possession  of 
his  assignees.     The  bankrupt  also  drew  on  the  defendant  two 
bills  amounting  together  to  531Z.  14».,  viz.  one  for  300Z.  at  nine 
months,  and  one  for  231Z.  14».  at  twelve  months,  from  1st  March, 
1815,  which  were  accepted  by  the  defendant,  and  which  were 
considered  as  the  balance  due  from  the  defendant  to  the  bank- 
rapt  in  respect  of  the  two  last-mentioned  acceptances  of  5511.  5s. 
each,  after  satisfying  the  original  bill  at  four  months,  difference 
of  the  interest,  and  charges.     The  bankrupt's  two  last-mentioned 
acceptances  for  5511,  5s.  each,  at  five  and  six  months'  date,  were 
also  dishonoured :  the  former  was  taken  up  by,  and  was  now  in 
the  hands  of  the  defendant,  the  latter  was  outstanding,  as  well 
against  the  defendant,  as  against  the  bankrupt.     On  8th  August, 
1815,  the  defendant  caused  the  70  pipes  of  wine  to  be  landed  out 
of  the  ship,  and  entered  in  his  own  name  in  the  London  docks. 
Previoasly  to  the  commencement  of  this  action,  the  plaintiffis  had 
demanded    the  wine,  and  at   the  same  time   tendered   to  the 
defendant  701Z.  10s.  in  satisfaction  of  any  lien  or  demand  he 
might  have  on  them ;  the  defendant,  contending  that  he  had  a 
lien  for  the  outstanding  acceptances,  and  also  for  the  cabin  and 
•steerage  freight,  and  the  demurrage,  as  well  as  for  the   last      [  ♦is  j 
fourth  part  of  the  freight  and  primage,  or  an  approved  bill  for 
the  amount,  and  that,  at  any  rate,  the  tender  made  him  was  not 
equal  to  the  lien  upon  the  wines,  refused  to  deliver  them.    The 
B.B. — ^voL.xvn.  p  F 
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HuTTOM  amount  of  the  demurrage  and  detention,  supposing  the  detention 
Bragg,  taken  at  the  same  rate  as  the  demurrage  specified  in  the  charter- 
party,  was  257Z.  6s, ;  the  specified  demurrage  was  1411,  If  the 
Court  should  be  of  opinion  that  the  plaintife- were  entitled  to 
recover,  the  verdict  was  to  stand,  the  plaintiffs  undertaking  to 
pay  such  part  of  the  701Z.  10s.  as  the  Court  should  determine  the 
defendant's  lien  to  amount  to.  If  otherwise,  a  nonsuit  to  be 
entered. 

[After  argument :] 

[  24  ]        GiBBS,  Ch.  J. : 

It  will  not  be  necessary  for  me  to  enter  into  the  consideration 
of  the  difference  between  the  goods  loaded  before,  and  those 
loaded  after  the  act  of  bankruptcy,  nor  to  consider  the  question, 
inasmuch  as  some  of  the  goods  were  delivered  on  the  day  of  the 

t  *25  ]       *bankruptcy,  whether  of  those  two  acts  preceded  the  other.    We 
decide  on  a  general  ground.     On  the  question,  whether  there  be 
or  be  not  any  lien   whatever   in   the   defendant,  the  plaintiff 
contends  that  the  defendant  has  no  lien,  on  one  particular,  and 
one  general  ground ;  he  insists,  on  the  authority  of  a  case  in 
Buller's  Nisi  Prius,+  that  wherever  there  is  a  specific  agree- 
ment for  the  price  of  the  thing  to  be  done  about  the  goods,  there 
the  party  has  no  lien ;  that  here,  by  the  charter-party,  a  specific 
sum  is  to  be  paid  in  a  specific  manner,  and  that  therefore  no  lien 
exists.    With  respect  to  that  proposition,  it  is  not  true  that  a 
lien  cannot  exist  where  there  is  a  stipulation  for  a  particular  sum 
to  be  paid  for  that  which  is  to  be  done  about  goods.     I  am  not 
prepared  to  say  whether  a  lien  may  or  may  not  exist,  in  a  case 
where  not  only  a  specific  sum,  but  a  specific  mode  of  payment  is 
stipulated  for,  as  for  example,  by  bills  payable  at  certain  periods. 
We  decide  on  the  more  general  ground,  that  there  is  no  lien  what- 
ever under  the  circumstances  of  this  case.     The  defendant  is  the 
owner  of  a  ship,  the  bankrupt  is  the  charterer  of  the  ship ;  and 
for  one  sum  of  2,100Z.  to  be  paid  at  different  periods,  he  was  to 
have  the  whole  use  of  this  ship  for  the  voyage  out  to  the  Cape  of 
Good  Hope,  and  home  to  London.   It  is  clear  that  he  might  have 

t  Bremin  v.  Currant,  Trin.  28  Geo.  11. ;  Bull.  N.  P.  45. 
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put  this  up  as  a  general  ship,  have  filled  her  with  the  goods  of      Huttoh 
other  persons,  and  when  they  come  home,  the  defendant  could       bragg. 
wi  have  touched  those  goods  by  way  of  detaining  them  till  his 
freight  was  paid  him  by  the  charterer.     But  here,  it  is  contended, 
inasmuch  as  these  are  the  goods  of  the  charterer  put  on  board  by 
himself,  the  defendant  might  detain  these  goods  till  those  dis- 
honoured bills  were  paid  by  the  charterer.    He  could  not  have 
had  this  right,  unless  he  had  a  lien  on  the  goods  :  he  could  not 
have  a  lien  on  the  goods,  *  unless  he  had  in  some  sort  the  posses-       L  *26  ] 
sion  of  the  goods :  here,  he  had  no  possession  of  the  goods  whatso- 
ever.   No  case  is  produced,  that  bears  directly  on  the  subject, 
snd  we  must   consider   the  case  on   principle.     If  Parish  v. 
Crawford\  had   stood   unimpeached,  I  should  have  thought  it 
a  strong  authority,  that  the  possession  of  the  chartered  ship 
remained  with  the  owner,  because  of  his  liability  to  those  who 
put  their  goods  on  board.     It  certainly  was  there  held,  that  one 
who  put  his  goods  on  board  by  the  consent  of  the  charterer, 
luight  recover  for  the  loss  of  the  goods,  not  against  the  charterer, 
hy  whose  authority  he  loaded  them,  but  against  the  owner.    But 
that  case  has  frequently  been   questioned,  and  in  two  cases 
formally  overruled.  I    I  therefore  attribute  no  weight  to  that  case. 
It  is  well  known  that  an  o\^Tier  cannot  be  guilty  of  barratry.    In 
a  case  §  before  Lord  Mansfield,  Ch.  J.  a  question  arose  on  an 
insurance  cause,  whether  the  charterer  could  commit  barratry ; 
and  it  was  held  that  he  was  the  owner  of  the  ship  for  the  voyage, 
^nd  being  such,  he  could  not  commit  barratry  in  any  other 
character.     In  the  present  case  the  consignor  is  a  bankrupt :  he 
was  the  owner  of  this  ship  for  the  voyage.     He  puts  his  own 
goods,  then,  on  board  his  own  ship,  and  the  master  and  crew 
ought  to  have  obeyed  his  orders  for  the  voyage.   Lord  Hardwickb, 
Chancellor,  in  Paul  v.  Birch, \\  says,  **  the  sum  reserved  is  impro- 
perly termed  freight,  for  it  is  rather  for  the  hire  of  the  ship." 
It  ia^  indeed,  more  like  rent  than  freight.    If,  then,  the  bankrupt 
he  owner  for  the  voyage,  and  if  it  be  the  duty  of  the  master  and 

t  2  Str.  1252,  fusiu$  Abbott  on      Esp.  27. 
Slipping,  4th  ed.  22.  §  Vallejo  v.  Wheeler,  Cowp.  143. 

:  Frazer   ir.  MatBh,   12  B.  R.  33«3  ||  2  Atk.  622. 

(IS  East,    238);    James  v.  Jtmea,  3 

F  f2 
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HoTTOK      crew  to  obey  the  owner's  instructions,  when  the  bankrupt  puts 
Bragg.       his  own  goods  on  board  his  own  ship,  the  master  and  crew  ought 
to  obey  him  imtil  the  voyage  is  ended,  which  is  not  until  a  full 
[  *27  ]       delivery  is  made  of  the  goods ;  and  *until  that  time  the  posses- 
sion of  the  ship  does  not  revert  to  the  owner.    I  am  therefore  of 
opinion  that  the  plaintiff  is  entitled  to  his  judgment. 

Dallas,  J. : 

If  in  this  case  it  were  necessary  to  pronounce  an  opinion  upon 
the  several  points  which  have  been  argued  at  the  Bar,  I,  for  one, 
should  be  solicitous  to  take  more  time  to  look  into  them.    But 
where  several  grounds  are  taken  in  a  case,  some  of  which  are 
doubtful,  but  others  clear,  if  the  case  can  be  decided  on  the  latter, 
it  is  unnecessary  to  go  into  the  former.     I  agree  with  my  Lord 
that  there  is  in  this  case  no  possession  in  the  defendant,  and  there 
can  be  no  lien,  unless  there  is  a  possession.     It  may  be  con- 
sidered that  the  charterer  of  a  ship  is  during  the  existence  of  the 
charter-party  to  all  intents  and  purposes  the  owner  of  the  ship : 
the  bankrupt  had  put  these  goods  on  board  in  that  character, 
and  the  defendant  had  no  legal  right  to  resume  the  possession  of 
the  ship  until  the  goods  were  unloaded,  and  therefore  lie  had  no 
right  to  detain  the  goods. 

Park,  J. : 

It  is  unnecessary,  for  the  reasons  assigned  by  my  Lord  Chief 
Justice,  for  me  here  to  enter  into  the  questions  made  at  the  Bar. 
The  first  question  is,  then,  whether  the  defendant  had  any  pos- 
session of  the  goods?  for,  if  he  had  no  possession,  he  had  no  lien. 
On  the  first  day  of  the  argument  the  judgment  of  Lbs,  Ch.  J. 
in  the  case  of  ParUh  v.  Crawford^  was  cited.  In  James  v.  Jonesl 
it  was  not  necessary  to  overrule  it  in  terms,  but  the  last-mentioned 
judgment  is  wholly  inconsistent  with  the  former  case.  In 
Mackenzie  v.  Rowey^  Lord  Ellenborouoh  also,  on  consideration, 
differs  from  Parish  v.  Craivford.    In  a  subsequent  case,  Frazer  v. 

•*•  2  Str.  1252;  Abbott  on  Shipping,      3  Esp.  27. 
4th  ed.  22.  §  2  Camp.  482. 

X  Abbott  on  Shipping,  4th  ed.  23 ; 


voL.xvn.l  1816.    C.  P.    7  TAUNT.  27—28.  437 

Manh,\  the  point  was  not  the  same,  but  the  attention  of  the  Button 

Court  was  called  to  Parish  v.  Crawford  and  James  v.  Jones^  and  bbaoo. 

^the  Coart  decided  adversely  to  the  former  case ;  for  these  reasons  [  *28  ] 

I  am  of  opinion  with  my  Lord  and  my  brother  Dallas,  that  in 

this  case  there  ought  to  be 

Jvdgment  for  the  plaintiff.  X 


GEOSE   V.  WEST  and   Othehs.  \m. 

,0  Taunt.  39-43.)  June  21 

Primd  facU  the  prestunption  is,  that  a  strip  of  land  Ipng  between  a  [  89  1 
highway  and  the  adjoining  inclosure,  is,  as  well  as  the  soil  of  the 
highway  ad  medium  filum  vicBy  the  property  of  the  owner  of  the  inclosure. 
But  if  the  strip  of  land  commanicate  with  open  commons  or  other  larger 
portions  of  land,  the  presumption  is  either  done  away  or  considerably 
narrowed,  for  the  evidence  of  ownership  which  applies  to  the  larger 
portions  applies  also  to  the  narrow  strip  which  communicates  with 
them. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiffs  close,  called  Penpont  Down,  and  taking  away  500  loads 
of  soil.     Ui)on  the  trial  of  the  cause  at  the  Launceston  Spring 
Assizes,  1816,  before  Park,  J.,  it  appeared,  that  the  plaintiff  was 
the  owner  and  occupier  of  a  farm  called  Penpont  Barton,  whereof 
a  tract  of  land  called  Penpont  Down  had  immemorially  been  a 
part :  this  down  abutted  on  the  boimdary  hedge  of  the  defend- 
ant's farm,  called  the  Tregildas  estate ;  and  a  turnpike  road,  which 
had  been  made  about  twenty-four  years  since,  passed  from  east 
to  west,  over  the  down,  in  a  direction  parallel  to  and  a  few  yards 
distant  from  the  boundary  hedge  of  the  Tregildas  estate,  so  that 
a  narrow  strip  of  land,  abutting  on  the  hedge,  and  extending  in 
Jength  the  whole  length  of  the  down,  was  marked  off  by  the  road 
from  the  residue  of  the  down ;  before  this  turnpike  was  made 
the  road  had  described  an  arc,  of  which  the  Tregildas  hedge  was 
the  chord,  so  that  the  space  of  land  intercepted  between  the  road 
and  the  Tregildas  hedge  was  then  much  larger  than  it  now  was. 
At  the  points  where  the  road  entered  and  where  it  quitted  the 
down,  there  were,  and  long  had  been,  gates,  erected  and  main- 
t&ined   by  the  plaintiff  and  those  whose  estate  he  had,  to  keep 

t  12  B.  E.  336  (13  East,  238).  t  Bunough,  J.  was  absent. 
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Gross      the  Penpont  cattle  within  the  down,  and  to  exclude  others  from 
West,       it.     The  occupier  of   Penpont  Barton  had   not  only  had  the 
exclusive   pasturage   of  the  down,  as  well  on  the  one  side  of 
the  road  as  on  the  other,  but  had  also,  as  long  as  could  be 
remembered,  particularly  availed  himself  of  the  valuable  shelter 
[  ^40  ]       afforded  by  the  hedge  of  the  Tregildas  estate,  to  fodder  *his 
cattle  close  under  it,  during  winter,  on  the  intercepted  strip  of 
land.    The  occupiers  of  Penpont  Barton  had  also,  for  the  space 
of  fifty  years  and  more,  spread  their  straw  in  the  highway  on 
Penpont  Down,   to  be  trampled  into  muck,   and    had   again 
collected  the  mud  and  straw  from  the  road  into  heaps  at  the 
side,  some  part  on  the  side  next  the  Tregildas  hedge,  and  some 
part  on  the  other  side,  and  had  again  carried  it  away  and  applied 
it  as  manure  upon  other  parts  of  Penpont  Barton,  which  acts  the 
occupiers  of  the  Tregildas  estate  had  frequently  witnessed,  but 
never  interrupted.     The  plaintiff  also  proved  declarations  by  a 
former  owner  of  the  Tregildas  estate,  that  the  intercepted  strip 
of  land  was  not  his,  but  the  property  of  the  owners  of  Penpont 
Down.     The  defendants  had  recently  taken  away  from  the  side 
of  the  road  a  large  quantity  of  soil  and  mud  which  the  plaintiffs 
had  scraped  together,  and  turf  and  earth  dug  from  the  inter- 
cepted strip  of  land,  and  applied  it  as  manure  on  the  Tregildas 
estate.    The  defendants  proved  that  the  owners  of  the  Tregildas 
estate  had  frequently  cut  turf  on  the  strip  of  land  in  question, 
and  had  therewith  repaired  Tregildas  hedge,  adjoining  thereto, 
and  also,  that  the  surveyors  of  the  highways  had  of  late  years 
sometimes  scraped  up  the  mud  from  the  road,  on  the  one  side 
and  on  the  other,  and   had  given  notices  to  the  defendants^ 
requiring  them  to  remove  that  part  of  it  which  lay  on  the  side  of 
the  road  nearest  to  the  Tregildas  estate,  and  that  the  defendants 
also  had  spread  straw  in  the  road,  for  the  purpose  of   being 
trodden  into  muck,  and,  after  mixing  it  with  mud  from  the  road> 
side,  had  carried  it  back  and  employed  it  as  manure  on  the 
Tregildas  estate.     The  jury,  contrary  to  the  inclination  of  Park, 
J.,  found  a  verdict  for  the  defendants. 

[  41  ]  Lens,  Serjt.,  in  Easter  Term,  obtained  a  rule  nisi  io  set 

aside  the  verdict  and  have  a  new  trial,  against  which 
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Pell,  Serjt.  now  shewed  cause :  he  relied  on   the  fact  that       Gbobe 

materials  had  been  taken  for  repairing  the  Tregildas  hedge,  and       wbbt. 

on  the  repeated  acts  of  ownership  of  the  defendants  in  taking 

manure  from  the  road  without  interruption,   in   presence  of 

occupiers  of  Penpont  Down,  who  had  an  interest  to  dispute  it ; 

and  on  the  judgment  of  the  surveyors  of  the  highway,  whereby 

they  had  awarded  to  the  defendants  the  mud  on  the  side  next  to 

the  Tregildas  estate ;    but  he  principally  relied  on  the  rule  of 

presumption,  that  the  owner  of  enclosed  land  abutting  on  a 

highway,  or  on  small  strips  of  waste  land  lying  between  his  close 

and  a  highway,  is  also  seised  of  the  soil  and  freehold  of  those 

intermediate  strips  of  waste,  and  of  the  road,  as  far  forth  as  the 

central  line  of  the  highway,  and  this,  he  urged,  was  conclusive 

of  the  question,  that  the  land  from  Tregildas  hedge  to  the  middle 

of  the  highway,  along  the  whole  length  of  Penpont  Down,  was 

the  soil  and  freehold  of  the  defendants. 

Lens,  in  support  of  his  rule,  was  stopped  by  the  Court. 

GiBBs,  Ch.  J.  : 

The  defendants'  counsel  has  correctly  stated  the  law.     Prima 
facie  the  presumption  is,  that  a  strip  of  land  lying  between  a 
liighway  and  the  adjoining  close,  belongs  to  the  owner  of  the 
close ;    as  the  presumption  also  is,  that  the  highway  itself,  ad 
medium  Jilum  vice,  does.     But  the  presumption  is  to  be  confined 
to  that  extent ;  for  if  the  narrow  strip  be  contiguous  to  or  com- 
municate with  open  commons,  or  larger  portions  of  land,  the 
presumption  is  either  done  away,  *or  considerably  narrowed  ;       [  •^s  j 
for  the  evidence  of  ownership  which  applies  to  the  larger  por- 
tions, applies  also  to  the  narrow  strip  which  communicates  with 
them.     This  strip  does  communicate  with  Penpont  Down.     The 
acts   of    ownership   on   which    the    defendants'  counsel   relies, 
are  the  taking  materials  for  repairing  the  fence  of  his  field, 
which  has  been  immemorially  or  antiently  inclosed,  and  abuts 
on  Penpont  Down.    He,  therefore,  may  have  had  a  prescriptive 
right  to  take  soil  there  for  repairing  his  fence,  and  those  acts  may 
be  attributable  to  that  prescriptive  right,  and  not  to  ownership. 
I  am  ai^are  that  there  is  other  evidence,  viz.  that  the  surveyor 
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Grose  of  the  high\^ays  has  for  ten  or  twelve  years  past  gathered  up  the 
West.  ^^^^  ^^  ^^^  roBkd,  and  that  the  defendant  has  had  it ;  but  that  is  of 
modem  usage  only.  But  mark  what  a  strong  case  the  plaintiff 
has ;  this  strip  of  land  communicates  at  each  end  with  other 
parts  of  the  plaintiff's  farm,  and  he  meated  his  cattle  close  up 
under  Tregildas  hedge  ;  and  that,  not  once,  but  continually ;  for 
it  is  not  pretended  that  this  user  is  ascribable  to  any  right  of 
common.  In  addition  to  this,  there  is  a  conversation  by  a 
former  owner  of  Tregildas  estate,  admitting  that  the  land  is  not 
his,  and  wishing  he  had  had  it.  It  is  true  that  the  value  of 
the  fee  simple  may  be  small,  but  the  relative  value  may  be  con- 
siderable, and  the  property  taken  appears  to  have  been  worth 
402.  or  60Z.,  and  therefore  is  not  within  the  rule  of  this  Court : 
that  it  is  of  too  little  value  for  a  new  trial.  Under  these 
circumstances,  I  will  say  no  more  of  the  case,  than  that  it  is  a 
case  unfit  for  the  plaintiff  to  be  concluded  by  this  verdict,  and 
that  therefore  there  ought  to  be  a  new  trial  on  payment  of  costs. 

Park,  J. : 

The  case  is  of  the  more  importance,  because  the  plaintiff's  gate 
[  *48  ]       opens  on  the  very  spot  in  ^question,  so  that  if  the  verdict  stands, 
the  plaintiff  will  have  a  difficulty  in  getting  in  and  out  of  his  own 
close. 

Rule  absobUe. 


[48] 


1816.  HICKEY  V.  BURT. 

June  27.  (7  Taunt.  48—60.) 

Where  an  action  is  commenced  by  A.  in  the  name  and  with  the 
consent  of  £.,  wbo  is  legally  entitled  to  maintain  the  action  on  behalf 
of  A.,  a  release  by  B.  pending  the  action  and  a  plea  founded  on  it,  will, 
on  motion  made  on  behalf  of  A.  be  set  aside  by  the  Court. 

Mrs.  Brown  having  employed  the  plaintiff,  a  broker,  to  distrain 
for  rent  on  Burt  her  tenant,  who  replevied,  and  Burt,  and  the 
two  sureties  in  the  replevin  bond  being  insolvent,  she  sued  the 
sheriff  for  taking  insufficient  sureties  in  the  plaintiff's  name  ;  he 
gave  her  leave  to  bring  the  action,  and  afterwards  gave  her 
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notice  of  his  intention  that  the  action    shoald  not  proceed,      Hicket 
*which,  he  apprized  her,  he  did  for  the  purpose  of  giving  a       bubt. 
little  time  to  the  sheriffs  officer,  who  was  much  distressed,  and       ^  #49  -| 
that  when  that  point  was  gained,  the  action  might  proceed  again. 
The  defendant  had   since  pleaded  pius  darrein  continuance  a 
release  obtained  from  the  plaintiff. 

Best^  Serjt.  had  on  a  former  day  obtained  a  rule  nisi  to 
set  aside  this  plea,  and  that  the  release  might  be  given  up  to 
be  cancelled. 

Lens,  Serjt.  against  the  rule,  insisted  on  the  plaintiff's  legal 
right  to  release  the  action.  He  referred  to  the  case  of  Bottomley 
V.  Brooke,  \  and  urged  that  if  he  were  a  trustee  for  Mrs.  Brown,  it 
was  a  subject  of  interference  for  a  court  of  equity  only.  If 
indeed  there  were  collusion,  which  was  denied  by  the  defendant's 
affidavits,  the  plaintiff  might  reply,  that  the  release  was  fraudu- 
lent, and  would  recover  notwithstanding  the  release ;  a  question 
which  might  as  well  be  disposed  of  by  a  jury,  as  by  a  court  of 
equity :  if  the  release  were  honest,  the  action  could  not  proceed. 
Mrs.  Brown  might  have  sued  in  her  own  name,  if  she  would ; 
she  had  never  offered  to  indemnify  the  plaintiff  against  the  costs 
ol  the  suit,  and  the  plaintiff  might  release  his  legal  right  without 
the  leave  of  this  Court. 

Best  supported  his  rule. 

BuRBouoH,  J.  observed  that  in  a  similar  case,  about  ten  years 
bdore.  Lord  Eldon,  Ch.  J.  had  holden,  that  no  action  could  be 
brought  in  the  name  of  a  trustee,  without  his  consent ;  but  that 
if  a  trustee  would  not  consent  to  lend  his  name  as  a  plaintiff, 
the  Court  of  *Chancery  would,  upon  application,  compel  him  to  [  ♦50  ] 
permit  his  name  to  be  used ;  nevertheless  that  if  an  action  were 
once  commenced  in  the  name  of  a  trustee,  he  could  not  after- 
wards release  it  except  by  leave  of  the  Court.  The  Court  held 
that   if    the  present  action  had  been  commenced  without  the 

t  1  T.  B.  621,  n.    [Oyerruled,  hlerg  y.  Bowden  (1853)  8  Exch.  852,  22  L.  J. 
Ex- 3220 
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Htcket      plaintiff's  permisBion,  the  release  might  have  been  a  trick,  the 

BuBT.       fruits  of  which  the  Court  possibly  might  not  have  the  right  to 

take  from  the  defendant ;  but  here  the  plaintiff  had  lent  his 

name  in  the  beginning,  and  the  sheriff  ought  not  to  be  permitted 

to  arm  himself  with  this  release. 

Rule  absolute. 


i«i«.^  JONES    f'.    ATHERTON.t 

'^*"*^^^'  (7  Taunt.  56—59;  2  Marsh,  375.) 

[  50  ]  Though  a  sherifF  make  a  warrant  and  seizure  of  goods  under  a  fitri 

facias  last  delivered  to  him,  yet  the  plaintiff  in  a  fieri  facitu  first 
delivered  to  the  sheriff  is  entitled  to  be  first  satisfied  out  of  the  fruits  of 
that  seizure. 

If  a  second  fieri  facias  be  delivered  to  a  sheriff  after  he  has  the 
defendant's  goods  in  possession  under  the  prior  fieri  facias  of  anotheT, 
the  goods  are  bound  by  the  second  execution*  subject  to  the  first 
execution,  from  the  date  of  the  delivery  of  the  last  writ  to  the  sheriff; 

And  that,  without  warrant  on  the  second  writ,  or  further  seizure. 

The  plaintiff  sued  out  a  writ  of  fieri  facias^  returnable  on  the 
9th  of  February,  and  on  that  day  delivered  it  to  the  sheriff,  who 
on  the  10th  made  a  warrant  to  his  officer  to  seize  the  defendant's 
goods.     Colman  and  Morris  had  likewise  obtained  a  judgment 
against  the  defendant,  and  had  sued  out  a  prior  writ  of  fieri 
facias  thereon,   under  which  the  same  sheriff  had  previously 
issued  his  warrant,  and  entered  and  seized  the  defendant's  goods, 
and  continued  in  possession  of  them  until  and  after  the  12th,  on 
which  day  this  prior  execution  was  withdrawn,  by  an  order  of 
Court,  but  no  new  warrant  was  made  by  the  sheriff  to  seize 
under  the  plaintiff's  execution.      Under  these   circumstances 
Besty  Serjt.  had  on  a  former  day  obtained  a  rule  nisi  to  set 
aside  the  plaintiff's  execution,  upon  the  ground  that  this  wril 
had  not  been  executed  until  the  10th,  the  day  after   it  was 
returnable. 

Shepherd,   Solicitor-General,    and    Copley,    Serjt.     shewed 
cause  against  this  rule : 

They  insisted  that  the  goods  were  bound  from  the  time  of  the 

t  Compare  now  the  Mercantile  Law  Amendment  Act,  1860,  19  &  20  Tict. 
c.  97,  8.  1.— R.  C. 
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delivery  of  the  plaintiffs  writ  to  the  sheriflf ;  and  that  if  the  writ      Joneb 
be  deKvered  to  the  sheriflf  upon  the  return-day,  it  sufl&ces.     The    athbbtos. 
sheriff  being  then  already  in  possession  of  these  *goods  under       [  *^j  ] 
Colman's  execution,  it  was  impossible  for  him  to  make  any 
farther  seizure,  or  acquire  any  more  complete  possession  of  them, 
than  he  then  had  ;  it  therefore  was  unnecessary  that  he  should 
make  any  warrant  at  all  to  the  bailiff :  if,  however,  any  warrant 
were  necessary,  then  the  warrant  made  on  the  10th,  was  avail- 
able to  authorize  the  oflScer's  continuance  in  possession  upon 
and  after  the  12th,  when  the  prior  execution  was  withdrawn. 

Bfst,  in  support  of  his  rule,  contended,  that  until  the  first 
execution  was  got  rid  of,  and  while  the  goods  were  already  in  the 
custody  of  the  law,  no  seizure  could  be  made  under  the  second 
execution ;  the  second  execution  was  therefore  wholly  inopera- 
tive 80  long  as  the  first  execution  continued  in  force,  and  conse- 
quently, when  the  first  execution  was  withdrawn,  the  sheriff 
ought  to  have  made  his  warrant,  and  have  seized  the  goods 
nnder  the  second  execution ;  but  in  this  case  no  seizure  under 
the  second  execution  ever  was  made.     In  Bachurst  v.   Clinkard,\ 
Holt,  Ch.  J.  held,  that  even  where  the  joint  goods  of  Dyke  and 
Brown  had  been  once  seized,  and  were  in  the  custody  of  the  law 
under  an  execution  of  J.  S.  against  Brown,  although  only  the  partner- 
ship shareof  Brown  could  be  sold  under  that  execution,  yet  that  the 
partnership  share  of  Dyke  in  the  goods  could  not  be  seized  under 
the  plaintiffs,  Bachurst's,  subsequent  execution  against  Dyke, 
by  the  same  or  any  other  sheriflf ;   and  that  if  they  were  sold 
thereon,  such  bargain  would  be  void.   The  delivery  of  the  second 
writ  to  the  sheriflf  would,  in  this  case,  if  the  writ  had  continued 
in  force  after  the  first  execution  was  withdra^\Ti,  have  bound  the 
goods,  and  taken  priority  according  to  the  date  of  its  delivery  to 
the  sheriff,  but,  as  *the  case  was,  this  writ  could  not  be  executed       [  '^s  ] 
at  all,  for  the  writ  ran  out  before  the  first  execution  was  disposed 
of :  the  sheriflf  never  aflfected  to  take  a  legal  possession  for  the 
behoof  of  the  plaintiflf  until  the  10th,  when  he  made  his  warrant, 
at  which  time  the  writ  was  inoperative ;  and  during  all  the  time 
that  the  plaintiffs  writ  was  in  force,  the  sheriflf  made  no  seizure 

t  She.  B.  E.  173. 
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Jones       for  the  plaintiff,  nor  ever  was  in  legal  possession  of  the  goods  for 
athertok.    tim,  but  only  for  Colman. 

GiBBs,  Ch.  J. : 

I    cannot  distingush  this  case  in  principle  from    that  of 
Hutchinson  v.  Johnston  A     There,  indeed,  the  warrant  upon  the 
first  writ  issued  subsequently  to  the  warrant  upon  the  second 
writ.     The  sheriff  informed  the  plaintiff  in  the  second  execution, 
that  the  plaintiff  in  the  first  execution  must  be  first  satisfied ; 
the  second  plaintiff  paid  the  sheriff  the  sum  to  be  levied  under 
that  first  execution,  and  applied  to  the  Court  to  have  that  money 
restored  to  him,  upon  the  ground  that  the  first  plaintiff's  warrant 
was  not  made  till  after  his  own.     The  sheriff  says,  "  True,  I  did 
not  make  my  warrant  on  the  first  execution,  till  after  my  warrant 
on  the  second  writ ;  but  as  I  had  the  first  writ  first  delivered  to 
me,  it  must  take  precedence ;  "  and  the  Court  held  that  he  was 
right.     This  shews,  that  if  the  sheriff  has  the  writ  in  his  office, 
though  no  warrant  be  made  on  it,  if  he  afterwards  gets  posses- 
sion of  the  goods,  though  apparently  under  another  writ,  yet  his 
possession  shall  enure  to  the  use.  of  the  first  writ,  and  that  the 
goods  are  bound  by  the  writ  in  the  sheriff's  hands,  from  the  time 
of  its  deUvery  to  him. 

BURROUGH,  J. : 

There  is  no  question  about  it :  the  goods  were  bound  from  the 

L  *^'*^  ]       delivery  of  the  writ  to  the  ^sheriff,     jjuppose  there  had  been  a 

sale  under  the  first  writ,  and  a  surplus,  would  not  the  surplus  be 

bound  by  the  second  writ  in  the  sheriff's  hands,  and  applicable 

to  satisfy  that  execution  ? 

Rule  discharged,  but  without  costs, 

t  1  E.  E.  380  (1  T.  B.  729). 
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NOBLE    V.    ADAMS.t  isis- 

(7  Taunt.  59-62 ;  S.  C.  2  Marsh.  366,  Holt,  N.  P.  248.)  ^  Z-  * 

Obtaining  goods  upon  false  pretences,  under  colour  of  purchasing         [  59  ] 
them,  does  not  change  the  property. 

Where  goods  are  delivered  to  a  vendee  at  a  wharf,  who  afterwards 
ships  them  there,  no  subsequent  stoppage  of  the  goods  in  transitu  can 
take  place. 

Where  a  bankrupt  sued  for  the  benefit  of  his  assignees,  the  Court 
refused  to  grant  a  new  trial,  unless  his  assignees  would  abide  by  the 
verdict  and  become  responsible  for  the  costs. 

This  was  an  action  of  trover,  for  certain  Madras  handkerchiefs. 

The  plaintiff  contended  that  he  had  purchased  them  from  Cross 

&  Co.    The  defendant  was  a  wharfinger  in  London,  into  whose 

hands  the  goods  had  come  by  the  plaintiff's  order,  upon  their 

arrival  in  London  from  Glasgow.      The  defendant   sought  to 

retain  the  goods  for  the  benefit  of  Cross  &  Co.,  by  whom  he  was 

indemnified  ;  and  upon  the  trial  of  the  cause  at  Guildhall,  at  the 

sittings  after  Easter  Term,  1816,  the  defendant  insisted  upon 

two  grounds  of  defence,  first,  that  the  vendors  had  a  right  to  stop 

the  goods  in  transitu,  which  they  had  exercised  by  forbidding  the 

defendant  to  deliver  them  ;  next,  that  the  property  in  the  goods 

never  had  been  changed,  the  goods  having  been  obtained  under 

such  circumstances  of  fraud  as  vitiated  the  sale.     It  appeared  in 

evidence,  that  the  plaintiff,  a  trader  in  London,  being  the  holder 

of  a  bill  for  447^.  13«.  accepted  by  Outhwaite  &  Co.,  with  whom 

he   was  in  the   habit  of  exchanging  bills,   and  whom  he  knew 

to  have  become  insolvent,  and  knowing  himself  also  to  be  in 

embarrassed   circumstances,   wrote  to  Malcolm,   a  creditor  in 

Glasgow,  stating  that  Outhwaite  &  Co.  could  not  pay  their  bills, 

and  were  not  worth  a  farthing,  and  that  it  was  necessary  for 

him,   the  plaintiff,  to  go  *down  into   Scotland,  and  purchase       [  *G0  ] 

j^oods,  by  which  means  he  could  stand,  and  would  help  out  one 

t  Coirq^are  Ex  parte  Whittaker,  In  ruptcy,  L.  E.  10  Ch.  at  p.  447,  n., 

re  STtackleton  (1875)  L.  R.  10  Ch.  446,  and  is  apparently  assumed  by  the 

44  Li.  J-  Bky.  91,  32  L.  T,  N.  S.443,  Lords  Justices   to  be  good  law.— 

where  this  case  is  referred  to  in  the  B.  G. 
JTMJgmeiit  of  Bacon,  Ch.  J.  in  Bank- 
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NoBLK      or  two  of  his  creditors.    He  went  to  Glasgow,  and  there  pur- 
Adamb.      chased  the  goods  in  question  of  Cross  &  Co.,  for  which  he  paid 
by  Outhwaite's  acceptance,  and  by  another  bill  for  1081.  13«.  lOrf. 
which  Malcolm  was  prevailed  on  to  draw  on  the  plaintiff,  in 
favour  of  Cross  &  Co.  payable  at  Proscott's  &  Co.,  in  London. 
He  did  not,  however,  assist  either  of  his  creditors.    It  did  not 
appear  in  evidence  who  was  the  person  that  delivered  the  goods 
at  the  wharf  at  Leith,  but  it  clearly  appeared  that  they  were 
shipped    for  London   by  the  plaintiff   himself,  to  whom  the 
defendant's  employers,  the  Edinburgh  and  Leith  shipping  com- 
pany,  gave  an  acknowledgment,  dated  21st  April,  1815,  that 
they  had  received  the  goods  from  the  plaintiff,  to  be  shipj^ed  at 
Leith  in  the  Hope,  deliverable  at  the  Glasgow  wharf,  London. 
GiBBs,  Ch.  J.  was  of  opinion,  that  it  appeared,  that  there  had 
been  an  absolute  delivery  to  the  plaintiff,  and  that  the   right 
of  stoppage  in  transitu  was  at  an  end,  but  reserved  the  point. 
Upon  the  other  defence,  he  thought  it  was  a  question  for  the 
jury,  whether  Cross  &  Co.  had  merely  made  an  improvident 
sale,  or  whether  the  defendant  had  proved  that  the  plaintiff  had 
fraudulently  obtained  the  goods.     If  the  jury  thought  that  the 
plaintiff  went  down  to  Scotland,  having  formed  a  deliberate  plan 
to  put  off  bad  bills  for  valuable  merchandizes,  knowing  the  goods 
would  never  be  paid  for,  and  intending  then  to  abscond  with  the 
goods,  or  to  throw  them  into  an  immediate  bankruptcy,  or  to  pass 
them  over   to  a  particularly  favoured  creditor,  his  Lordship 
was  of  opinion   that  the  plaintiff  had  been  guilty  of  a  fraud, 
and  that  the  sale  would  not  change  the  property ;  but  if  the 
plaintiff  only  meant  to  give  these  bills,  and  himself,  by  these 
bills,  more  credit  than  they  deserved,  but  intended  to  continue 
f  •61  ]       *to  carry  on  his  business,   and  to  try  to  pay  for  the  goods  at 
some  time  or  other,  if  he  could,  that  was  not  such  a  fraud  as 
would  vitiate  the  sale.     The  jury  found  that  this  was  a  frau> 
dulent  transaction,   undertaken  knowingly,  and  with  intent  to 
defraud  Cross  &  Co.  of  their  goods,  and  gave  their  verdict  for  the 
defendant. 

Best,  Serjt.,  in  this  Term,  obtained  a  rule  nisi  to  set  aside 
this  verdict,  and  have  a  new  trial  upon  payment  of  costs. 
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Shepherd,  Solicitor-General,  and    Vaughan,  Serjt.,  shewed       Noble 
cause  against  this  rule :  Adams. 

Whatever  might  have  been  the  case,  if  goods  obtained  by  false 
pretences  had  been  afterwards  sold  to  another,  for  valuable  con- 
sideration, as  in  the  case  of  Parker  v.  Patrick, \  yet,  in  favour  of 
the  person  bo  fraudulently  obtaining  them,  the  property  is  not 
thereby  changed.  Ex  dolo  malo  non  oritur  contractus ;  one  who 
had  pro  essed  and  practised  a  fraud,  was  now  attempting  to  reap 
the  fruit  of  it  by  this  action. 

The  Court  did  not  think  it  necessary  to  hear  the  counsel  in 

support  of  the  rule.     Without  defining  what  may  or  not  amount 

to  a  fraud,  which  will  render  a  sale  of  goods  void,  we  think,  on 

looking  into  this  case,  that  the  evidence  does  not  exhibit  any 

misconduct  on  the  part  of  the  plaintiff  suflScient  to  shew  that  the 

sale  was  void.     It  was  proved  that  the  plaintiff  knew  that 

Outhwaite's  bill  was  bad ;  it  was  proved  that  his  own  credit  in 

this  country  was  gone ;   it  was  proved  that  he  went  down  to 

Scotland  intending  to  get  these  goods  for  a  bad  bill ;  but  there 

i3  no  proof  of  what  passed  between  Cross  and  the  plaintiff,  or  by 

what  practices  the  latter  obtained  *the  goods,  without  which  it       [  *62  ] 

cannot  be  known  whether  or  not  the  means  which  the  plaintiff 

used  were  such  as  to  fix  him  with  the  offence  of  obtaining  them 

by  false  pretences :  that  offence  would  vacate  this  transaction, 

which,  on  the  outside  of  it,  was  a  sale.     For  this  reason,  and  for 

this  reason  only,  that  there  is  no  evidence  that  the  plaintiff  was 

guilty  of  the  offence  of  obtaining  the  goods  under  false  pretences, 

though  there  is  abundant  matter  of  suspicion  of  fraud,  we  think 

th&t  there  ought  to  be  a  new  trial.     But  it  is  fit  to  impose  the 

terms  that  the  assignees  of  the  plaintiff,  who  is  now  a  bankrupt, 

shall  consent  to  be  bound  by  the  event  of  this  action,  and  to  be 

responsible  for  the  costs. 

The  CouBT,  upon  communication  between  themselves,  declared 
their  opinion,  that  under  the  guards  with  which  Gibbs,  Ch.  J. 
had  stated  the  proposition  to  the  jury,  his  Lordship  had  stated 
it  correctly. 

t  5  T.  E.  175. 
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Noble  The  assignees  of  the  plaintiff  now  signified  their  refusal  to 

Adams.       accept  the  permission  offered  them. 

Per  Curiam  : 

The  plaintiff  is  a  bankrupt ;  he  will  be  unable  to  pay  any  costs 
himself.  The  defendant  has  obtained  a  verdict.  The  plaintiff, 
or  rather  his  assignees  through  him,  apply  for  a  new  trial.  They 
profess,  that  if  the  plaintiff  gets  a  verdict  against  the  defendant, 
they  will  take  the  benefit  of  it ;  if  Noble  fails,  they  refuse  to  be 
bound  by  the  verdict,  or  pay  the  costs,  upon  the  groimd  that  this 
is  res  inter  alios  acta.  Upon  that  ground,  that  it  is  res  ihter  alios 
acta,  we  leave  them  to  that  right  of  action  which  remains  to 
them,  and  this 

Rvle  must  be  discharged. 


1816.  DOE,  ON  THE  Demise  of  BUNNY  v.  EOUT.t 

July  2.  ' 
(7  Taunt.  79—85 ;  S.  C.  2  Marsh.  397.) 

t  '  ^  J  Bequest  of  **  all  my  stock  in  trade,  household  goods,  weariDg  apparel, 

ready  money,  securities  for  money,  and  every  other  thing  my  property, 
of  what  nature  or  kind  soever,  to  and  for  her  own  proper  use  and  dis- 
posal :  "  Held,  not  to  carry  land,  being  controlled  by  indications  which 
rendered  the  testatrix's  intent  uncertain. 

But  if  the  testatrix's  intent  to  pass  land  had  clearly  appeared,  these 
words  are  sufficient  to  carry  land. 

This  case  was  argued  on  a  former  day  in  this  Term  by  Pell, 
Serjt.  for  the  plaintiff,  and  Lens,  Serjt.  for  the  defendant. 

[  80  ]        GiBBs,  Ch.  J.  now  delivered  judgment : 

This  was  an  action  of  ejectment  brought  to  recover  a  certain 
messuage  in  Andover.  It  was  tried  at  the  Winchester  Spruig 
Assizes,  1816,  before  Graham,  B.,  when  a  verdict  was  found  for 
the  plaintiff  on  the  demise  of  Bunny,  subject  to  a  point 
reserved  upon  the  construction  of  the  following  will  of  Mary 
Bout,  spinster : — "  I  desire  *  my  just  debts  of  every  sort, 
with  my  funeral  expenses,  to  be  paid  and  properly  discharged 

t  Commented  on  by  Malins,  Y.-C.  in  Smyth  v.  Smyth  (1878)  8  Gh.  D.  561. 
665,  38  L.  T.  633.— E.  C. 
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by  my  executrix  hereinafter  named ;  and  subject  thereto,  I  give        Bob 
and  bequeath  unto  my  sister  Ann  Rout,  all  my  stock  in  trade,        rout. 
household  goods,  wearing  apparel,  ready  monies,  securities  for 
money,  and  every  other  thing,  my  property,  of  what  nature  or 
kind  soever,  to  and  for  her  own  proper  use  and  disposal.     And 
1  do  hereby  appoint  her  my  whole  and  sole  executrix  of  this  my 
last  will  and  testament."    The  will  is  executed  so  as  to  pass  both 
real  and  personal  estate,  and  both  will  pass  by  the  language 
which  is  used,  if  the  Court  can  collect  a  clear  intent  to  convey 
both,  but  if  only  doubts  are  raised,  they  will  not  disinherit  tha 
heir.    ILinsfield,  Ch.  J.,  in  the  case  of  Roe  on  the  demise  of 
Helling  y,  Yeud,\  lays  down  the  law  clearly  upon  this  subject. 
The  question  therefore  is,  whether  the  Court  can  collect  a  clear 
design  to  pass  real  as  well  as  personal  estate.     There  is  no  case 
decided  on  similar  words,  to  guide  us ;  therefore  we  must  form 
oar  own  judgment  of  the  meaning  of  the  Words.     The  plaintiff 
relies  on  some  decided  cases,  and  also  contends,  that,  even  with- 
out authority,  the  words  of  the  will  itself  conduct  us  to  the  con- 
clusion that  the  land  passes  by  this  devise.    Hopewell  v.  Acklandt 
is  the  first  case  in  point  of  time ;  the  will  runs  thus : — "  Whereas 
I  have  given  my  bond  to  leave  my  manor  of  Buckley  *to  the       [  "81  ] 
daughter  of  my  brother  James  Ackland,  and  the  heirs  of  her 
body,  it  she  live  to  attain  the  age  of  twenty-one  years,  but  if  she 
die  before  she  attain  that  age,  then  it  is  to  return  to  me  again, 
if,  therefore,  my  said   brother's  daughter  shall  happen  to  die 
before  she  attain  her  age  of  twenty- one  years,  I  give  the  said 
manor  to  my  brother  Bichard  Ackland  and  his  heirs;  also  I 
give  to  my  brother  Bichard  Ackland  all  my  land,  tenements,  and 
hereditaments  whatsoever ;  also  I  give  to  my  brother  Bichard 
Ackland  all  my  goods,  chattels,  monies,  debts,  and  whatsoever 
else  I  have  in  the  world,  not  before  by  me  disposed  of.    It  was 
held  that   those  words,  *'  whatsoever  else  I  have  in  the  world, 
not  before  by  me  disposed  of,"  carried  land,  notwithstanding  that 
they  were    preceded  by  the  words  goods,  chattels,  monies,  and 
debts.     And  it  was  rightly  so  decided ;  for  the  testator,  in  the 
earlier  part  of  his  will,  disposes  of  land,  but  there  is  not  a  pre- 
ceding word  at  all  referring  to  personal  property.    He  had,  in 
+  2  Bos,  &  P.  (N.  E.)  214.  J  1  Com.  164. 
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Dob         the  former  part  of  his  will,  disposed  of  land ;  he  had  not  dis- 
RouT.        posed  of  any  thing  but  land,  it  was  therefore  necessarily  his 
intent  to  dispose  of  such  land  as  was  not  before  disposed  of. 
That  case  is  not  applicable  here,  for  not  one  precedent  word  in 
this  will  refers  to  land.     Huxtep  v.  Brooman^  was   next  cited : 
there  the  will  was,  "  I  give  and  bequeath  to  Mary,  daughter  ol 
Mary  Huxtep,  and  likewise  to  the  son  and  daughter  of  Susan 
Topley,  all  the  overplus  of  my  money ;  and  likewise  beg  of  my 
executor,  that  he  will  pay  into  the  hands  of  the  above  children's 
friends,  all  the  money  that  is  due  to  me  on  settling  my  father's 
account."     So  far  the  will  relates  to  personal  property  only.    He 
proceeds,  "Friday."     This  form  of  recommencing  the  subject 
shews  that  this  was  a  substantive  bequest,  and  stands  indepen- 
[  •82  ]       dent  of  the  other.    Then  *follow  the  words,  which   the  Lobd 
Chancellor  thought  conveyed  land,  and  he  rightly  so  thought, 
"  I  give  and  bequeath  to  them  all  I  am  worth,  except  20/.  which 
I  give  to  my  executor,  Mr.  Thomas  Brooman."     The  next  case 
relied  on  was  Doe  lessee  of  Wall  v.  Langlands.l     There  the  wili 
was,  "  To  R.  Doran  and  E.  Wall  I  give  and  bequeath  all  and 
every  the  residue  of  my  property,  goods,  and  chattels : "  and 
certainly  that  case  is  a  full  authority,  that  the  words  "  all  my 
property,"  uncontrolled,  will  carry  real  estate ;  and  the  Court  of 
King's  Bench  thought  that  the  words  goods  and  chattels  did  not 
confine  it  to  personalty ;  but  the  Court  put  it  on  this  ground ; 
they  get  rid  of  the  difficulty,  by  reading  the  whole  together  with 
the  copulative  "  and  "  inserted  between  "  property  "  and  "  goods 
and  chattels ; "  this  renders  the  words  goods  and  chattels  cumu- 
lative, and  so  reading  them,  it  is  impossible  to  contend  that 
they  are  restrictive.    In  this  case,  the  position  of  the  words  ren- 
ders it  impossible  to  adopt  the  same  solution  of  the   difficulty ; 
and  Doe  v.  Langlands  is  therefore  not  precisely  in  point,  since  the 
same  reasoning  which  is  there  used,  cannot  be  applied  in  the 
present  case.     So  the  case  stands  on  the  part  of  the  plaintiff. 
The  defendant,  on  the  other  hand,  contends  that  the  meaning 
of  these  words,  "  every  other  thing,  my  property,"  must  be  con- 
fined to  personal  estate,  and  that  they  shew  no  intent  in  the 
testator  to  give  his  real    estate:  and  he    cites    Ttmetrett  v. 
t  1  Br.  0.  0.  437.  t  12  E.  B.  553  (14  East.  370). 
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Perkins.^     That  will  ran  in  these  words  :  "  Item,  all  those  my         Dob 

freehold  lands  and  hop-grounds,  with  the  messuages  or  tene-        rqut 

mentsy    bams,   &c.,  now  in  the  tenure   and  occupation  of  the 

widow  Leach,  and  all  other  the  rest,  residue,  and  remainder  of 

my  estate,   consisting    in  ready  money,  plate,  jewels,   leases, 

judgments,  mortgages,  &c.,  or  in  any  other  thing  whatsoever  or 

wheresoever,  I  give  *unto  my  dearly  beloved  Arabella  Hitchins       [  •s^  ] 

and  her  assigns  for  ever."     And  the  question  was,  whether  the 

residue  passed  to  Arabella  or  not.     There  was  no  doubt  but  the 

words,  to  Arabella  and  her  assigns  for  ever,  would  carry  the  fee 

to  her,   without  the  word  heirs.     W.  Fortescue,  J.  says,  The 

words  "  whatsoever  and  wheresoever  "  must  be  confined  to  the 

filings  antecedent,  and  is  restrained  to  his  hop-grounds  and 

leaseholds ;  for  if  he  intended  to  give  his  wife  all  his  real  estate, 

why  did  he  mention  only  the  Essex  estate  ?    The  reasoning  of 

the  Court  is,  that  as  these  expressions  are  preceded  by  others, 

which  enumerate  personal  estate  only,  they  must  be  confined  to 

matters  of  the  same  nature.     This  is  much  in  point  with  the 

present  case ;  for  the  preceding  words  are  expressive  of  personal 

estate,  and  the  general  words  follow  immediately,  and  there  is 

no  realty  mentioned  in   any  preceding  part  of  the  will.     The 

next  case  mentioned,  is  Roe  on  demise  of  Helling  v.  Yevd.  I    There 

the  testator  devises  in  the  following  words  :  "  First,  I  will  that 

all  my  debts  and  funeral  charges  be  paid  by  my  executrixes  and 

executors   hereinafter  named."     He  then  gives   three  several 

legacies  to  certain  objects  of  his  bounty,  and  to  Ann  Parkin  an 

annuity    of  20L   per  annum  during  her  natural    life.      It  is 

observable  that  none  of  these  bequests  apply  to  any  thing  but 

personal  estate.     Then  he  goes  on  to  say,  "  I  give  to  the  five 

^andchildren  of  my  late  uncle,  Mark  Fox*s,  four  daughters  and 

one  son,"  adding  their  names,  ["all  five  of  whom  I  constitute 

my   executrixes  and  executors,  and  to  whom  I  give  all  the 

remainder  of  my  property  whatever,   and  wheresoever,  to  be 

divided  equally  between  them,  share  and  share  alike,  after  their 

paying  and  discharging  the  beforementioned  annuities,  legacies, 

lebts^  and  demands,  or  any  I  may  hereafter  *make  by  codicil  to       [  *Si  ] 

his  my  ^^^9]  &U  my  goods,  stock,  bills,  bonds,  book-debts,  and 

t  2  Atk.  102.  t  2  Bos.  &  P.  (N.  R.)  214. 
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r>0K         securities  in  the  Witham  drainage  in  Lincolnshire,  and  funded 
Root.       property."     And  the  will  is  attested  by  three  witnesses.    In  that 
case  Mansfield,  Ch.  J.  first  states  the  principles  on  which  the 
Court  proceeds,  and  to  which  I  alluded  in  my  beginning,  that 
there  must  be  a  clear  intent  to  will  away  the  property ;  other- 
wise the  preferable  title  of  the  heir  at  law  must  prevail.    It  may 
be  said,  that  the  same  force  of  reasoning  which  the  late  Chief 
Justice  there  uses  cannot  be  here  applied  :  there  the  enumera- 
tion made  by  the  testator  to  explain  what  he  meant  by  the 
remainder   of  his  property,  and  which  was  restrictive  of  the 
meaning  of  the  general  expression,  was  made  at  the  end  of  his 
will,  whereas  here,  the  words  restricting  the  meaning  do  not 
follow,  but  precede  the  general  expression:   but  many  of  his 
reasons  apply  forcibly.     First,  there  is  no  introductory  clause 
in  either  will,  shewing  an  intent  to   dispose  of  the  testator's 
whole  property.     Secondly,  there   is   no  provision  throughout 
the  will  relating  to  real  estate.     Thirdly,  in  both  wills  all  the 
provisions  for  payment  of  debts  and  legacies,  are  for  paj-ment  by 
the  executors  and  executrixes.    Therefore,  though  the  whole 
reasoning  of  that  case  does  not  apply  here,  a  great  part  of  it 
does ;  and,  on  the  whole,  we  think,  if  the  case  were  to  be  decided 
on  the  authorities  now  before  us,  they  preponderate  in  favour  of 
the  defendant.     On  the  words  of  the  devise  itself,  seeing  that  in 
all  the  introductory  words  used,  the  testatrix  enumerates  every 
particle  of  personal  property  which  she  can  recollect,  without 
saying  any  thing  touching  her  land,  and  seems   to  add  these 
words  at  last,  merely  lest  she  should  have  omitted  something, 
we  cannot  think  but  that  if  she  had  had  it  in  her  intention  to 
dispose  of  her  land,  she  would  have  used  more  particular  expres- 
r  *Sb  ]        sions :  at  all  events,  we  cannot  collect  from  the  will  *a  clear 
intent  to  dispose  of  her  land.     We  therefore  think  that  the  title 
of  the  heir  at  law  must  prevail,  and  that  the   defendant  is 
entitled  to  judgment. 

Jwrfr/wfHf  for  defendant. 
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NAXFAX  AND  Wife  v.  LEGH-t  ^• 

(7  Taunt.  85—97  ;  S.  C.  2  Marsh.  107.)  f  g5  ■; 

Devise  of  testator  s  land  and  estate  in  fee-simple,  where  he  then 
lived  (except  what  was  thereinbefore  bequeathed  to  his  wife),  to  his  son 
Joseph  Hulse,  as  soon  as  he  should  attain  twenty-one,  and  to  his  heirs 
lawfully  begotten  for  ever,  subject  to  an  annuity  of  7/.  to  his  wife ; 
Held,  that  Joseph  Ilulse  took  an  estate-tail  in  the  land  and  estate  in 
fee-simple  where  the  testator  Hved. 

This  was  a  case  directed  by  the  Court  of  Chancery  for  the 
opinion  of  the  Judges  of  this  Court,  the  material  parts  of  which 
in  substance  were,  that  Peter  Hulse,  grandfather  of  the  plaintiff 
Hannah  Nanfan,  being  seised  in  fee  of  an  estate  at  Millington, 
in  the  county  of  Chester,  where  he  resided,  made  his  will,  executed 
and  attested  to  pass  freehold  estates,  as  follows :    Touching  all 
ills  temporal  estate,  he  charged  the  whole  thereof  with  payment 
of  his  debts,  funeral  expenses,  and  testamentary  charges.     He 
gave  to  his  wife,  Hannah   Hulse,  his  cottage  adjoining  to  his 
estate  where  he  then  lived,  during  her  natural  life,  if  she  con- 
tinned  chaste  and  unmarried ;  but  immediately  after  her  death 
or  marriage,  to  his  son  Joseph  Hulse,  as  soon  as  he  should 
attain  to  the  age  of  twenty-one  years,  and  to  his  heirs  for  ever. 
He  gave  his  land  and  estate  in  fee  simple,  where  he  then  lived, 
situate  in  Millington,  except  what  was  thereinbefore  bequeathed 
to  his  wife,  to  his  son  Joseph  Hulse,  as  soon  as  he  should  attain 
twenty-one  years,  and  to  his  heirs  lawfully  begotten  for  ever, 
subject  to  an  annuity  of  7i.  to  his  wife,  agreeable  to  articles 
made  at   the  testator's  marriage.      He   gave  to  his  daughter 
Hannah  Hulse  600i.,  to  be  paid  to  her  out  of  his  personal  *estate,       L  *^^  i 
as  soon  as  she  should  attain  twenty-one  years,  or  to  her  issue,  if 
any  there  were.     He  gave  to  his  wife  30i.  out  of  his  personal 
estate,   and  certain  furniture.      He  directed  his  executors  to 
employ  all  the  rents  and  profits  arising  from  his  whole  estate 
N  r  the  support,  education,  and  maintenance  of  his  wife,  son, 
ifld  daughter  until  she  should  attain  twenty-one  years,  and 
hen  for  the  support  of  his  wife  and  son  until  he  should  attain 

+  Aca/rd.  per  Lord  Campbell,  Ch.  J.  in  Good  v.  Good  (1857)  7  El.  &  Bl. 
95.— B.  C. 
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Nanpan     twenty-one  years,  and  then  all  the  overplus  of  his  goods,  chattels, 
Lbgh.       aiid  effects,  of  what  nature  soever,  he  gave  to  his  son,  charged 
with  payment  to  his  daughter  or  her  lawful  issue,  if  any  there 
were,   of    lOOi.    immediately    after    the    son    should  become 
possessed  of  such  residue,  or  in  twelve  months  after  he  should 
attain  twenty-one  years.     And  if  either  of  his  children  should 
die  before  the  legacies  thereinbefore  bequeathed  should  become 
due,  then  his  or  her  legacy,  or  share,  so  dying,  should  go  to  and 
for  the  use  and  benefit  of  his  survivor,  son,  or  daughter,  as  it 
should  happen,  if  he  or  she  so  dying  left  no  lawful  issue ;  but  if 
both  his  children  should  die  before  attaining  twenty-one,  and 
without  issue,  then  he  gave  to  his  wife  200Z.,  with  power  to  dis- 
pose of  the  same  amongst  her  relations ;  and  the  other  remainder 
of  his  whole  estate  he  gave  to  his  own  relations,  nephews  and 
nieces,  to  be  divided  amongst  them,  share  and  share  alike.    The 
testator  died  in  1761 ;   his  son  Joseph  Hulse,  his  heir  at  law, 
survived  him,  and  took  possession  of  the  estate  devised  to  him, 
and  died,  leaving  the  plaintiff  Hannah  Nanfan,  his  only  child 
and  heir  at  law,  him  surviving,  and  having  by  his  will,  made 
after  the  death  of  Peter  Hulse,  devised  to  her  all  his  real  estate 
for  her  life,  with  remainders  over.   The  plaintiff  Hannah  Xanian, 
upon  the  death  of  her  father,  took  possession  of  the  estate  at 
Millington,  and  upon  the  supposition  that  under  the  will  of  Peter 
L  '87  ]       Hulse  she  *was  tenant  in  tail  thereof,  she,  together  with  the 
plaintiff  her  husband,  suffered  a  common  recovery  thereof,  and 
afterwards  contracted  with  the  defendant  for  the  sale  to  him  of 
the  fee- simple  of  that  estate  at  Millington ;    but  the  defendant 
objected  to  the  plaintiff's  title,  on  the  ground  that  the  estate  was 
devised  in  fee  simple  to  Joseph  Hulse  by  the  will  of  Peter  Hulse, 
and  that  Joseph  Hulse  had  by  his  will  devised  the  premises  to 
his  daughter  the  plaintiff  Hannah  for  her  life  only  ;    that  she 
could   not    therefore  make  a  good   title.      The  question  was. 
whether  by  the  will  of  Peter  Hulse  an  estate  in  fee  or  an  estate 
in  tail,  in  the  premises  wherein  he  lived  at  the  time  of  makin^r 
his  will,  was  given  to  Joseph  Hulse,  the  father  of  the  i^laintiff 

Hannah  ? 

»  ♦  »  ♦  » 

Lens,  Serjt.  for  the  plaintiffs,  contended,  that  by  the  devise 
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to  Joseph  and  his  heirs  lawfully  begotten  for  ever,  Joseph  took      Nanpan 
an  estate  tail  only.     The  testator,  having  in  other  parts  of  his        legh. 
will  devised  a  fee  simple  in  other  terms,  must  be  taken  to  have 
varied  his  phrase,  not  without  a  variation  in  his  meaning,  and 
though  these  might  in  some  other  cases  be  words  of  surplusaj^e, 
they  were  not  in  this  instance  meant  as  such  by  the  testator. 
He  destines  the  residue  of  his  whole  estate,  *which  includes  the       [  *^^  1 
realty  as  well  as  the  personalty,  to  go  over  to  his  nephews  and 
nieces,  only  in  case  his  son  and  daughter  should  die  without 
immediate  descendants.     The  proof  is,  that  his  nephews  and 
nieces,  to  whom  he  gives  the  estate  over,  are  themselves  heirs 
lawfully  begotten,  in  the  larger  and  more  general  sense  of  the 
word ;  therefore  he  could  not  die  without  heirs  lawfully  begotten, 
so  long  as  his  nephew  and  niece  survived  ;  and  consequently  the 
estate,  by  the  terms  of  the  devise,  could  not  go  over  to  them 
until  they  and  their  heirs  were  extinct ;  and  as  they  then  would 
be  incapable  of  taking,  the  devise  could  never  take  effect  at  all, 
and  is  therefore  void,  which  is  an  argument  against  giving  it 
this  construction,  ut  res  magis  valeat  quam  per  eat.      The  words 
lawfully  begotten   narrowed   the  description  of  heirs  to   those 
which  were  legitimately  descended  from  the  body  of  Joseph. 
There  is  in  this  respect  a  difference  in  construction  between  a 
deed  and  a  will.     Littleton  says,+  "If  a  man  give,  donCj  (which 
signifies  by  deed,)  t  lands  or  tenements  to  another,  to  hold  to  him 
and  to  his  heirs  males,  or  to  his  heirs  females,  he  to  whom  such 
gift  is  made,  hath  a  fee  simple."     But  Lord  Coke,  commenting 
thereon,  8ays,§   "  If  a  man  by  his  last  will  devise  lands  or  tene- 
ments to  a  man  and  to  his  heirs  males,  this,  by  construction  of 
law,  is  an  estate  tail,  the  law  supplying  these  words,  (of  his 
body.)"       So,  "  Devise  to  one  et  heredihus  legitime  procreatis,  is 
tail."  II       In  Beresford's  case,ir  a  feoffment  was  made  to  the  use 
of  Aden  Beresford,  son  of  James  B.,  and  of  the  heirs  males  of 

f  Co,  Litt.  27  a,  s.  31.  rot.  1408. 

t  [This  gloss  of  the  learned  counsel  ||  CJo.  Litt.  20  h;    Harg.    note    2, 

or  the  reporter  is  not  quite  accurate :  cites  Moor,  711,  perperam  pro  p.  611 

he  should  have  said  **i«^  VI WW,"  for  (which  is  in  point),  or  [hy  Gibbs, 

a  feoffment  might  he  without  deed  Ch.  J.]  for  637.     Church  v.  Wyatt, 

in  littleton's  time  and  long  after. —  H  7  Co.  Eep.  135,  in  some  editions 

P.P.]  41  h. 

$  Co.  liitt.  27  a;  Hil.  43  Eliz.  C.  B. 
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Nakf^n      the  said  Aden,  lawfully  begotten,  and  for  default  of  such  issue, 
Leoh.       to  the  *use  of  Thomas  Beresford  :  and  it  was  resolved  that  Aden 
I  *89  J       Beresford  took  an  estate  tail.     So,f  devise  of  a  copyhold  to  bis 
son  or  daughter,  wherewith  the  testator's  wife  is  then  pregnant, 
et  haredibus  suu  legitime  procreatis,  and  if  they  should  die  with- 
out fruit  of  their  body,  then  that  J.  S.  should  sell  it,  creates  an 
estate  tail.    Chief  Baron  Gomtn  I  has  overlooked  this  limitation 
over,  and  cites  the  case  as  an  authority  that  a  devise  to  A.  and 
his  heirs  legitime  procreatis,  creates  an  entail.     The  only  other 
case  immediately  in  point  is  Lord  Osstdstone's  case.§     There  were 
the  words  "  for  ever,"  as  in  the  present  instance :    it  was  there 
held  that    the  words,    "his  own  right    heirs  male  for  ever," 
pointed  to  heirs  issuing  from  himself,  and  did  not  give  a  fee,  for 
that  none  could  take,  but  heirs  descended  from  the  body  of  the 
testator.     In  another  report  of  the  same  case,||  the  judgment  of 
the  Court  is  not  so  fully,  but  is  more  pointedly  expressed.     The 
Court  say,  heirs  male  in  a  will,  are  always  intended  of  the  body, 
and  imply  an  estate-tail.      This  therefore  meets  the  very  case 
put  by  Coke,  and  there  is  the  concurrent  authority  of   Lord 
Hale,  who,  in  the  residue  of  the  note  cited  above,  adds  the 
reasons.    Lord  OastUstone^s  case  supplies  the  words  "  for  ever,"  if 
they  were  material,  which  they  are  not,  for  every  entail  in  con- 
templation of  law  is  a  fee,  and  for  ever. 

Bosanquetf  Serjt.  contra,  urged  that  this  devise  created  an 
estate  in  fee  simple :  no  decided  case  was  directly  applicable ; 
the  two  cases  cited  were  not  entitled  to  the  weight  which  had 
been  given  them,  and  the  cause  must  be  considered  upon  prin- 
ciple. These  words  in  a  feoffment,  or  a  grant,  or  a  limitation  to 
uses,  would  have  given  a  fee ;  and  there  are  no  subsequent  words 
[  ♦90  ]  *which  restrain  it  to  an  estate  tail.  Words  such  as  are  here 
found,  would  not,  even  in  a  will,  carry  an  estate-tail.  Beresford* $ 
case  expressly  distinguishes  between  heredum  suorvm,  and  de  «€, 
the  latter  of  which  plainly  denote  the  body;  here  it  is  the 
possessive,  "his,"  not "  of  him."      The  limitations  to  uses,  as 

t  Church  V.  WyaU,  Mo.  637.  §  3  Salk.  336. 

X  Co.  Dig.  Devise,  N.  6,  p.  398.  II  11  Mod.  119;  Fwd  v.  Osiulstouf. 
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was  held  in  Abraham  y.  Twigg,\  are  to  be  construed  most  nearly      Nanfax 
to  wills,  and  gifts  in  tail  are  to  be  construed  most  nearly  as       legh. 
devises,  because    the    Statute  of  Westminster   the    2nd   says, 
Voluntas  donatoris,  dec,  de  cetera  observetur.     What,  then,  is  the 
distinction  between  deeds  ahd  wills  ?    In  a  will,  the  estate  must 
Ije  expressly  given  to  the  heirs  special,  however  untechnically 
expressed.     So  is  it  in  a  deed ;    it  suflSces  if  it  appear  by  any 
implication  what  the  stock  is,  whence  the  heirs  are  to  come  :  but 
it  mast  not  be  a  matter  of  probability  or  doubt ;  it  must  be  the 
legitimate  conclusion  from  the  expressions  used,  not  demonstrably 
certain,  but  morally  certain,  and  as  Lord  Kenyon,  Ch.  J.  says, 
in  Lane  y.  Lord  Stanhope^X  not  conjecturing,  but  expounding. 
BiLLBR,  J.  in  Hodgson  v.  Ambrose, %  observes,  that  if  a  testator 
make  use  of  legal  phrases  or  technical  words  only,  the  Court  are 
bound  to  understand  them  in  the  legal  sense.     It  is  bad  logic  to 
put  a  different  meaning  on  words  from  that  which  in  general 
they  mean,  without  farther  aid  than  the  words  themselves.;! 
"  The  intent  of  the  devisor  must  plainly  appear.    It  is  laid  down 
hv  the  counsel  for  the  plaintiff,  that  the  words  '  to  a  man  and 
his  heirs  male '  in  a  deed,  carry  a  fee,  in  a  will,  create  an  estate 
tail : "   that  is  on  the  principle,  that  in  a  deed  it  is  necessary 
absolutely  to  limit  an  estate- tail  to  heirs  special.     The  Courts 
say,  that  the  estate  expressed  is  contrary  to  the  rule  of  law :  and 
therefore,  as  the  feoffor  has  given  an  estate  of  inheritance  in 
order  to  effectuate    the  deed,  they  reject  *the  word   **  male."       [  *oi  ] 
But  in  a  will,  the  word  male,  which  is  part  of  the  context,  fol- 
lowing the  word  heirs,  and  shewing  that  the  testator  meant,  that 
the  estate  should  descend  to  some  heirs  male,  the  Courts  make 
it  descend  in  the  only  way  in  which  it  can  descend  to  heirs  male 
onlj,  viz.  in  tail-male.     ♦     *     ♦ 

LenSy  in  reply,  [cited  Shelly  v.  Earsjield  1i  ] .  [94] 

Bosanquet  rejoined  on  the  case  of  Shelly  v.  Earsjield.     *     *         r  acj  ] 

Cur.  adv.  vidt. 

t  Cro.  El-  478;  S.  C.  Mo.  424.  I|  Gilb.  on  Devise,  31. 

t  3  B.  B.  197  (6  T.  R.  345,  352).  f  I  Chanc.  Rep.  110,  206. 

§  I  Doug.  341. 
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R.R. 


Nanfah 

r. 
Leoh. 


The  following  certificate  was  afterwards  sent  to  the  Court  of 
Chancery : 

"  We  have  heard  this  case  argued  ;  we  have  considered  it,  and 
are  of  opinion  that  an  estate  tail  was  given  to  Joseph  Hulse,  the 
father  of  the  plaintiff  Hannah  Nanfan,  by  the  will  of  the  testator 
Peter  Hulse,  in  the  premises  wherein  the  said  testator  Peter 
Hulse  lived  at  the  time  of  making  his  will. 

"  V.  GiBBs.  "  A.  Chambre. 

"  J.  Heath.         "  R.  Dallas." 


1816.       BETTISON  AND  Another  v.  RICKARDS  and  Another. 


[105] 


(7  Taunt.  105—121 ;  S.  C.  2  Mareh.  413.) 

Sir  G.  P.  possessed  of  an  estate  pur  outer  vie,  and  seised  of  lands  in 
fee,  in  the  counties  of  D.  and  N.,  and  of  equitable  and  legal  estates  for 
life  in  seven  other  counties,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  with  remainder  to  himself  in  fee,  and  being  possessed  of  a 
long  leasehold,  and  entitled  for  his  life  to  the  dividends  of  certain  trusts 
money,  with  remainder  to  his  children  absolutely,  and  possessed  of 
other  personal  effects,  devised  the  estate  pur  outer  vte  to  E.  Lester  for 
life ;  remainder  to  R.  S.  absolutely.     He  devised  all  other  his  estates, 
real  and  personal,  wheresoever  situate,  which  he  was  possessed  of  or 
entitled  to,  and  of  which  he  had  power  to  dispose,  to  E.  I.,ester,  her 
heirs,  executors,  &c.     In  case  the  testator's  son  should  die  without 
issue,  he  devised  all  his  real  estates,  not  therein  before  disposed,  situate 
in  all  the  nine  counties  named,  and  all  testator's  personal  property  in 
any  of  the  public  stocks  or  funds,  to  E.  Lester  for  life ;  remainder  to 
B.  S.  in  fee.     Held,  that  E.  Lester  took  an  eatate  in  fee  in  the  testator's 
fee-simple  lands  in  the  counties  of  D.  and  N. 

This  was  a  case  sent  by  the  Master  of  the  Rolls,  for  the 
opinion  of  the  Judges  of  this  Court. 

Sir  George  Pauncefote,  Bart.,  in  his  life-time,  and  at  the  time 
of  his  death,  was  seised  of  an  estate  of  freehold  in  a  capital 
mansion  called  Preston  Court,  with  divers  premises  in  the  parish 
of  Preston,  in  the  county  of  Gloucester,  during  the  lives  of  three 
persons,  and  the  life  of  the  survivor  of  them,  at  a  certain  rent 
payable  for  the  same.  "Het  had  also  contracted  with  one 
W.  Sherrard  for  the  purchase  of  the  fee-simple  of  certain  lands 
in  the  county  of  Leicester,  part  of  which  lands,  by  lease  and 


+  The  parts  included  between  in- 
verted commas  weae  added,  upon  the 
suggestion  of  the  Court,  after  the 
first  argument,  for  the  purpose  of 


shewing  the  state  of  Sir  George 
Fauncefote's  property  about  the  time 
of  making  his  will. 
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release  of  18th  and  19th  May,  1807,  were  conveyed  to  him  and     Bbttison 
to  his  heirs,  to  the  use  of  Sherrard,  his  executors,  &c.,  for  one    rickards. 
thousand  years,  for  securing  8,000Z.  and  interest,  and  subject 
thereto,  to  the  use  of  a  trustee  for  five  hundred  years,  to  raise  on 
the  request  of  Sir  G.  Pauncefote,  his  executors,  &c.,  200/.  for  his 
and  their  benefit ;  and  after  the  *determination  of  those  terms,       C  *106  ] 
and  in  the  meantime,  subject  thereto,  to  the  use  of  the  said 
Sir  G.  Pauncefote  and  his  assigns  for  his  life,  with  remainder  to 
trustees  to  support  contingent  uses  and  estates,  with  remainder 
to  the  use  of  the  defendant  Sir  Eobert  Howe  Bromley,  and  the 
heirs  male  of  his  body,  with  divers  remainders  over,  and  the 
ultimate  remainder  to  Sir  G.  Pauncefote  in  fee :  and  the  residue 
of  which  lands  were,  by  lease  and  release  of  the  same  date,  con- 
veyed to  Sir  G.  Pauncefote  and  his  heirs,  to  the  use  of  Sherrard, 
his  executors,  &c.  for  one  thousand  years,  for  securing  3,000Z. 
and  interest,  with  remainder  to  trustees,  their  heirs  and  assigns 
for  ever,  upon  trust,  in  case  Sir  G.  Pauncefote,  his  executors,  &c. 
should  pay  to  Sherrard  3,000Z.  and  all  interest  within  five  years 
from  the  date  of  that  release,  then,  but  not  otherwise,  to  convey 
the  said  lands  to,  and  to  the  use  of,  Sir  G.  Pauncefote,  his  heirs 
and  assigns  for  ever ;  and  in  the  meantime  to  permit  and  suffer 
him  and  them  to  receive  the  rent  to  his  and  their  own  use.     But 
in  case  Sir  G.  Pauncefote,  his  executors,  &c.  should  not  actually 
pay  to  Sherrard  the  sum  of  3,000i.  and  interest  within  the  five 
years,  then  upon  trust,  as  soon  as  the  five  years  should  expire, 
to  convey  and  assure  all  the  same   lands  to  the  use  of   Sir 
G-  Pauncefote  and  his  assigns  for  his  life,  with  remainder  to  the 
use  of  the  defendant  Sir  B.  H.  Bromley  and  his  heirs  male,  with 
divers  remainders  over,   and  the  ultimate  remainder  to    Sir 
G.  Pauncefote  in  fee."    He  was  also  seised  of  an  estate  for  life, 
in    certain  lands  in  the  counties  of  Huntingdon,  Gloucester, 
Hereford,    Worcester,    Lincoln,    Nottingham,    and    Leicester, 
"  under  the  settlement  made  in  pursuance  of  articles  entered 
into,  previously  to  his  marriage  with  Hester  Curzon,  spinster, 
dated  18th  May,  1789,  which  said  Hester  Curzon  was  living  at 
the  date  of  his  will,  and  is  yet  alive,  having  had  a  son,  the 
defendant  Sir  E.  H.  Bromley,  Bart.,  who  was  the  only  *child  of      [  ♦lO?  ] 
the  marriage,  and  at  the  date  of  the  will  had  attained  the  age  of 
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Bettison  twenty-one  years,"  with  remainder  to  his  l&rst  and  other  sons  of 
RicKABD?.  ^^^^  marriage  in  tail  male,  **  with  remainder  to  the  daughters  of 
that  marriage,  as  tenants  in  common,  in  tail  male,  with  cross 
remainders  between  them  in  tail,"  and  with  the  ultimate  re- 
mainder to  himself.  Sir  G.  Pauncefote,  in  fee;  he  was  also  seised 
of  an  estate  in  fee  simple  in  messuages,  lands,  and  tenements,  in 
the  counties  of  Nottingham  and  Derby,  and  in  the  town  and 
county  of  the  town  of  Nottingham,  subject  to  certain  mortgages 
afifecting  the  same,  '*  made  to  the  trustees  of  his  marriage  settle- 
ment," and  was  also  under  another  indenture  of  settlement,  dated 
18th  May,  1779,  interested  in  8Z.  per  cent,  aimuities  and  South 
Sea  annuities,  and  the  said  mortgages  on  his  own  estate,  being 
the  securities  for  property,  which  had  been  by  the  said  second- 
mentioned  settlement  settled  upon  trust  to  pay  the  interest,  &c. 
thereof  to  Sir  G.  Pauncefote  and  his  assigns  during  his  natural 
life,  and  after  his  decease,  to  pay  the  same  to  Dame  Esther  his 
wife,  for  her  life,  and  after  the  decease  of  the  survivor  of  them 
Sir  G.  Pauncefote  and  wife,  upon  trust  to  sell  and  transfer  the 
same,  and  pay  and  dispose  of  all  and  every  the  sums  of  money 
arising  by  such  sales  or  transfers,  and  the  dividends  and  interests 
and  proceeds  thereof  which  should  accrue,  from  the  death  of  Sir 
G.  Pauncefote,  until  such  sales  or  transfers,  in  manner  following, 
viz.  in  case  there  should  be  any  child  or  children  of  Sir 
G.  Pauncefote  on  the  body  of  the  said  Dame  Esther  his  wife, 
other  than  and  except  an  eldest  or  only  son,  to  pay  and  dispose 
of  all  and  every  the  sum  and  sums  of  money  which  should  arise 
from  such  sales  or  transfers,  unto  or  amongst  all  and  every  such 
child  and  children  (not  being  any  of  them  an  eldest  or  only  son) 
in  equal  parts  and  proportions,  share  and  share  alike,  and  if 
[  *10'6  ]  there  should  be  but  one  such  child,  then  should  *pay  the  whole 
to  such  one  child,  with  benefit  of  Survivorship  between  the 
younger  children,  if  any  daughter  should  depart  this  life  before 
she  should  attain  her  age  of  twenty-one  years,  or  unmarried,  or 
any  son  should  depart  this  life,  or  become  an  eldest  son,  before 
he  should  attain  his  age  of  twenty-one  years ;  and  upon  farther 
trust,  that  if  there  should  be  issue  of  Sir  G.  Pauncefote  on  the 
body  of  the  said  Dame  Esther  an  only  son,  and  no  other  child, 
who,  being  a  son,  should  live  to  attam  the  age  of  twenty-one 
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years,  or  being  a  daughter,  should  live  to  attain  that  age  or  be     bettison 
married,  in  trust  for  such  only  son,  his  executors,  &c.,  and  in     rickards. 
case  there  should  be  no  child  who  should  live  to  attain  a  vested 
interest,  then  as  to  one  moiety  of  the  said  trust  monies,  for  Sir 
6.  Pauncefote,  his  executors,  &c.,  and  as  to  the  other  moiety,  in 
trust  for  Dame  Esther,  in  case  she  should  happen  to  survive  Sir 
6.  Pauncefote :  but  in  case  she  should  die  in  his  life-time,  then 
as  to  the  last-mentioned  moiety,  in  trust  for  such  person  and 
persons  as  she  should  by  will  appoint,  and  in  default  of  appoint- 
ment, for  her  executors  or  administrators.  He  was  also  absolutely 
possessed  of  a  leasehold  messuage  in  Bussell  Square,  Middlesex, 
and  of  household   furniture,   and  other  personal    estate    and 
effects."      Sir  G.  Pauncefote  made  his  will   in  writing  dated 
28th  April,  1807,  executed  and  attested  as  by  law  required  for 
passing  freehold  estates  of  inheritance,  in  the  words  following, 
nz.  First,  I  devise  and  bequeath  all  that  my  capital  mansion- 
house  called  Preston  Court,  with  the  messuages,  farms,  lands, 
tenements,   and    hereditaments    thereto    belonging,   situate    in 
Preston   in  the  county  of  Gloucester,  unto  Elizabeth  Lester, 
commonly  known  by  the  name  of  Mrs.  Edwards,  to  hold  to  her, 
and  her  assigns,  for  her  natural  life,  with  power  to  raise  such 
sums  of  money  as  may  be  necessary  from  time  to  time,  to  renew 
the  lease  of  the  estate  at  Preston,  and  charge  the  *same  thereon ;       [  •loo  "J 
and  after  her  decease,  I  devise  and  bequeath  the  same  estate  and 
premises  to  S.  Smith,  Esquire,  his  heirs,  executors,  adminis- 
trators, and  assigns  for  ever,  upon  condition  of  his  assuming  and 
bearing  the  name  and  arms  of  Pauncefote  only ;  also  I  devise 
and  bequeath  all  other  my  estates,   both  real  and  personal, 
wheresoever  situate,  which  I  am  possessed  of,  or  entitled  to,  and 
of  which  I  have  power  to  dispose,  unto  Elizabeth  Lester,  other- 
wise Edwards,  her  heirs,  executors,  &c.  respectively  for  ever, 
charged  with  the  payment  of  my  just  debts,  funeral  expenses, 
and  the  legacies  of  twenty  guineas  each,  which  I  give  to  Jonas 
Bettison,  Esquire  and  the  Bev.  Balph  Heathcote.    And  in  case 
my  son  R.  Howe  shall  die  without  issue  of  his  body  lawfully 
begotten,  then  I  devise  and  bequeath  all  my  manors,  messuages, 
tenements,  and  real  estates  not  hereinbefore  disposed,  situate  in 
the  several  counties  of  Huntingdon,  Gloucester,  Hereford,  Wor- 
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Bbttison  cester,  Lincoln,  Nottingham,  Leicester,  Derby,  and  the  town  and 
BicKARDF.  county  of  Nottingham,  and  also  all  my  personal  property  in  any 
of  the  public  stocks  or  funds,  or  elsewhere,  unto  the  said 
Elizabeth  Lester  otherwise  Edwards  and  her  assigns  during  her 
natural  life,  without  impeachment  of  waste;  and  after  her 
decease,  I  devise  and  bequeath  all  my  said  real  and  personal 
estates  last-mentioned  unto  the  said  B.  Smith,  his  heirs  and 
assigns  for  ever,  upon  the  same  condition  of  assuming  the  name 
and  bearing  the  arms  of  Pauncefote  only.  And  I  constitute  the 
said  Elizabeth  Lester  otherwise  Edwards  and  Jeremiah  Smith 
my  executors."  The  devisor  died  on  17th  August,  1808,  without 
having  revoked  or  altered  his  will,  and  left  the  defendant  Sir 
B.  H.  Bromley  his  only  son  and  heir  at  law,  and  the  said 
Elizabeth  the  wife  of  the  said  Thomas  Bickards,  late  Elizabeth 
Lester  otherwise  Edwards,  him  surviving. 
[110]  The  question   submitted  to  the  Court  was,  what  estate  or 

interest  the  said  Elizabeth  Bickards,  late  Elizabeth  Lester  other- 
wise Edwards,  took  in  the  messuages,  lands,  and  tenements  of 
the  devisor  in  the  county  of  Derby  and  in  the  town  and  county 
of  the  town  of  Nottingham. 

This  case  was  twice  argued,  first  in  1816,  by  Blosset,  Serjt. 
in  Easter  Term  for  the  plaintiffs,  who  were  the  creditors  and 
legatees  of  Sir  George  Pauncefote,  and  in  effect,  for  the  defen- 
dant Mrs.  Bickards  also,  her  interest  being  the  same  as  that  of 
the  creditors :  and  by  Lem,  Serjt.  in  Trinity  Term  for  the  defen- 
dant Sir  Bobert  Howe  Bromley,  the  heir  at  law ;  the  Court 
stopping  Best,  Serjt.,  who  would  have  argued,  after  Lens,  on 
behalf  of  the  defendant  Mrs.  Bickards,  upon  the  ground,  that 
they  only  permit  one  counsel  to  be  heard  on  behalf  of  each 
interest,  in  a  case  sent  them  from  the  Court  of  Chancery,  how 
many  parties  to  the  suit  soever  there  may  happen  to  be.     The 
Court,  in  Easter  Term,  1815,  thinking  that  the  effect  which  the 
several  bequests  of  the  personalty  and  the  state  of  the  testator's 
personal  property  might  have,  in  elucidating  the  construction  of 
the  will,  had  not  been  suflSciently  considered  in  the  first  argu- 
ment, directed  the  case  to  be  amended  and  a  second  argument 
to  be  had.     The  case,  having  been  amended  as  it  now  stands. 
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was  accordingly,  in  Trinity  Term,  1816,  again  argued  by  Best     Bbttison 
for  the  plaintiffs  and   the  defendant   Mrs.   Bickards,  and  by     bicicabds. 
Shepherd,  Solicitor-General,  for  the  defendant  Sir  Eobert  Howe 
Bromley,  on  which  occasion,  Blosset  was  heard  in  reply. 

For  the  plaintiffs  and  Mrs.  Bickards,  it  was  contended  that 
the  latter  took  a  fee-simple  in  the  estates  in  Derbyshire  and  the 
town  of  Nottingham.     There  is  evidently  *some  mistake  in  the      [  *ni  1 
will,  and  the, mistake  was,  either  that  the  testator  thought  he 
had  no  power  to  dispose  of  those  estates  of  which  he  was  seised 
only  in  reversion,  or  it  was  the  insertion  of  the  counties  of  Derby 
and  the  town  of  Nottingham  in  the  latter  clause,  under  the  idea 
that  he  had  only  a  reversion  in  fee  in  them.     The  general  inten- 
tion to  be  collected  from  the  whole  will,  was,  that,  whereas  the 
chief  bulk  of  the  testator's  property  was  entailed  upon  his  son, 
all  that  he  could  himself  dispose  of  should  go  to  Mrs.  Bickards. 
Where  the  general  intent  in  a  will  is  plain,  that  will  control  the 
legal  operation  of  the  words  of  the  devise.     Cowper  v.  Lord 
Coicper,  t   and  Ulrick  v.  Litchfield.  I     The  greater  part  of  the 
testator's  personal  estate  was  tied  up  to  the  same  uses  as  the 
testator's  entailed  real  estate.     The  testator  argued  thus — I  have 
the  disposal  over  certain  real  and  personal  property  :  I  wish  to 
do  nothing  for  my  son ;  I  wish  to  give  largely  to  this  lady :  I 
give  her  two  small  estates  in  fee,  and  my  personalty,  wherewith 
she  is  to  pay  my  debts,  and  keep  the  surplus.    But  I  have  also 
the  reversion  of  much  larger  estates ;  they  are  greater  in  value 
than  it  is  prudent  to  give  her  absolutely,  I  therefore  give  her 
those  larger  estates  for  her  life,  with  remainder  to  Bobert  Smith, 
who  shall  take  the  name  of  Pauncefote.     If  the  first  devise  had 
stood  alone,  it  would  clearly  have  given  her  a  fee  in  all  the 
realty,  and  the  absolute  possession  of  all  the  testator's  personalty, 
subject  to  his  debts.    But  the  testator  goes  on  to  give  all  that  he 
had  not  before  disposed  of.     This  second  clause,  therefore,  does 
not  give  any  thing,  if  all  has  been  before  disposed  of.     But  it  is 
not  nugatory,  for  the  testator  looked  on  that  property  which  he 
had  not  in  possession,  and  which  possibly  never  might  come  into 
possession,    as  property  which  he  had  not  power  to  dispose  of, 

t  2  P.  Wms.  720,  741.  t  2  Atk.  374. 
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Bettisox     that  is,  not  to  dispose  of  it  immediately  in  remainder  after  his 
KicKABDs.    *own  decease ;    and  he  therefore  considered  that  he  had  not 

[  •112  ]  devised,  by  the  second  clause,  that  property  which  he  expected 
in  reversion  after  the  decease  of  his  son  without  issue.  The 
first  clause  therefore  gives  her  an  estate  in  fee  in  that  portion  of 
his  land  which  he  could  give  in  fee  in  possession;  under  the 
second,  she  takes  a  reversionary  life-estate  in  that  large  bulk  of 
his  fortune,  which  he  did  not  think  it  fit  to  give  absolutely  from 
his  family  in  favour  of  this  lady ;  thus,  effect  will  be  given  to 
both  clauses  of  the  will,  though  perhaps  not  to  every  word  of  it 
(for  in  any  construction  whatever  some  words  must  be  rejected,) 
and  the  intent  of  the  testator  is  performed.  The  other  construc- 
tion is  absurd,  that  having  first  given  all  in  fee,  he  then  cuts 
down  the  devise  in  fee  of  all  to  a  mere  life-estate.  But  there  is 
another  ground,  on  which  this  may  be  put ;  the  first  clause  is  a 
clear  distinct  devise,  and  must  not  be  cut  down  by  implication. 
Skerratt  v.  Oakley,  t  A  devise  of  a  leasehold  at  Wrentnall  to  W. 
is  not  done  away  by  a  subsequent  bequest  of  money  to  his  wife 
in  full  of  all  demands,  except  the  estate  for  life  of  the  wife  and 
her  assigns,  in  the  premises  at  Wrentnall  aforesaid.  The  Courts 
have  in  some  instances  taken  I  on  themselves  to  correct  evident 
mistakes  in  wills,  and  here  the  mistake  is  palpable.  Thus  in 
Burr  V.  Derail,  devise  of  his  Essex  estate  to  his  eldest  son  and 
the  heirs  of  his  body,  and  of  his  Middlesex  estate  to  his  youngest 
son  and  the  heirs  of  his  body,  and  if  either  of  his  sons  died 
without  issue,  then  his  estate  to  go  over  to  the  survivor,  and  if 
both  his  sons  died  with  issue,  then  he  devised  the  whole  estate 
to  the  plaintiff:   the  Court  held  that  the  testator  must  have 

[  •iis  meant  the  devise  over  in  *case  both  his  sons  died  without  issue, 
and  gave  effect  to  the  will  accordingly.  The  testator  must  have 
meant  to  give  an  estate  in  fee  in  that  property  in  which  he  had 
an  estate  in  fee  in  possession,  not  in  that  in  which  he  had  only 
a  reversion  in  fee,  otherwise  the  provision  not  only  would  be 
extremely  distant  and  uncertain,  but  also  his  debts,  which  were 

t  4  R.  R.  504  (7  T.  R.  492).  out  of  Chancery,  the  verdict  was  for 

X  8  Mod.  59.    The  reporter  has  not  the   plaintifF,   affirming   the    devise 

been  able  to  find  the  decision  here  ipsis  terminis,  and  not  correctin  >  the 

stated:  upon  the  trial  of  the  iesue  mistake. 


voL.XTn.]       1816.     C.  P.     7  TAUNT.  113—114.  465 

large,  would  remain  unpaid.    It  cannot  be  imagined  that  the     Bettison 
testator  meant  to  provide  for  payment  of  his  debts  after  an    rickabds. 
indefinite  failure  of  issue  of  his  son.     Secondly,  the  whole  would 
be  void,  unless  the  Court  could  imply  an  estate  tail  to  be  devised 
to  his  son ;  the  defendant's  argument,  therefore,  imagines,  that 
the  testator  gave  that  which  is  nothing  in  value  in  point  of  fact, 
and  amounts  to  nothing  in  point  of  law,  as  the  fund  for  a  purpose 
which  requires  present  payments.     There  are  cases  in  which  an 
estate,  given  over  to  A.  after  failure  of  issue  of  B.,  gives  an  estate 
tail  to  B.    Those  are  cases  where  the  question  has  arisen,  what 
is  to  become  of  the  estate,  until  the  decease,  or  decease  without 
issue  of  A.,  on  which  event  it  is  given  over,  and  an  estate  for 
life,  or  in  tail,  to  A.  himself  has  been  implied,  but  here  that 
implication  is  rebutted   by  the  circumstance  that  A.,  the  son, 
ahready  has  himself  an  estate  in  tail.     In  Popham  v.  Banfield  t 
it  was  argued,  that  by  the  codicil,  by  implication,  an  estate  tail 
was  given  to  A.,  but  the  Court  said,  after  an  express  estate  given, 
we  will  not  take  it  away  by  implication.     The  only  way  in  which 
it  is  proposed  to  narrow  down  this  first  estate,  is  by  an  implica- 
tion, which  does  not  here  arise.      Green  v.  ArmsteaLl     "  I  will 
that  W.  Green  shall  have  my  house  and  lands  in  Clay.     Item,  I 
give  my  land  and  house  in  Stukey  and  elsewhere  to  R.  M."     The 
last  expression  includes  all  his  land,  taken  in  its  natural  import, 
and  therefore  includes  that  *given  to  his  son,  W.  Green  ;  yet,  it      [  ♦lU  | 
was  held,  that  though  the  testator  had  no  lands  but  in  Clay  and 
Stukey,  yet  the  word  elsewhere  would  not  pass  the  lands  in  Clay, 
and  should  rather  be  taken  to  be  surplusage  and  void,  than 
revoke   the  preceding  express   devise.      Loddington  v.   Kyme,% 
and  King  v.  Mell%ng,\\     The  Court  say,  an  estate  of  inheritance 
expressly  given  before,  shall  not  be  overridden  and  narrowed 
down  by  any  estate  given  afterwards  by  implication,  but  only  by 
direct  expression.     It  is  by  no  means  clear,  that  the  last  devise 
is  to  prevail ;  it  is  not  settled  law  that  that  construction  shall 
prevail ;  where  the  same  thing  has  been  expressly  given  to  two, 
it  has  been  held  to  make  a  joint  tenancy.lT   It  is  improbable  that 

*  1  Salk.  236.  ||  2  Lev.  58;  S.  0.  1  Vent.  230. 

X  Hob.  65.  H  Co.  Litt.  112  b. 

I  3  I>v.  431. 

B.B. ^VOL.  XVII.  H  H 
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Bettison     the  testator  should  give  a  part  in  the  next  clause,  if  he  were  in 
RicKABDs.     A  right  and  disposing  mind,  when  he  had  immediately  before 
given  the  whole. 

Argument  for  the  defendant : 

The  case  is  to  be  considered  as  if  the  testator  had  had  no 
other  lands  than  those  in  the  counties  of  Derby  and  the  town  of 
Nottingham.    In  those  estates  Sir  Bobert  Howe  Bromley  takes 
by  this  devise  an  estate-tail,  with  remainder  to  Mrs.  Eickards 
for  life,  remainder  to  Bobert  Smith  in  fee.    In  construing  every 
will  the  Court  will  give  effect  to  the  intent  of  the  testator,  but  it 
must  be  an  intent  authorised  by  the  words  on  the  face  of  the  will 
itself.    All  the  parts  of  the  will  are  to  be  considered  together, 
and  all  are  to  be  reconciled,  if  possible  :   if  not,  it  is  to  be  seen 
whether  the  Court  can  exercise  the  power  of  rejection  of  any 
words ;  and  this  power  must  be  limited  to  loose,  inaccurate,  or 
ambiguous  words,   or  such  as  present  a  gross  and   palpable 
blunder.     It  is  argued  for  the  plaintiffs,  that  the  Court  must 
expunge  a  part  of  this  will.    But  there  is  a  much  safer  rule  of 
[  'US  ]      construction.    Lord  Coke  says,  "  in  one  will  where  ♦there  be 
divers  devises  of  one  thing,  the  last  devise  takes  place — cum  dua 
inter  se  pugnantia  reperiuntur  in  teatamento,  xdtimum  ratum  e«t."t 
•     '^  A  devise  that  hath  a  good  beginning,  is  sometimes  overthrown 
by  matter  in  the  same  will,  sometimes  by  matter  in  another  will, 
sometimes  by  extraneous  accident,  &c. ;  and  as  the  latter  will 
shall  overthrow  the  former,  so  shall  the  latter  part  of  a  will  over- 
throw the  former."    Lord  Alvanlbt,  M.  B.  in  the  case  of  Sims 
V.  Doughty, X  speaks  on  the  subject  of  rejection.     The  words  of 
that  will  are  not  similar.    "  The  will,  he  says,  is  almost  incompre- 
hensible, and  perfectly  inconsistent  with  itself.     The  question 
only  is,  which  of  the  testator's  meanings  it  is  my  duty  to  adopt. 
The  rule  with  regard  to  cases  of  this  sort,  is,  if  upon  a  general 
review  of  the  will  I  can  collect  the  general  intention,  or  any  one 
particular  object,  and  there  are  expressions  in  the  will   in  some 
degree  miUtating  with  it ;  if  I  plainly  see  those  expressions  are 
inserted  by  mistake,  I  may  reject  them  :  but  I  cannot  reject  any 

t  Shepherd's   Touchst.  fol.    edit.  X  5  Ves.  243,  247. 

451,  marginal  page  433. 
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words,  unless  it  is  perfectly  clear  they  were  inserted  by  mistake ;     bbttison 
and  if  two  parts  of  the  will  are  irreconcileable,  I  know  of  no  rule    rickabdr 
but  by  taking  the  subsequent  words,  as  an  indication  of  a  sub- 
sequent intention."     Here  the  testator  had  property  of  three 
sorts.    Estates  pur  autre  vie^  an  estate  for  his  own  life  in  other 
counties  than  the  two  which  are  in  question,  with  remainder  in 
teD  male  to  the  defendant  Sir  B.  H.  Bromley,  with  remainder  in 
fee  to  himself,  and  he  was  seised  in  fee  of  certain  estates  in  the 
counties  of  Derby  and  the  county  of  the  town  of  Nottingham. 
The  second  clause  would  give  Mrs.  Bickards   a   fee  in  those 
estates,  of  which  the  testator  was  seised  in  fee.     There  is  no 
devise  of  any  thing  nominatim  in  that  second  clause ;  in  the  third 
clause  are  words  specifically  describing  those  estates  nominatim^ 
and  that  specific  description  *cannot  be  got  rid  of  by  the  second,       [  *ii^  ] 
which  particularizes  nothing.     The  Court  would  do  no  violence 
io  the  testator's  intent  by  transposing  these  clauses.     If  the 
third  clause  stood  where  the  second  now  does,  that  which  is  now 
the  second  would  be  reconcileable  with  the  other,  as  a  residuary 
clause.    If  it  had  thus  stood,  the  first  clause  giving  to  Mrs. 
Rickards  for  her  life  his  estate  at  Preston  Court,  with  remainder 
to  B.  Smith,  and  if  the  clause  which  is  now  the  third  had  then 
next  followed,  it  would  have  given  an  estate  in  tail  general  to  Sir 
R.  H.  Bromley,  with  remainder  to  Mrs.  Bickards  for  life,  with 
remainder  to  B.  Smith  in  fee ;   and  the  now  second,  but  then 
third  clause  would  have  been  a  general  residuary  clause  of  all 
the  testator's  property  real  and  personal,  not  therein   before 
disposed  of:    it  would  have  been  all  perfectly  consistent,  and 
noiihmg  repugnant.    It  is  clear  that  under  the  words,  "  In  case 
my  son  R.  Howe  shall  die  without  issue]  of  his  body  lawfully 
fcegotten,"  the  defendant  Sir  B.  H.  Bromley  would  have  taken 
an  estate  tail.    Newton  v.  BamardineA     "  And  if  my  [second] 
son  Bichard  die  before  he  hath  any  issue  of  his  body,  so  that 
my  land  do  descend  to  Gilbert  before  he  come  to  twenty-one 
years  of  age,  then  mine  executors  shall  occupy  it  till  Gilbert  be 
twenty -one  years  of  age."    These  words  were  held  to  make  an 
estate  tail  in  Bichard.    In  Waller  v.  Drewe.l     "It  is  my  will 
ibsit  if  W.  Weeks  my  son  shall  happen  to  die,  and  leave  no  issue 
t  Mo.  127.  t  Com.  Eep.  372. 
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Bbttison  of  hifl  body  lawfully  begotten,  then,  in  that  case,  and  not  other- 
BioKABDB.  ^^^i  after  the  death  of  the  said  William  my  son,  I  give  and 
beqneath  all  my  lands  of  inheritance  in  L.  unto  the  said  Bichard 
my  son/'  This  also  was  held  an  estate  tail.  So  in  Goodrighty 
on  demise  of  Ooodridge,  v.  OoodridgeA  Devise  of  all  the  testa- 
tor's lands  to  his  wife  for  her  life,  except  one  field,  which  he 

[  ♦117  ]      *devised  to  her  in  fee  ;  "  and  if  my  son  Richard  happen  to  die 
without  heirs,  then  my  son  John  shall  enjoy  my  lands ; "  and  it 
was  held,  that  the  word  "heirs"  meant  heirs  of  his  body. I 
"  Note,  that  it  was  said  by  Fineux,  that  in  every  devise,  the 
intent  of  the  devisor  ought  to  be  taken  ;  for  if  a  man  devise  all 
his  goods  to  his  wife,  and  that  after  the  decease  of  his  wife,  his 
son  and  heir  shall  have  the  house,  notwithstanding  that  there 
was  no  devise  made  to  the  wife  of  the  house  by  express  words, 
but  by  implication,  because  the  heir  is  not  to  have  the  house 
during  the  life  of  his  mother,  yet  because  the  intent  of  the 
devisor  was,  that  the  son  shall  not  have  the  house  during  the 
life  of  his  mother,  for  this  cause,  she  shall  have  an  estate  in  the 
house  for  her  life,  to  which  all  the  Justices  agreed."    And  this 
case,  says  Willes,  Ch.  J.  has  been  agreed  to  be  law  ever  since. 
Wherever,  therefore,  an  estate  is  given  to  one  person  in  failure 
of  issue  of  another,  that  other  takes  an  estate  tail.    Unless  this 
can  be  construed  to  mean  that  the  estate  shall  go  over  in  case 
Sir  R.  H.  Bromley  dies  without  issue  living  at  the  time  of  his 
decease,  the  remainder  over  to  Mrs.  Bickards  is  too  remote  and 
takes  no  effect.    Considering  the  clauses  as  repugnant,  there  is 
no  case  where  an  express  particularisation  of  premises  has  been 
rejected,  in  order  that  it  might  not  entrench  on  the  supposed 
extent  of  loose  general  words.     In  Green  v.  Armsteed,  Lord 
HoBART  says,  "  the  word  elsewhere,  shall  rather  be  surplusage 
and  void,  than  by  such  a  loose  word  to  alter  a  large,  plain,  sind 
particular  devise  before ;  "  nor  is  it  material  whether  the  devise 
to  be  altered,  precede  or  follow  the  loose  general  expression. 
The  third  devise  most  minutely  particularises   the  testator^  s 
estates.    In  the  only  cases  of  rejection  of  words  the  mistake  isiras 

[  ♦118  ]      manifest.     In  Skerratt  v.  Oakley^  there  *was  an  obvious    and 

t  Willes,  369.  J  Hil.  Term,  13  Hen.  VH.  fol.  17  b,  pi.  22. 
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palpable  mistake,  and  the  question  merely  was  whether  a  wrong     Bbttison 
recital  in  a  codicil  should  give  an  estate  contrary  to  what  the    rickabdb. 
testator  had  given  in  his  will.     The  cases  of  Burr  v.  DavaU  and 
Green  v.  Armsteed,  are  of  the  same  class.     They  are  nothing  like 
the  case  of  two  repugnant  clauses.    By  the  second  clause,  the 
testator  gives  Mrs.  Rickards  all  his  personal  property.     By  the 
third  claase,  he  clearly  narrows  that  bequest  to  a  less  than  the 
absolute  estate,  viz.  to  an  estate  for  her  natural  life.    He  had 
personal  property  in  Bussell  Square  and  elsewhere.     Sir  B.  H. 
Bromley  had  reached  the  age  of  twenty-one,  before  the  will  was 
made,  and  the  testator  had  therefore  no  disposable  interest  in 
the  stock,  and  there  is  no  sufficient  reason  for  the  Court  to  reject 
vhat  the  testator  says,  of  his  having  personal  property  in  the 
Btocka  or  funds.     In  Cosens's  case,t  the  will  was,  "If  it  please 
God  to  take  my  son  George  before  he  hath  issue,  &c.,"  and  it 
was  held  an  estate-tail.     In  the  only  cases  cited  of  rejection  of 
words,  the  mistake  was  manifest,  but  here  is  no  indication  that 
the  counties    of   Derby  and  of  the  town  of   Nottingham,  are 
inserted    by  mistake,   rather  than  Gloucester  and    the  other 
counties  named.    But,  it  is  said,  he  meant  to  give  the  reversion 
only.    But  the  devise,  whether  of  lands  in  possession,  or  lands 
in  remainder,  to  a  different  person  for  a  different  estate  than 
that  estate  which  he  had  by  a  former  clause  given  to  another,  is 
equally  repugnant  to  the  first  devise.     It  was  argued  that  Sir  B. 
H.  Bromley  had  the  same  estate  by  the  settlement  as  this  con- 
struction would  give  him.     That  is  not  so,  for  the  estate  given 
him  in  the  settlement  is  an  estate  in  tail-male,  which  would  not 
go  to  his  daughters :  this  clause  gives  an  estate  in  tail  general, 
which  would  go  to  his  daughters,  and  therefore  *gives  him  more      [  'lis  ] 
than  he  before  had.    The  argument  is,  that  every  thing,  except 
the  estates  settled  by  the  marriage-settlement,  was  by  the  second 
clause  devised  to  Mrs.  Bickards  in  fee ;  and  that  the  Court  must 
reject,  in  the  third  clause,  all  the  counties  in  which  any  of  the 
settled  estates  were  ;  but  if  they  were  to  reject  every  thing  which 
is  repagnant,  they  do  away  the  principle,  ultimum  ratum  est.     It 
is  supposed  that  because  this  is  all  in  one  will,  this  does  not  fall 

t  Owen,  29. 
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Bbttiboh  within  the  doctrine  of  divers  devises,  and  that  the  provisions  all 
BioKABDB.  fo^^^i^  part  of  one  devise.  Lord  Cokb  says,  it  is  the  same  whether 
the  repugnant  clauses  be  in  one  or  several  wills.  If  the  first 
clause  had  been  made  on  one  day,  and  the  second  on  another 
day,  it  is  clear  that  the  last  would  be  a  complete  revocation  of 
the  first,  according  to  Lord  Alvanlby.  The  testator  has  trans- 
posed the  clauses,  and  put  his  residuary  clause  into  the  middle 
of  his  will,  instead  of  putting  it  at  the  end:  the  Court  will 
therefore  transpose  the  clauses,  and  let  that  pass  by  the 
second  clause,  which  would  pass  by  it  if  it  were  at  the  end,  and 
let  that  pass  by  the  last  clause,  which  would  pass  if  it  were  in 
the  middle. 

Arguments  in  reply : 

The  testator's  manifest  intent  is  to  leave  his  estates  in  posses- 
sion to  Mrs  Bickards  in  fee,  and  to  devise  those  estates  in  which 
he  had  a  contingent  reversion,  to  Mrs.  Rickards  for  life,  with 
remainder  in  fee  to  B.  Smith.      If  the  testator  had  said,  ''I 
leave  my  estates  in  possession  to  Mrs.  Bickards  in  fee,  and  my  • 
estates  in  reversion  to  her  for  life,  remainder  to  Mr.  Smith  in 
fee,  no  doubt  they  would  have  passed  to  her  the  fee  in  the  first, 
and  a  life  interest  in  those  estates  in  which  his  son  had  the 
estate  tail,  though  the  reversionary  estates,  being  vested  interests, 
are  in  one  sense  estates  in  possession.    Those  estates  which  he 
[  *120  ]      has  power  to  dispose  of,  mean  those  of  which  he  has  ^present 
power  to  dispose,  and  whereof  he  can  put  the  devisee  into 
present  possession.     The  testator  could  never  mean  to  postpone 
the  payment  of  his  debts  to  the  event  of  failure  of  issne  of  his 
son.     In  the  third  clause  he  adverts  to  a  power  of  disposal  which 
he  had  in  case  of  his  son  dying  without  issue ;  and  in  order  to 
tie  down  the  devise  to  this,  he  raises,  as  it  were,  a  fence  round 
them,  by  the  words  not  hereinbefore  disposed  of.    The  counsel  for 
the  defendant  have  avoided  treating  on  these  words,  bat  they 
make  an  end  of  the  case :  they  say,  and  truly,  the  estate  tail 
given  by  implication  by  the  third  clause,  would  be  an  estate 
tail  general,  not  in  tail  male,  but  that  does  not  advance  the 
argument,  for  the  effect  of  the  enlarged  estate  tail,  supposed 
to  be  given  to  Sir  B.  H.  Bromley  by  the  will,  would  only  be 


voL-xra.]        1816.    C.  P-    7  TAUNT.  120—121.  471 

that  by  implication  his  daughters  would  take  before  the  estate  Bbttison 
for  life  limited  to  Mrs.  Rickards.  It  is  not  shewn  how  the  two  rickabds. 
clauses  are  repugnant  or  contradictory.  There  is  a  wide  difference 
between  a  mere  mistake  and  a  repugnancy.  This  third  clause  is, 
"I  give  all  my  estate  which  is  situate  in  the  county  of  Derby  and 
the  county  of  the  town  of  Nottingham,  and  which  I  have  not 
before  disposed  of ;"  it  happens  that  the  testator  has  no  estates 
in  certain  of  the  enumerated  counties,  except  such  lands  which 
he  had  before  disposed  of,  therefore  none  in  those  counties 
passed  by  this  devise.  To  transpose  the  clauses,  would  make 
this  a  wholly  different  will.  The  question  would  then  be  wholly 
different,  namely,  whether  an  express  devise,  following  an  estate 
by  implication  will  revoke  it ;  whereas  the  question  now  is,  whether 
an  estate  by  implication  following  an  express  devise,  will  revoke  it. 
In  Goodright  v.  Ooodridge  the  very  point  occurs,  for  there  was  given 
to  the  wife  a  precedent  express  estate  in  the  lands,  yet  the  wife 
enjoyed  for  her  life,  and  it  is  not  even  mooted  that  the  implied 
estate  tail  to  Richard  the  son,  revoked  the  devise  to  the  *mother  [  *121  ] 
of  aU  for  her  life,  and  one  acre  in  fee.  The  disposition  of  the 
personalty  found  by  the  amended  case  does  not  aid  the  de- 
fendant. If  the  testator's  peculiar  expression  of  his  ''estates 
personal "  did  not  mean  those*  lands  in  which  he  had  a  chattel 
interest,  but  mean  all  his  personal  property,  that  disposition 
falls  within  the  same  reasons  as  the  real  estate.  But  in  the 
third  clause  there  is  this  difference,  that  there  he  gives  all  his 
messuages,  &c.  not  hereinbefore  disposed  of,  but  he  gives  all 
his  personal  property  without  any  such  restriction.  And  if  the 
words,  "  not  hereinbefore  disposed  of,"  do  not  govern  the  whole, 
the  defendant's  argument,  drawn  from  the  personal  property, 
does  not  advance  his  case. 

Cur.  adv.  vvlU 

The  following  certificate  was  afterwards  sent  to  the  Master 
OF  THE  Rolls  : 

"  This  case  has  been  argued  before  us,  we  have  considered  it, 
and  are  of  opinion  that  Elizabeth  Rickards,  late  Ehzabeth 
Lester,  otherwise  Edwards,  took  under  the  will  of  Sir  G. 
Pauncefote  an  estate  in  fee    in    the    messuages,   lands,  and 
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Bettibon     tenements  of  the  devisor  in  the  county  of  Derby,  and  in  the 

RicKARDa    town  and  county  of  the  town  of  Nottingham,  subject  to  the 

payment  of  the  debts  of  the  devisor,  his  funeral  expenses,  and 

legacies  of  twenty  guineas  each,  given  by  him  to  Jonas  Bettison 

and  the  £ev.  Balph  Heathcote. 

"  V.  GiBBS, 

**  E.  Dallas. 
"  J.  A.  Park. 

"  J.  BURROUGH." 


C.   p.    MICHAELMAS    TERM. 


1816.         BENTON    V.    THOENHILL,    late    SHEEIFF    OF 
^—  NOEFOLK. 

[  1*9  ]  (7  Taunt.  149—152;  S.  C.  2  Marsh.  427.) 

A  farmer  gave  a  bill  of  sale  of  all  his  farming  stock  to  secure  a  debt, 
the  agent  of  the  vendee  took  possession,  and  resided  on  the  farm  whiit* 
he  converted  the  stock,  but  the  vendor  also  continued  to  reside  on  the 
farm,  and  exercised  acts  of  ownership  over  parts  of  the  stock.  Held, 
that  the  debt  being  bo7id  fide  due,  and  the  bill  of  sale  taken  vrith  a  view 
to  recover  that  debt,  the  jury  were  warranted  in  finding  the  bill  of  sale 
good  against  a  judgment  creditor  taking  the  stock  in  execution. 

In  trover  against  the  sheriff  for  goods,  upon  the  trial  before 
Gibbs,  Ch.  J.  at  the  Norwich  Summer  Assizes,  1816,  it  appeared, 
that  Sparrow,  a  farmer,  had  borrowed  of  the  plaintiff,  who  was 
his  brother-in-law,  certain  sums,  for  the  balance  whereof  he  was 
indebted  to  him  in  6002.,  and  was  also  indebted  to  Willett  in  600/. 
The  plaintiff  sent  his  son,  who  had  been  in  the  habit  of  oa-a- 
sionally  residing  there  as  a  guest,  to  Sparrow's  house,  to  obtain 
from  him  a  bill  of  sale  of  his  farming  stock,  as  security  for  the 
debt.  Benton  the  son  obtained  a  bill  of  sale  of  all  Sparrow's 
effects,  dated  26th  September,  and  expressed  to  be  in  considera- 
[  *150  ]  tion  of  600Z.,  but  *not  including  his  lease  of  his  farm;  and  on 
28th  Sept.  he  took  possession  of  all  the  stock.  The  goods  could 
not  at  that  time  have  been  sold  to  advantage.  If  the  goods  could 
have  been  sold  to  advantage,  there  was  enough  property  to  cover 
both  the  plaintiffs  debt  and  Willett's.    Benton  the  son  continued 
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to  reside  in  Sparrow's  house,  and  employed  labourers  to  harvest  Benton 
and  thresh  out  the  crops,  and  agents  to  sell  the  corn,  and  he  thobnhill. 
supplied  the  articles  requisite  for  the  maintenance  of  the  family. 
Sparrow,  however,  paid  the  poor-rates,  appealed  against  a  rate,  sold 
a  cow  and  com  to  creditors,  and  wrought  with  the  team  for  them, 
and  was  credited  with  the  value  in  account.  He  paid  the  black- 
smith's bills  up  to  the  25th  December  for  shoeing  the  horses,  paid 
servants,  gave  orders  respecting  the  farming  business  and  stock 
on  the  farm,  and  sowed  his  land  with  wheat,  and  fed  the  horses 
with  oats,  both  threshed  out,  by  his  order,  from  the  crops  in- 
cluded in  the  bill  of  sale ;  and  he  still  appeared  to  act  as  master 
and  owner,  the  servants  on  the  farm  not  being  aware  that  Benton 
the  son  had  taken  possession,  for  he  gave  them  orders  in  Sparrow's 
name.  On  24th  November,  while  Benton  the  son  continued  to 
reside  with  Sparrow  on  his  farm,  the  defendant  entered  and 
seized  Sparrow's  effects  under  an  execution  at  the  suit  of  Willett, 
on  which  occasion  Sparrow  locked  the  doors  and  refused  the 
officer  entrance  into  the  house ;  and  shewing  him  the  bill  of  sale 
through  a  window,  told  him  that  he  had  provided  himself  against 
the  execution,  for  he  had  taken  care  of  his  friend,  and  set  Willett 
at  defiance.  The  defendant  insisted  that  this  bill  of  sale  was 
fraudulent,  the  plaintiff  not  having  had  under  it  the  entire  and 
exclusive  possession  of  the  goods.  The  jury,  however,  found  a 
verdict  for  the  plaintiff,  which 

Shepherd f  Solicitor-General,  now  moved  to  set  aside,  and  to       [  isi  ] 

have  a  new  trial ;  he  cited  Twyne's  case,  t  and  Edtcards  v.  HarbeUy  I 

and   distinguished  this  case  from  those  of  Kidd  v.  Eawlinson,^ 

and    Dawson  v.  Wood.\\     But  he  mainly  relied  on  Wordall  v. 

Smith,^.  where  Lord  Ellbnborough,  Ch.  J.  says,  "  It  is  a  mere 

mockery  to  put  in  another  person  to  take  possession  jointly  with 

the  former  owners  of  the  goods.     A  concurrent  possession  with 

the  assignor  is  colorable :  there  must  be  an  exclusive  possession 

under  the  assignment,  or  it  is  fraudulent,  and  void  as  against 

creditors."     Strangers  could  not  know  that  Benton  the  son  was 

t  3  Co.  Eep.  80  b.  ||  3  Taunt.  256. 

J  1  B.  R.  648  (2  T.  E.  587).  f  1  Camp.  332. 

§   5  K.  B.  540  (2  Bos.  &  P.  59). 
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Bektov      not  residing  with  his  uncle  as  a  visitor.     The  bargainee  ought  to 

Thornhilu  1^8,ve  an  absolute,  notorious,  and  exclusive  possession :   if  the 

vendor  remains  on  the  premises,  and  continues  to  manage  the 

property,  the  vendee  having  merely  the  instrument  in  his  pocket, 

the  sale  is  nugatory  and  fraudulent. 

GiBBS,  Ch.  J. : 

I  certainly  meant  at  the  trial  to  give  the  defendant  the  benefit 
of  all  the  arguments  now  used  in  his  behalf.    I  believe  that  in 
summing  up  the  evidence,  I  did  give  him  the  benefit  of  all  those 
arguments.     I  left  it  to  the  jury,  whether  this  possession  oi 
Benton's  were  an  honest  one,  for  that  if  the  bill  of  sale  to  Benton 
were  attended  with  a  possession,  there  being  a  debt  honestly  due 
to  Benton,  Sparrow  had  a  right  to  make  this  conveyance  to  Benton 
for  securing  his  debt,  and  then  the  execution  came  too  late,  there 
being  no  bankruptcy  here.     I  stated  that  the  question  whether 
the  transaction  were  fraudulent,  depended  on  the  object  of  the  bill 
of  sale,  and  on  the  circumstance,  whether,  under  that  bill  of  sale, 
[  ♦162  ]      an  actual  bond  fide  possession  *was  dehvered  to  young  Benton 
acting  on  the  behalf  of  his  father.    I  stated  the  positive  oath 
of  young  Benton,  that  he  was  sent  by  his  father  for  the  bill  of 
sale,  that  he  did  get  it,  and  that  he  remained  in  possession  under 
it.     I  also  left  to  the  jury  all  the  circumstances  which  went  to 
falsify  Benton's  evidence,  Sparrow's  acts  of  continuing  ownership, 
his  sowing  of  the  corn,  his  declarations  when  the  officer  entered, 
and  his  remaining  on  the  farm ;  which  last  circumstance,  indeed, 
deserved  no  great  weight,  for  his  term  in  the  land  was  not  con- 
veyed.   And  I  told  them  also  this,  that  even  if  there  was  a  hond 
fide  debt,  due  from  Sparrow  to  the  plaintiff,  yet  if  they  thought, 
that,  beyond  that  debt,  the  conveyance  was  meant  to  colour  and 
protect  the  residue  of  the  property  from  Sparrow's  other  creditors, 
it  was  void  for  the  excess.     I  also  pointed  out,  that  the  value  of 
the  property,  particularly  at  that  time,  was  a  fluctuating  one,  and 
that  if  it  was  the  intention  of  the  parties  merely  to  provide  for  the 
debt  to  Benton,  the  verdict  must  be  found  for  the   defendant. 
The  jury  have  come  to  a  conclusion  on  these  facts,  and  if  I  were 
to  sum  up  the  evidence  to  them  again,  I  could  not   sam  it  up 
otherwise  than  I  have  done. 
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Dallas,  J. :  Benton 

This  is  moved  upon  the  ground  that  the  verdict  was  given    Thobxhtll. 
against  the  weight  of  evidence,  but  I  think  the  verdict  is  even 
consistent  with  all  the  evidence. 

Pabk,  J.  concurred. 

BURBOUGH,  J. : 

My  Lord  seems  to  have  put  the  case  to  the  jury  on  all  the 

grounds  on  which  it  can  be  put,  and  there  is  no  foundation  for 

granting  a  new  trial. 

Rvle  refused. 


LEWIS  V.   PEAKE. 

(7  Taunt.  153—154;  S.  0.  2  Marsh.  431  ) 


1816. 
iViw.  8. 


The  soundness  or  nnsotindness  of  a  horse  is  a  question  peculiarly  fit        r  153  1 
for  the  consideration  of  a  jury,  and  the  Court  will  not  set  aside  a  verdict 
for  a  preponderance  of  contrary  eyidence. 

If  the  buyer  of  a  horse  with  warranty,  relying  thereon,  resells  him 
with  warranty,  and  being  sued  thereon  by  his  vendee,  offers  the  defence 
to  his  vendor,  who  gives  no  directions  as  to  the  action,  the  plaintiff, 
defending  that  action,  is  entitled  to  recover  the  costs  thereof  from  his 
vendor,  as  part  of  the  damage  occasioned  by  his  breach  of  warranty.! 

This  was  an  action  upon  the  warranty  of  a  horse,  in  which  the 

declaration  assigned   as  a  special  damage  occasioned  by  the 

breach  of  the  warranty,  that  the  plaintiff,   confiding  in  the 

defendant's    warranty,    resold     the    horse    with    warranty   to 

Dowling;  and,  the  horse  proving  unsound.  Bowling  sued  the 

plaintiff,  and  recovered  882.  costs,  besides  the  price  of  the  horse. 

It  was  proved  that  the  plaintiff  gave  the  defendant  notice  of  that 

action,  and  offered  him  the  option  of  defending  it,  to  which 

having  received  no  answer,  he  defended  it  himself  and  failed. 

At  the  Warwick  Summer  Assizes,  1816,  before  Graham,  B.  a 

t  For  more  recent  cases  on  this  8  E.  &  B.  647 ;  26  L.  J.  Q.  B.  147 ; 

point  see  HcuUey  v.  Baxendale  (1854)  27  L.   J.  Q,  B.  215 ;   Hammond  v. 

9  Ex.  341 ;  23  L.  J.  Ex.  179;  Collen  Bussey  (1887)  20  Q.  B.  Div.  79,  91, 

V.  Wright  (1857, 1858)  7  E.  &  B.  301 ;  57  L.  J.  Q.  B.  58.— R.  0. 


476  1816.     C.  P.     7  TAUNT.  158—154.  [b.b. 

Lewis       verdict  was  found  for  the  plaintiff,  for  a  sum  which  included  the 
Pkake.      whole  special  damage  averred,  subject  to  the  point  reserved, 
which  is  stated  below. 

Vaughan,  Serjt.  now  moved  either  to  set  aside  the  verdict, 
and  have  a  new  trial,  upon  the  ground  that  the  weight  of  the 
evidence  tended  to  prove  that  the  unsoundness  did  not  commence 
until  after  the  sale  by  the  defendant ;  or,  secondly,  to  reduce  the 
damages,  by  striking  ofif  from  the  sum  recovered  by  the  verdict, 
the  amount  of  the  costs  of  Dowhng's  action,  which  he  contended 
that  the  plaintiff  was  not  entitled  to  recover  from  the  defendant ; 
for  that,  if  the  horse  was  unsound,  as  the  plaintiff  now  contended 
it  was,  he  had  needlessly  incurred  those  costs,  and  paid  that 
money  in  his  own  wrong ;  inasmuch  as  he  might  at  the  begin- 
ning have  discharged  himself  by  paying  to  Dowling  the  mere 
price  of  the  horse ;  and  if  the  plaintiff  chose  to  rely  on  the 
defendant's  warranty,  he  ought  so  to  have  done. 

[  154  ]       GiBBs,  Ch.  J. : 

This  application  stands  on  two  grounds ;  as  to  the  first,  there 
is  no  doubt,  on  the  defendant's  own  statement,  but  that  there 
was  evidence  on  both  sides ;  it  is  like  a  case  which  was  before  us 
last  Term,  tried  before  Wood,  B.  who  said  that  if  the  verdict  had 
been  the  other  way,  he  should  have  been  better  satisfied ;  bnt 
we  held  that  it  was  a  question  peculiarly  fit  for  the  consideration 
of  a  jury,  and  we  refused  to  interfere.    As  to  the  second  question » 
the  plaintiff  was  induced  by  the  warranty  of  the  defendant  to 
warrant  the  horse  to  a  purchaser :  he  gave  notice  to  the  de- 
fendant of  the  action,   and  receiving  no  directions  from    the 
defendant  to  give  up  the  cause,  he  proceeded  to  defend,  and  was 
cast:   those  costs  and  damages  are  therefore  a  part   of   the 
damages  which  the  plaintiff  has  sustained   by  reason  of   the 
false  warranty  found  against  the  defendant.     I  therefore   am  of 
opinion  that  the  plaintiff  was  entitled  to  recover  these  damages. 

Rule  refused. 
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HOBY  V.  EOEBUCK  and   PALMEE.  i816. 

(7  Taunt.  167—158;  S.  C.  2  Marsh.  433.)  ^^' 

Where  the  lessee  of  a  house,  and  his  partner  in  trade,  agreed  to  pay  [  157  j 
the  lessor  annually,  during  the  residue  of  the  lessee's  term,  10  per  cent, 
on  the  cost  of  new  buildings,  if  the  lessor  would  erect  them :  Held, 
1 .  That  this  agreement  was  not  required  by  the  Statute  of  Frauds  to  be 
in  writing ;  2.  That  though  the  partner  quitted  the  premises,  he  was 
liable  on  this  collateral  agreement  during  the  residue  of  the  term. 

This  was  an  action  of  assumpsit.     Upon  the  trial  of  the  cause 
before  Gibbs,  Ch.  J.  at  the  sittings  after  Trinity  Term,  1816,  it 
appeared  that  the  plaintiff  had  leased  for  twenty-one  years  to 
Roebuck,  who  afterwards  took  Palmer  into  partnership  in  his 
trade,  for  the  purposes  of  which  the  demised  premises  were  used, 
but  were  not  sufficiently  large ;  wherefore  the  defendants  jointly 
agreed  by  parol  with  the  plaintiff,  that  if  he  would  erect  an  ad- 
ditional story  over  the  house,  they  would  pay  him,  during  the 
residue  of  the  demised  term,  besides  the  former  rent,  10  per  cent, 
on  the  cost.     The  building  was  erected,  and  after  they  had  paid 
the  increased  rent  for  some  years.   Palmer,   before  the  debt 
accrued  for  which  this  action  was  brought,  quitted  the  partner- 
ship and  the  premises.     Lens  and  Vaughan,  Serjts.  contended 
that  Palmer  was  not  liable  in  this  action,  for  that  this  contract 
for  an  additional  rent  was  a  demise  of  the  new  buildings,  and 
ought,  according  to  the  Statute  of  Frauds,  to  have  been  in  writing. 
Gibbs,  Ch.  J.  thought  otherwise,  for  that  whatsoever  was  built, 
instantly  became  parcel  of  the  premises  already  demised ;  and 
that  this  was  a  collateral  contract,  to  which  Palmer,  no  less  than 
Roebuck,  was  chargeable  during  the  residue  of  the  term ;  and 
the  jury  found  a  verdict  for  the  plaintiff. 

Vaughan  now  moved  for  a  new  trial :  he  urged  that  the  in- 
creased payment  might  be  recovered  by  distress  on  the  premises, 
as  rent ;  Palmer's  interest,  in  respect  of  which  he  was  liable, 
was  only  co-extensive  with  his  partnership  with  Boebuck. 

The  CouBT  held,  that  the  original  lease  still  existed  :  the  new       [  ns  ] 
contract  was,  therefore,  no  demise  of  the  premises.    Only  the 
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HoBY        original  rent  could  be  distrained  for,  and  this  was  merely  a 
Roebuck  k   collateral  agreement  to  pay  so  much  more  money  during  the 
Palmer,     residue  of  the  term,  if  the  lessor  would  make  the  desired  ex- 
penditure. 

Rule  refused. 


1816.         GOUPY  AND  Another  v.   HARDEN  and  OTHKES.t 

Xov^l.  1^^  rp^^^  169—163 ;  S.  C.  2  Marsh.  454 ;  Holt,  N.P.  342.) 

[  159  ]  An  agent  purchasing  foreign  bills  for  his  principal,  and  indoramg 

them  to  him,  without  qualification,  is  liable  to  the  principal  on  bis 
indorsement,  however  small  be  the  commission  which  he  gets  upon  the 
purchase. 

It  is  no  laches  to  put  a  foreign  bill,  payable  after  sight,  into  circula- 
tion before  acceptance,  and  to  keep  it  circulating  without  acceptance  so 
long  as  the  convenience  of  the  successive  holders  requires. 

This  was  an  action  brought  against  the  defendants  as  indorsers 
of  two  bills  of  exchange,  for  400Z.  and  600Z.,  drawn  on  12th  May, 
1815,  by  De  Franca  &  Co.  upon  Gould,  Brothers  &  Co.,  mer- 
chants at  Lisbon,  at  thirty  days  after  sight,  payable  to  the 
[  •160  ]      defendants,  and  *by  them  indorsed  to  the  plaintiffs,  who  were 
merchants  at  Paris,  and  who  indorsed  the  bills  to  Ricci  and  Son, 
merchants  at  Genoa,  who  also  negotiated  the  biUs.     The  bills 
were  presented  to  Goulds  for  acceptance,  on  the  22nd  August 
in  the  same  year,  when  they  were  refused,  and  protested  for  non- 
acceptance  ;  but  were  accepted  by  Montano,  under  protest,  for 
the  honour  of  Bicci  &  Co. :  the  bills  were  again,  on  20th  Sep- 
tember, when  due,  presented  to  Goulds  for  payment,  which  wsts 
also  refused,  and  a  protest  made,  and  Montano  paid  them  for 
the  credit  of  Bicci  &  Co.,  whereby  the  plaintiffs  were  obliged    to 
pay  the  amount  of  the  bills,  with  costs,  charges,  interest,   ex- 
change, and  re-exchange.    Upon  the  trial  of  this  cause,  at  the 
sittings  in  London  after  Trinity  Term,  1816,  before  Gibbs,  Cli.  J. 
it  appeared  that  the  plaintiffs  had  employed  the  defendajats, 
who  were  merchants  in  London,  for  a  commission  of  one   iteilt 
per  cent.,  to  procure  in  London,  and  transmit  to  them  to  P&ris, 

t  See  this  case  explained,  Castrique      at  p.  115;  and  see  Bills  of  Exdiazigo 
V.  BvUigieg  (1856)  10  Moore  P.  C,      Act,  1882,  s.  40.— E.  C. 
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bills  on  Portugal  for  l,000i. :  the  plaintiffs  accordingly  purchased       Qoupy 

upon  the  exchange  the  bills  in  question,  and  having  specially      HAM>aN. 

indorsed  them  to  the  plaintiffs,  transmitted  them  to  Paris ;  the 

plaintiffs  endorsed  them  to  Bicci  and  Sons,  merchants  at  Genoa, 

who  farther  negotiated  them.     On  the  15th  of  July,  De  Franca 

failed.     Goulds  had  paid  bills  drawn  on  them  so  late  as  the  80th 

of  June,  1815.     On  the  12th  of  October,  the  plaintiffs  by  letter 

apprized  the  defendants  of  the  dishonour  of  the  bills,  and  in  a 

subsequent  letter  stated  that  they  should  certainly  have  sooner 

sent  forward  the  bills  for  acceptance,  had  they  not  relied  on  the 

defendants'  guaranty.      The  defendants  contended,  first,   that 

they,  having  indorsed  these  bills  to  the  plaintiffs  only  as  their 

agents,  were  not  liable  on  that  indorsement.      Evidence  was 

given  that  when  agents  indorse  foreign  bills  for  the  mere  purpose 

of  transmitting  them,  without  intending  to  incur  responsibility 

for  the  payment,  it  is  their  practice  *to  add  to  the  indorsement       [  'ici  ] 

the  words  "  sans  recours ;"  that  these  words,  however,  implying 

a  doubt  in  the  mind  of  the  indorser  of  the  stability  of  some  of 

the  parties,  injure  the  credit  of  the  bills,  and  therefore  are  usually 

omitted,  if  a  confidence  exists  between  the  parties,  although  it 

is  nevertheless  intended  that  the  agent  should  not  be  responsible. 

for  the  goodness  of  the  bills  ;  and  the  defendants  contended,  that 

such  was  the  course  of  dealing  in  the  present  instance,  as  evinced 

by  the  low  rate  of  commission  which  the  defendants  were  to 

receive.   The  defendants  also  contended  that  they  were  discharged 

bj  laches ;  for  that  the  bills  ought  to  have  been  sooner  presented 

to  the  drawee  for  acceptance,  and  not  sent  round  from  Paris  to 

Italy,  by  which  the  presentment  for  acceptance,  and  consequently 

the  period  of  payment,  had  been  many  months  delayed ;  and  if 

the  bills  had  been  presented  for  acceptance  in  the  beginning  of 

Jane,  they  would  have  been  payable  before  Goulds  ceased  to 

honour  the  drawers'  demands,  and  before  the  drawers  themselves 

had  become  insolvent.     The  jury,  however,  found  a  verdict  for 

the  plaintiffs ;  which 

Z^ens,  Serjt.  now  moved  to  set  aside,  on  the  grounds,  first, 
that  an  agent,  under  these  circumstances,  was  not  liable  upon 
his  indorsement ;  next,  that  the  presentment  of  a  bill  payable 


480  1816.    C-  P.    7  TAUNT.  161—162.  [b.r. 

OouPT       at,  or  a  certain  time  after  sight,  could  not  be  protracted  to 
Harden.     ^^  indefinite  or  unreasonable  period,  without  discharging  the 
parties. 

GiBBS,  Ch.  J. : 

This  is  an  action  brought  against  the  indorser  of  two  bills  at 
thirty  days'  sight :  and  the  verdict  is  for  the  plaintiffs.    Objec- 
tions are  made  to  their  right  to  recover,  on  two  grounds ;  first, 
that  though  the  bills  were  indorsed  by  the  defendants,  the 
[  *162  ]       defendant,  under  the  circumstances,  is  not  liable  on  his  *indorse- 
ment.     Secondly,  that  there  has  been  laches,  in  not  presentin^^ 
the  bills  for  acceptance  within  a  shorter  time.    As  to  the  first 
objection,  here  is  an  unqualified  indorsement.     It  is  not  proved 
that  the  plaintiffs  knew  that  the  defendants  were  connected  with 
the  bill  otherwise  than  as  agents ;  but  if  they  had  known  it,  and 
I  will  take  it  in  the  strongest  way,  that  they  knew  the  defendants 
were  acting  only  as  agents,  still  they  had  a  right  to  consider, 
that  in  this  transaction  the  defendants  were  liable  as  indorsers; 
and  they  may  justly  say,  as  they  have  done,  "  We  should  have 
sent  forward  these  bills  for  acceptance,  unless  we  had  seen  your 
names  on  them,  which  placed  the  respectability  of  the  bilk 
beyond  a  question,  otherwise  we  should  have  sought  the  security 
of  the  drawee.''    But  this  leaves  the  second  objection  untouched. 
If  these  bills  had  been  locked  up,  and  not  sent  into  circulation, 
the  case  would  have  been  widely  different.    I  know  dicta  may  be 
found,  that  a  bill  payable  at  sight  must  be  presented  within  a 
reasonable  time ;  but  this  very  question  occurred  in  this  Court 
in  the  case  of  Muilman  v.  De  EguinOf\  bills  were  sent  out  to 
India,  and  one  question  was,  whether  they  were  presented  for 
acceptance  within  a  reasonable  time  in  India,  and  it  was  held 
that  they  were  ;  but  the  main  question  was,  whether  they  were 
delayed  too  long  in  Europe,  before  they  were  sent  out.     Upon 
the  last  point,  Eybb,  Ch.  J.  says,  ''there  would  be   a  great 
difficulty  in  saying  at  what  time  such  a  bill  should  be  presented 
for  acceptance.    The  Courts  have  been  very  cautious,  in  fixing 
any  time  for  an  inland  bill,  payable  at  a  certain  period  after 
sight,  to  be  presented  for  acceptance ;  and  it  seems  to  me  more 

t  2  H.  Bl.  565. 
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necessary  to  be  cautious  with  respect  to  a  foreign  bill  payable  in       Goupy 

that  manner.    I  do  not  see  how  the  Courts  can  lay  *down  any     habdkn. 

precise  rule  on  the  subject."    Heath,  J.  says,  "no  rule  can  be       [  *i63  ] 

laid  down  as  to  the  time  for  presenting  bills  drawn  payable  at 

sight  or  a  given  time  after."    The  jury  have  found,  that  these 

bills  were  presented  in  a  reasonable  time,  but  the  law  prescribes 

only,  that  they  must  be  presented  at  some  time.    Bulleb,  J.  is 

still  stronger,  and  lays  down  the  rule,  only  that  the  bill  must  be 

pat  into  circulation.    In  the  present  instance,  these  bills  were 

pat  into  circulation,  and  they  passed  through  Paris  and  Genoa. 

He  proceeds  to  say,  "If  they  are  circulated,  the  parties  are 

known  to  the  world,  and  their  credit  is  looked  to,  and  if  a  bill 

drawn  at  three  days'  sight  were  kept  out  in  that  way  for  a  year, 

I  cannot  say  there  would  be  laches.    But  if,  instead  of  putting 

it  into  circulation,  the  holder  were  to  lock  it  up  for  any  length 

of  time,  I  should  say  that  he  was  guilty  of  laches."     I  am 

therefore  clearly  of  opinion,  that  the  parties  were  not  guilty  of 

laches  in  putting  this  bill  into  circulation,  before  it  was  presented 

for  acceptance. 

Dallas,  J. : 

The  defendants  might  have  specially  indorsed  this  bill  sans 
recours,^  if  they  had  thought  fit  so  to  do,  but  they  have  not 
done  it. 

The  rest  of  the  Goubt  concurred  in  refusing  the  application. 

t  See  Bills  of  Exchange  Act,  1882,  s.  16  (1). 
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1816  i^iTT  ^^   Another  v.   COWLEY  and    OTHERS.t 

Atfr.  11. 
(7  Taunt.  169—171 ;  S.  0.  2  Marsh.  457 ;  Holt,  N.  P.  338.) 

[  169  ]  If  a  carrier,  after  notice  from  the  vendor  of  goods  to  stop  them  iu 

tranaituy  by  mistake  delivers  them  to  the  vendee,  the  property  is  neTer- 
theless  revested  in  the  vendor. 

And  the  vendee  having  become  bankrupt,  the  goods  are  not  in  his 
order  and  disposition  with  the  consent  of  the  true  owner. 

Tms  was  an  action  of  trover  for  a  bale  of  Manchester  goods. 
Upon  the  trial  of  the  cause  at  Guildhall,  at  the  sittings  after 
Trinity  Term,  1816,  it  appeared  that  the  plaintiffs,  pursuant  to 
an  order,  had  on  9th  December  delivered  the  goods  to  Pickfords, 
carriers,  at  Manchester,  to  be  brought  by  a  canal  to  London, 
addressed  to  Neale  and  Warner.    Afterwards,  seeing  cause  to 
stop  them  in  transitu,  they  gave  notice  to  the  carriers  to  deliver 
them,  not  to  Neale  and  Warner,  but  to  an  agent  of  the  plaintiffs* 
own ;  but  the  carriers,  in  consequence  of  an  accidental  mistake 
of  a  clerk,  nevertheless  delivered  them,  on  2Brd  December,  to 
Neale  and  Warner,   and  debited   them  with  the  freight,  who 
unpacked  them,  and  sold  a  part.    On  19th  January  following 
a  commission  of  bankrupt  issued  against  Neale  and  Warner; 
and  the  defendants,  who  were  their  assignees,  and  had  taken 
possession  of  the  goods,  refused,   on  demand  made   on   3rd 
February,  to  restore  them  to  the  plaintiffs.    The  jury,  under 
the  direction  of  Gibbs,  Ch.  J.  found  a  verdict  for  the  plaintiffs. 

Best,  Serjt.  now  moved  to  set  it  aside : 

First,  this  case  went  farther  than  any  case  had  yet  gone. 
Though  goods  might  be  stopped  on  their  passage,  yet  if  the 
attempt  to  stop  them  fails,  and  they  do  pursue  their  original 
destination,  the  property  in  the  purchaser  is  complete,  and  can- 
not be  revested.  The  plaintiffs  might  possibly  maintain  an 
action  against  the  carriers  for  wrongfully  delivering  them,  but 
the  property  in  the  specific  goods  is  changed.  Secondly,  the 
plaintiffs  could  not  recover,  because  these  goods  were  actually  in 
[  *170  ]  the  possession,  order,  and  disposition  of  the  bankrupt  *at  the 
time  of  the  bankruptcy,  and  therefore  fell  into  the  mass  of  his 
property  for  the  benefit  of  the  creditors. 

t  Sale  of  Gk>od8  Act,  1893,  s.  46. 
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GiBBS,  Ch.  J. :  LiTT 

V. 

This  turns  on  the  shortest  possible  point.     These  goods  were      Cowley. 
sent  by  Pickford's  boats,  by  the  canal,  addressed  to  Neale  and 
Warner  in  London:   this  is  an   action  brought  by  the  seller 
against  the  assignees  of  the  buyer,  to  recover  them  back.    Notice 
to  stop  the  goods  in  transitu  was  given  by  the  seller  to  Pick- 
fords  :  that  notice  was  perfect ;  it  was  given  at  the  place  whence 
the  carriers'  boats  sail ;  and  Pickfords  in  the  country  write  to 
Pickfords  in  London,  to  retain  the  goods,  substituting  the  names 
of  Birkett  and  Schofield  for  those  of  Neale  and  Warner.     Pick- 
fords* goods  come  to  Paddington,  and  their  instructions  come  to 
^efr  counting-house  in  the  city.     They  sent  to  their  servants  at 
Paddington  to  stop  the  goods  :  but  by  mistake,  originating  in  a 
mere  misunderstanding  of  the  name  at  the  counting-house,  the 
goods  are  delivered  by  their  servant  to  the  purchaser.     It  was 
formerly  held,  that  the  only  way  of  stoppage  in  transitu  was  by 
actual  corporal  touch  of  the  goods.    It  has  since  been  held,  that 
after  notice  to  a  carrier  not  to  deliver,  he  is  liable  for  the  goods 
in  trover  against  himself,  if  he  does  deliver  them.     It  is  clear, 
therefore,  that  after  this  notice,  Pickfords,  delivering  them  to 
Xeale  and  Warner,  are  liable  in  trover  for  the  goods,  and  I 
thought  it  monstrous  to  say,  that  their  delivery  of  them  by  mis- 
take, under  such  a  liability,  would  confirm  the  property  in  the 
bankrupt.     The  law  of  stoppage  in  transitu  says,  that  the  pro- 
perty, which  was  before  in  the  bankrupts,  may  be  revested  in 
the  seller  by  notice  to  the  carrier.     The  plainti£fs  give  that 
notice  to  the  carrier,  and  thereby  revest  the  property.    Before 
such  notice  to  the  carrier  to  stop  the  goods,  the  purchaser  may 
bring  trover  for  them ;  after  such  notice,  the  seller  may  bring 
trover.     ♦A  vendor  could  not  maintain  trover  against  a  carrier       [  *171  ] 
unless  he  could  revest  the  property  in  himself,  and  if  he  can 
revest  it,  then  the  subsequent  delivery  by  mistake  will  not  per- 
fect the  sale. 

Dallas  and  Pabk,  JJ.  were  of  the  same  opinion. 

BvnRouGM,  J. : 
There  is  not  an  order  and  disposition  of  the  bankrupt  within 

I  I  2 
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LiTT        the  statute  of  21  Jac.  I.^l  unless  the  goods  are  in  his  possession, 
GowLET.     ^^h  ^^6  consent  of  the  true  owner,  which  in  this  case  they  are 
not.     The  countermand  of  the  order  to  deliver,  revests  the  pro- 
perty in  the  vendor. 

Rule  refused. 


1816.  LEE   V.   EISDON.J 


2^09,  22. 


(7  Taunt.  188—191 ;  S.  C.  2  Marsh.  495.) 


r  jgg  1  The  price  of  fixtures  to  a  house  cannot  be  recovered  under  a  dedara- 

tion  for  goods  sold  and  delivered. 

This  was  an  action  of  assumpsit,  for  goods  sold  and  delivered, 
tried  at  Guildhall,  at  the  sittings  after  Trinity  Term,  1816, 
before  Gibbs,  Ch.  J.  wherein  the  plaintiff  sought  to  recover  the 
price  of  certain  fixtures,  which  the  defendant,  becoming  tenaoit 
[  *189  ]       of  his  house,  ^agreed  to  purchase  of  him  at  a  valuation,  and 
took  possession  :  the  valuation  was  made,  and  the  price  fixed  at 
ni.    The  defendant  protracting  the  payment,  after  five  months 
the  plaintiff  made  a  second  agreement  to  accept  12Z.  in  lieu  of 
the  172.,  if  the  defendant  would  instantly  accept  a  bill  at  three 
months  for  it ;  the  bill  was  drawn,  but  the  defendant  declined  to 
accept  it.    The  plaintiff  thereupon  commenced  this  action.    For 
the  defendant,  two  objections  were  taken;   the  one,  that  the 
fixtures  could  not  be  recovered  under  a  count  for  goods  sold 
and  delivered,  according  to  Nutt  v.  Buder  ;§  and  Horn  v.  Bakery 
was  supposed  to  be  in  point ;  the  other,  that  the  parties  having 
agreed  that  the  goods  should  be  paid  for  by  a  bill  at  three 
months,  the  action  was  misconceived,  and  ought  to  have  been 
an  action  for  not  accepting  the  bill,  the  three    months  not 
having  expired  before  the  writ  was  sued  out ;  for  this  was  cited 
Mussen  v.  Price j%  and  DutUmv.  SolomonsonA^     The  first  point 
his  Lordship  reserved ;  the  second  he  overruled  as  inapplicable, 
holding  it  a  sufficient  answer,  that  the  defendant,  having  by  his  i 

t  Corresponding  with   the    "re-  y.  Wood,  '94,  1  Q,  B.  713,  721 ;  911. 1 

puted  ownership  "  clause  of  modem  ug.  233,  240,  G.  A.— R.  C. 

statutes.— E.  C.  §  5  Esp.  176. 

X  Referred  to  in  the  judgment  of  ||  9  B.  E.  541  (9  East,  215) 

Martin,   B.,   B.  v.    Townley  (1871)  f  4  Eai»t,  147. 

L.  B.  1  0.  0.  R  316,  318;  40  L.  J.  ft  7  B.  B.  883  (3  Boa.  4  P  582\ 

M.  C.  144;  and  by  Kay,  L.  J.,  Gough  ^' 
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non-acceptance  of  the  bill,  repudiated  the  second  and  substituted         Lee 
contract,  the  plaintiff  had  a  right  to  repudiate  it  also,  and  to      risdon. 
resort  to  his  first  agreement,  under  which  the  greater  price  of 
the  goods  was  payable  instantly ;  whereto  the  Court  afterwards 
clearly  agreed.     The   jury  found  a  verdict    for  the   plaintiff 

for  ni. 

Best,  Serjt.  in  this  Term  obtained  a  rule  nisi  to  set  aside 
the  verdict,  and  enter  a  nonsuit. 

Shepherd,   Solicitor-General,  now  shewed  cause.    Horn  v. 
Baker  was  not  a  question  what  were  goods  and  *chattels,  but  it      C  *^^  ] 
turned   on  the  question,  whereas,   by  the   custom  of  certain 
trades,  it  is  the  practice  of  the  owners  of  freehold  hereditaments 
demised  for  purposes  of  the  trade,  to  be  also  owners  of  certain 
fixtures  and  chattels  accommodated  to  the  trade,  and  to  demise 
them  with  the  freehold,  whether  the  statute  21  Jac.  I.  should 
extend  to  fixtures  as  well  as  the  movable  chattels  of  that  descrip- 
tion ;  and  it  was  held  that  the  movable  vats  were  not  within  the 
practice  to  demise,  but  the  immovable  articles  were  within  the 
practice  ;  and  although  there  is  no  case  in  which  fixtures  in  the 
possession  of  a  bankrupt,  have  been  held  to  be  in  his  disposition, 
within  the  statute  21  Jac.  I.,  yet  that  proves  nothing  for  the 
defendant,  because  they,  being  matters  which   are  ordinarily 
demised,  are,  consistently  with  the  statute,  not  necessarily  sup- 
posed by  the  world  to  be  the  property  of  the  bankrupt.    Horn 
V.  Baker  had  nothing  to  do  with  an  action  for  goods  sold  and 
delivered :  it  was  an  action  of  tort.     The  first  count  was  in  case, 
the  next  in  trover.    After  the  argument,  the  counsel  on  both 
sides  viewed  the  premises,  and  ascertained  which  of  the  articles 
were  fixtures,  and  which  not ;  and  when  they  had  so  decided, 
the  Court  gave  judgment  for  the  fixtures,  and  not  for  the  others. 
Fixtures  in  general  are  still  chattels :  they  would  go  to  the 
executor:    though  aflSxed  to  the  freehold,  they  are   recover- 
able in  trover,  which  is  a  test.    He  also  renewed  the  second 
objection. 

Sest,  in  support  of  his  rule,  denied  that  trover  would  lie  for 
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Lib        them.     No  authority  for  it  was  cited.     To  see  that  these  are  not 
BisBOK.      goods  and  chattels,  put  the  case  of  a  felony. 


GiBBS,  Ch.  J. : 

I  was  struck  by  one  proposition  of  the  Solicitor-General,  that 
[  *191  ]      these  would  pass  to  the  *executor ;   because  the  line  is  drawn 
the  strictest,  as  Lord  Ellenbobouoh,  Ch.  J.  observes,  in  Elwes 
V.  MaWff  between  heir  and  executor;   and  whatever  is  fixed 
cannot  be  severed.    And,  it  is  to  be  recollected,  that  the  right 
between  landlord  and  tenant  does  not  altogether  depend  upon 
this  principle,  that  the  articles  continue  in  the  state  of  chattels ; 
many  of  these  articles,  though  originally  goods  and  chattels,  yet 
when  affixed  by  a  tenant  to  the  freehold,  cease  to  be  goods  and 
chattels  by  becoming  part  of  the  freehold ;  and  though  it  is  in 
his  power  to  reduce  them  to  the  state  of  goods  and  chattels 
again  by  severing  them  during  his  term,  yet  until  they  are 
severed,  they  are  a  part  of  the  freehold,  as  wainscots  screwed  to 
the  wall,  trees  in  a  nursery  ground,  which  when  severed  are 
chattels,  but  standing,  are  part  of  the  freehold,  certain  grates, 
and  the  Uke.     And  unless  the  lessee  uses  during  the  term  his 
continuing  privilege  to  sever  them,  he  cannot  afterwards  do  it ; 
and  it  never,  I  believe,  was  heard  of,  that  trover  could  be  after- 
wards  brought.     Lord  Ellenborough's  judgment   in  Nntt  v. 
Butler,  1  apprehend,  proceeded  upon  this  principle ;  and  what 
my  brother  Burrough  suggests  to  me,  is  very  true,  that  felony 
cannot  be  committed  of  these  things;  for  if  a  thief  severs  a 
copper,  and  instantly  carries  it  off,  it  is  no  felony  at  common 
law ;  if  indeed  he  lets  it  remain  after  it  is  severed  any  time, 
then  the  removal  of  it  becomes  a  felony,  if  he  comes  back  and 
takes  it ;  and  so  of  a  tree,  which  has  been  some  time  severed. 
As  to  the  other  point,  which  was  raised  in  Mussen  v.  PHcCj  we 
think  it  does  not  arise  here. 

Ride  abiobUe. 

t  6  R.  E.  523  (3  East,  38). 
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DOE,   ON   THE  Demise    of    COLE,  v.  GOLDSMITH.t      J*^t 

iVov.  26. 
(7  Taunt.  209—213 ;  S.  0.  2  Marsh.  517.)  

Devise  to  F.  G.  and  his  assigns  for  his  life,  and  immediately  after  his        [  209  1 
decease,  unto  the  heirs  of  his  body  lawfully  to  be  begotten,  in  such 
parts  and  shares  as  F.  G.  should,  by  will  or  deed,  appoint ;  and  in  default 
of  such  heirs  of  his  body,  then  immediately  after  his  decease,  over  to 
J.  G. :  Held,  that  F.  G.  took  an  estate-tail  by  implication. 

This  was  an  ejectment  brought  to  recover  certain  premises  in 
Oxworth,  Suflfolk:    the  cause  was  tried  at   the  Bury  Spring 
Assizes,  1816,  before  Wood,  B.    A  verdict  was  found  for  the 
plaintiff,  subject  to  a  case,  the  only  material  parts  whereof  were, 
that  F.  Goldsmith  the  elder,  being  seised  in  fee  of  the  premises, 
made  his  will,   dated   12th  March,  1798,  duly  executed  and 
attested   for  passing  real  estates,  and  thereby  devised  to  F. 
Goldsmith  his  son,  all  his  lands  and  hereditaments  whatsoever 
and  wheresoever,  were  the  same  freehold,  copyhold,  or  leasehold, 
or  of  any  other  nature  or  tenure  whatsoever,  to  hold  to  him  and 
his  assigns  for  his  natural  life,  and  immediately  after  his  decease, 
he  devised  the  same  premises  unto  the  heirs  of  his  body  law- 
fully to  be  begotten,  in  such  parts,  shares,  and  proportions, 
manner,  and  form,  as  Francis   his  son   should   by  will   duly 
executed,    or  deed  executed  in  the  presence  of  two  credible 
witnesses,  devise  or  appoint,  and  in  default  of  such  heirs  of  his 
body  lawfully  to  be  begotten,  then,  immediately  after  his  decease, 
the  testator  devised  the  premises  to  his  son  John  Goldsmith 
in  fee.      And  the  testator  thereby  subjected  and  charged  his 
real  estates  with  the  payment  of  certain  legacies,  in  case  his 
personal  estate  should  not  be  sufiScient,  and  thereby  gave  the 
legatees  power  to  enter  *and  distrain  for  the  same.     The  testator      [  *2io  ] 
afterwards,  on  the  21st  February,  1799,  made  a  codicil  to  his 
will,  whereby,  reciting  that  he  had  by  his  will  given  all  his 
estates,  as  well  real  as  personal,  to  his  son  Francis,  upon  condi- 

f  It  may  be  observed  that  this  2  Bli.  1).    This  explains  why  the 

decision  was  subsequent  to  the  deci-  arguments  turned  upon  an  estate-tail 

fiioxx  of  Doe  y.  Jesaon  in  K.  B.  (5  M.  by  implication.    The  case  is  cited  in 

A  S»  95 ;  and  see  p.  292,  ante),  which  the  judgment  in  Be  Jeffery's  TrtuU 

^ne    subeequently  overruled  in  the  (1872)  L.  B.   14  Eq.  136,  139;  42 

IIouBe  of  Lords  (Jesson  v.  Wright,  L.  J.  Ch.  17.— B.  0. 
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Doe  tion  of  his  paying  thereout  the  sum  of  1001.  a-piece  to  the 
Goldsmith,  testator's  sons  John  and  Charles,  and  the  sum  of  50Z.  a-piece  to 
the  children  of  his  late  daughter,  he  thereby  farther  charged  his 
said  estates,  as  well  real  as  personal,  to  and  with  the  payment  of 
certain  farther  legacies,  with  the  like  power  of  distress,  and  he 
ratified  and  confirmed  his  will.  The  testator  died  in  1799, 
without  revoking  or  altering  his  will,  save  as  the  same  was 
altered  by  his  codicil,  and  the  same  were  proved  by  Francis,  his 
eldest  son  and  heir  at  law,  who  possessed  himself  of  the  freehold 
estates  thereby  devised  to  him,  and  also  of  the  personal  estate, 
(which  was  sufficient  for  the  payment  of  his  debts  and  legacies,) 
and  paid  all  the  charges  and  legacies  mentioned  in  the  will  and 
codicil.  F.  Goldsmith  the  son,  in  Trinity  Term,  1803,  suffered  a 
common  recovery  of  the  estates  so  devised  to  him,  and  by  lease 
and  release  of  22nd  and  28rd  June,  1808,  limited  the  same  to 
himself  in  fee,  and  died  in  the  year  1818,  leaving  the  defendant 
J.  Goldsmith  his  brother,  named  in  the  will  of  F.  Goldsmith  the 
elder,  his  heir  at  law,  and  having  himself  devised  the  premises  to 
the  plaintiff's  lessor  in  fee  simple :  at  his  death  the  defendant 
possessed  himself  of  the  premises.  The  question  for  the  Court 
was,  what  estate  F.  Goldsmith  the  younger  took  in  the  premises 
by  the  will  of  F.  Goldsmith  the  elder,  or  by  the  common  recovery, 
or  as  heir  at  law  of  F.  Goldsmith  the  elder  ?  If  the  Court  were 
of  opinion  that  F.  Goldsmith  the  younger,  at  the  time  of  his 
death,  was  only  entitled  to  a  life  estate  in  the  premises,  then  a 
nonsuit  was  to  be  entered :  if  they  were  of  opinion  that  he  was 
entitled  to  an  estate  in  fee  simple,  then  the  verdict  for  the  lessor 
of  the  plaintiff  was  to  remain. 

[  211  ]  This  case  was  argued  on  a  former  day,  by  Blosset,  Serjt.  for 

the  plaintiff,  and  Copley,  Serjt.  for  the  defendant ;  but  as  their 
principal  arguments  are  recapitulated  in  the  judgment  of  the 
Court,  it  is  unnecessary  here  to  give  them  at  length.  BU>sset 
cited  Doe  on  demise  of  Candler  v.  Smith,\  King  v.  MeUing^l  Doe 
on  demise  of  Davy  v.  BumsaU,%  and  Doe  on  demise  of  Gilmcui  v. 

t  4  B.  E.  621  (7  T.  E.  631).  §  3  E.  R  113  (6  T.  E.  30). 

X  1  Vent.  214,  226 ;  S.  0. 2  Lev.  68. 


voL.xvn.]        1816.    C.  P-    7  TAUNT.  211—212.  489 

ElveyA     Copley  referred  to  Loddington  v.  Kyme.X  and  the  judg-         Dob 
ment  of  Lawrence,  J.  in  Pierson  v.  Vickers.^  Goldsmith. 

The  Court  took  time  to  consider  until  this  day,  when 

GiBBS,  Ch.  J.  delivered  their  judgment : 

After  stating  the  facts  of  the  case  so  far  as  the  devise  over  to 
the  defendant,  beyond  which,  his  Lordship  observed,  it  was  not 
necessary  to  state  more  of  the  will,  he  thus  continued:   The 
lessor  of  the  plaintiff  insists  that  F.  Goldsmith,  the  devisee,  took 
by  this  devise  an  estate-tail  by  implication,  and  if  so  his  recovery 
could  defeat  the  remainder  over,  and  then  the  plaintiff's  lessor  is 
entitled  to  recover.     It  is  insisted  for  the  plaintiff,  first,  that  this 
is  an  estate-tail  by  implication ;  secondly,  if  it  be  not  such,  yet 
that  F.  Goldsmith  the  son,  as  heir  at  law  of  the  devisor,  would 
be  entitled  to  the  fee-simple,  by  the  destruction  of  the  contingent 
estates ;  for  if  this  devise  do  not  create  an  estate-tail,  the  plain- 
tiff's cormsel  contends  that  it  creates  an  estate  to  F.  Goldsmith 
the  younger  for  life,  with  a  contingent  estate  in  remainder  to  his 
issue,  and  a  contingent  estate  in  remainder  limited  over  to  John 
Goldsmith :   that   is  the  argument.     On  the  other  hand,  it  is 
insisted,  that  *Francis  Goldsmith  takes  only  an  estate  for  life,       [  ♦212  ] 
that  the  words  "  heirs  of  his  body,"  are  not  words  of  succession, 
but  are  to  be  construed  to  mean  children ;  that  they  also  take 
only  estates  for  life,  because  no  words  of  inheritance  follow  the 
estates  devised  to  them;    that  the  remainder    over   to    John 
Goldsmith  is,  therefore,  a  good  vested  remainder,  which  was  to 
op>en  and  let  in  the  contingent  remainder  to  the  children  of  F. 
Goldsmith,  if  any  such  should  ever  be  bom.  As  to  that  proposition 
wliich  is  first  contended  by  the  counsel  for  the  plaintiff,  that  this 
is  an  estate-tail  by  imphcation,  he  relies  on  the  words  "  and  in 
default  of  such  heirs  of  the  body  of  F.  Goldsmith,  then,  immedi- 
atelj  after  his  decease,  over  to  J.  Goldsmith,"  and  contends  that 
these  words  mean  that  the  estate  is  to  go  over  upon  an  indefinite 
failure  of    issue  of   F.  Goldsmith.     The    defendant's  counsel 
ans^wers,  that  this  would  be  the  effect  of  the  words,  if  the  words 

t   7  R.  B.  679  (4  East,  313).  §  7  R.  E.  760  (6  East,  548). 

J  Salk.  322,  8.  C. ;  3  Ley.  431). 
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DoK  "heirs  of  the  body ''  had  their  usual  signification  in  this  place. 
Goldsmith,  but  that  here  the  words  "  heirs  of  the  body"  mean  children  of 
F.  Goldsmith  the  younger  ;  for  that  when  he  devises  to  the  heirs 
of  the  body  of  F.  Goldsmith  in  such  shares  as  the  tenant  for  life 
shall  appoint,  that  is  a  gift  to  persons  who  must  be  in  esse,  when 
F.  Goldsmith  was  to  appoint  to  them  :  that  the  default  of  such 
issue  must  therefore  be  a  default  of  such  persons,  who  can  only 
be  the  children ;  and  that  the  testator  by  this  expression,  there- 
fore, manifestly  means  to  refer  to  the  same  persons  who  were  to 
take  as  tenants  in  common  under  the  appointment,  not  to  the  heirs 
of  the  body  of  the  first  taker  in  the  ordinary  legal  sense.  There 
certainly  is  much  obscurity  in  this  will ;  and  if  we  were  compelled 
to  conjecture  what  the  testator  meant,  possibly  we  should  not 
wholly  succeed.  But  it  is  an  established  rule,  that  where  a  general 
intent  appears,  any  particular  intent  which  appears,  however 
clearly  expressed,  shall  never  take  effect  where  it  is  inconsistent 
[  *213  ]  *with  the  general  intent.  And,  I  confess,  it  seems  to  me  clearly 
to  be  the  testator's  general  intent,  that  the  estate  should  never 
go  over  to  John  Goldsmith,  till  all  the  heirs  of  the  body  of  P. 
Goldsmith  were  extinct.  I  do  not  think  the  testator  had  a  clear 
understanding  of  the  meaning  of  the  words  "  heirs  of  his  body," 
nor  did  he,  perhaps,  know  whether  he  meant  heirs  female  as  well 
as  heirs  male.  I  therefore  must  take  the  words  according  to  their 
legal  signification ;  but  I  think  it  is  clear,  that  he  never  meant 
that  the  estate  should  go  over,  until  those  heirs  of  the  body  of 
Francis  were  extinct.  Several  cases  were  cited.  Doe  on  demise  of 
Candler  Y.Smith,  Doe  on  demise  of  Cock  v.  Cooper,^  and  Pi^rson  v. 
Vickers.  If  it  were  necessary  to  cite  cases,  most  of  those  cases 
support  the  principle  on  which  we  now  proceed ;  and  the  facts 
of  this  case  are  fully  as  strong  as  of  those.  We  are  of  opinion, 
therefore,  that  an  estate-tail  by  implication  does  arise  in  tliis 
case,  and  consequently,  that  the  recovery  was  well  suffered,  and 
that  the 

Jvdgment  must  be  for  the  plaintiff, 

t  6  E.  R.  264  (1  East,  229). 
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DOE,  ON   THE   Demise   of   HAYES  and    Othees,  v.         isie. 

STUEGES.  '"^'- 

(7  Taunt.  217—223 ;  S.  C.  2  Mareh.  505.)  [  217  ] 

Testator  deviBed  a  term  to  his  nephew  S.  H.  for  life,  with  remainder 
over,  with  a  leasing  power  for  twenty-one  years,  and  made  S.  H.  and 
two  others  executors.  S.  H.  entered,  and  was  possessed,  and  alone 
demised  the  premises  for  forty-two  years,  reserving  rent  to  himself,  his 
executors,  &c. :  Held,  that  neither  his  entry  on  the  land,  nor  his  sole 
lease  reserving  rent  to  himself  and  his  executors,  which  was  alike 
inconsistent  with  his  interest  as  tenant  for  life,  and  his  duty  as  executor, 
should  be  deemed  an  assent  to  the  legacy ;  and  that  the  lease  should 
therefore  take  effect  for  the  whole  forty-two  years,  out  of  the  lessor's 
legal  interest  as  executor. 

Tms  was  an  ejectment  for  certain  premises  in  the  parish  of 
St.  Mary-le-bone,  Middlesex.  The  plaintiff  declared  upon  six 
demises  of  persons  who  claimed  title  to  the  premises:  the  demises 
were  severally  laid  on  2nd  October,  55  Geo.  III.  The  cause 
was  tried  at  Westminster,  at  a  sittings  in  Easter  Term,  1816, 
before  Gibbs,  Gh.  J.  and  a  verdict  was  found  for  the  plaintiff, 
subject  to  a  case,  the  material  parts  of  which  were,  that 

Samuel  Hayes  being  possessed  of  the  premises,  which  were 
leasehold,  for  the  residue  of  a  term  of  ninety-three  years  from 
24th  June,  1760,  by  his  will,  dated  9th  May,  1786,  devised  the 
premises  to  his  nephew  Samuel  Hayes  (afterwards  the  Bev. 
Samuel  Hayes),  for  so  much  of  the  term  and  interest,  which  he, 
the  testator,  should  have  therein  at  the  time  of  his  decease,  as 
his  nephew  should  live,  for  his  own  use  and  benefit,  subject  to 
the  rents,  covenants,  and  agreements  contained  in  the  original 
lease  ;  and  after  his  nephew's  decease,  the  testator  devised  the 
same  to  all  and  every  the  children  of  his  nephew  Samuel  Hayes, 
and  imto  John  Hayes,  the  son  of  his  late  nephew  John  Hayes, 
as  tenants  in  common,  and  their  respective  executors,  adminis- 
trators, and  assigns,  with  benefit  of  survivorship,  if  any  of  such 
children,  or  the  said  John  Hayes,  should  die  imder  the  age  of 
tvirenty-one  years.    And  the  testator  appointed  the  said  Samuel 
Hayes,  John  Buckley  the  elder,  and  John  Buckley  the  younger, 
trustees  and  executors  of  his  will.     The  will  contained  a  power 
for  bis  nephew  Samuel  Hayes,  during  his  life,  and  for  the  sur- 
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Doe        viving    trustees,   after  his  decease,   to    demise    his    leasehold 
Stubgbs.     premises  to  any  person  for  any  term  not  exceeding  twenty-one 
[  ♦218  1      years  *in  possession,  and  at  the  best  and  utmost  rent  which 
could  then  be  really  had  for  the  same,  and  subject  to  the  usual 
covenants,  conditions,  and  agreements  on  the  part  of  the  lessee, 
for  upholding  and  keeping  the  premises  in  repair,  and  without 
taking  any  sum  of  money,  fine,  or  gratuity  whatever,  for  granting 
such  lease,  and   so  as  such  lessee  did  execute  a  counterpart 
thereof.     The  testator  died  in  September,  1787,  without  having 
altered  or  revoked  his  will,  possessed  of  the  premises,  which  will 
was  duly  proved,  but  was  not  registered.     John  Buckley  the 
elder,  one  of  the  said  trustees  and  executors,  died  in  January, 
1795.     The  Rev.  Samuel  Hayes,  the  nephew,  upon  the  testator's 
death,  took  possession  of  all  the  property  devised  and  bequeathed 
to  him  by  the  will,  and,  amongst  others,  the  premises  in  question ; 
and  by  indenture,  dated  9th  July,  1791,  he  demised  the  premises 
to  James  Gilmour,  his  executors,  administrators,  and  assigns,  for 
the  term  of  fourteen  years  and  one  quarter  from  Michaelmas 
then  next,  at  the  rent  of  SQL  per  annum,  which  was  thereby 
reserved  to  the  said  S.  Hayes,  his  executors,  administrators, 
and  assigns,  with  the  usual  covenants  to  pay  rent  and  repair, 
&c.,  and  the  usual  powers  for  re-entry ;  and  in  the  lease  there 
was  a  farther  demise,  whereby,  in  consideration  of  the  said 
James  Gilmour,  his  executors,  administrators,  and  assigns,  per- 
forming the  usual  covenants,  clauses,  provisoes,  and  agreements 
thereinbefore  mentioned  and  required,  the  said  S.  Hayes  thereby 
leased  to  him,  his  executors,  administrators,  and  assigns,  the 
premises,   together  with   all  improvements  and  erections  and 
buildings  then  appertaining  or  which  thereafter  might  belong 
to  the  same,  from  26th  December,  1805,  for  the  farther  term  of 
forty-two  years,  paying  to  the  said  S.  Hayes,  his  executors,  ad- 
ministrators, and  assigns,  the  yearly  rent  of  86/.,  and  a  farther 
yearly  sum  of  52.,  during  the  last  granted  term,  as  and  for  tlie 
[  *219  ]        rent  and  ground-rent  *of  the  premises,  payable  quarterly,  and 
subject  to  such  like  covenants,  clauses,  provisoes,  and  matters^ 
as  were  before  therein  contained  on  the  lessee's  part.    S.  Hayes 
the  nephew  made  the  contract  for  this  lease  in  his  own  name 
only,  and  without  any  mention  of  any  other  persons  being  jointly 
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concerned  in  interest  with  him,  and  the  rent  of  thirty-six  pounds  doe 
mentioned  in  that  lease  was  a  rack-rent  at  the  time  the  lease  •  stuboes. 
was  granted.  The  lease  had  been  registered ;  and  the  interest 
derived  under  the  same  was  now  vested  in  the  defendant,  as  a 
purchaser  thereof  for  a  full  and  valuable  consideration.  S. 
Hayes,  the  nephew  and  devisee  and  legatee,  had  issue  Bichard 
Hayes,  Charles  Hayes  (one  of  the  lessors  of  the  plaintiff),  and 
Elizabeth  Hayes.  The  said  Rev.  Samuel  Hayes,  by  his  will, 
dated  8th  November,  1795,  reciting  that  his  uncle,  S.  Hayes, 
after  his  own  death,  had  bequeathed  (amongst  other  things)  the 
premises  then  let  to  Gilmour,  the  rent  of  which  was  to  be  raised 
52.  per  annum  at  the  expiration  of  the  then  present  lease,  and 
farther  reciting  that  the  first  testator  had  appointed  J.  Buckley, 
and  J.  Buckley,  jun.,  jointly  with  himself,  trustees  for  that 
property,  directed  as  follows :  As  Mr.  J.  Buckley  is  dead,  I  think 
it  fit  that  other  trustees  should  be  joined  with  Mr.  J.  Buckley 
the  survivor,  after  my  decease ;  I  do  therefore  appoint,  as  far 
as  I  am  legally  empowered  to  do,  James  Bate  and  John  Triphook 
(one  of  the  lessors  of  the  plaintiff)  joint  trustees  with  Mr.  John 
Buckley,  for  the  security  of  the  property  bequeathed  by  my  uncle 
to  my  children.  The  Rev.  Samuel  Hayes  died  in  December, 
1796,  leaving  his  said  three  children,  Richard,  Charles,  and 
Elizabeth,  him  surviving.  The  case  then  proceeded  to  state  the 
title  which  the  numerous  lessors  of  the  plaintiff  in  this  case, 
derived  to  themselves,  under  the  will  of  Samuel  Hayes  the  elder, 
and  by  divers  mesne  conveyances  and  descents. 

The  question  was,  whether  the  lessors  of  the  plaintiff,  or  any       r  220  ] 
of  them,  were  entitled  to  recover  the  premises  in  question,  or 
any  and  what  part  thereof. 

This  case  was  argued  on  a  former  day  in  this  Term,  by 
Copley,  Serjt.  for  the  plaintiff,  and  HuUock,  Serjt.  for  the 
defendant.  As  the  Court  in  giving  judgment  went  fully  into 
their  principal  arguments,  it  is  deemed  unnecessary  here  to 
repeat  them.  Besides  the  cases  mentioned  in  the  judgment, 
the  following  authorities  were  referred  to  :  Dyer,  23  b.  pi.  146 ; 
1  Co.  Litt.  Ill ;  1  Ro.  Abr.  618  B.  pi.  2, 1.  47 ;  Garrett  v.  Lister, 
1  Lev.  25  ;  1  Leo.  215 ;  Cheyney  and  Smith's  case ;  Co.  Dig.  Ad- 
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Dob         ministration,  C.  5,  p.  342 ;  Dyer,  277,  b.  pi.  59 ;  Welcden  v. 
Stuhoes,     Elkington,  Plowd.  520. 

The  Court  took  time  to  consider,  and  on  this  day  their  judg- 
ment was  delivered  by 

GiBBS,  Ch.  J. : 

This  was  an  ejectment  on  several  demises,  brought  against 
W.  Sturges,  who  claims  under  a  lease  granted  by  one  of  several 
executors.     There  are  six  demises  in  the  declaration,  but  the 
title  of  none  of  the  lessors  can  prevail,  if  that  lease  be  good. 
After  stating  the  devise,  his  Lordship  added,  it  is  not  necessary 
for  me  to  go  through  the  title  of  the  lessors  of  the  plaintiff, 
because  we  think  the  defendant  is  entitled  to  our  judgment ;  for 
that  his  title  is  well  supported  by  the  lease  granted  to  him  by 
the  indenture  of  9th  July,  1791,  [here  his  Lordship  stated  the 
lease,  and  then  resumed.]     On  the  decease  of  S.  Hayes  the  elder, 
8.  Hayes  the  younger,  and  two  others,  took  the  estate  as  his 
executors  named  in  his  will ;  and  it  is  evident  that  this  lease, 
under  which  the  defendant  claims,  is  not  justified  by  the  leasing 
power  in  the  will  of  the  first  testator.    If,  therefore,  the  lessor 
be  considered  as  acting  under  that  leasing  power,  as  a  mere 
tenant  for  life,  that  lease  will  be  bad ;  but  in  order  to  give  effect 
[  •221  ]      to  the  legacy,  it  *is  necessary  that  the  executors  should  assent 
to  it.    If,  indeed,  this  can  be  considered  as  a  lease  granted  by 
the  executors,  it  may  be  supported.     The  question  therefore  is, 
whether  there  be  any  assent  to  this  legacy.      S.  Hayes  the 
younger,  is  a  legatee  for  life  only.     It  is  clearly  settled,  that 
where  an  executor  takes  an  interest  in  a  leasehold  estate  for  his 
life,  he  must  do  something  more  than  enter,  in  order  to  give 
assent  to  his  legacy ;  but  where  his  interest  is  absolute,  his  entry 
does  assent  to  the  legacy :  there  is  a  substantial  reason  for  this 
distinction ;  for  if  his  general  entry  on  his  life  estate  were  an 
election  to  enter  as  legatee,  it  would  necessarily  confirm   the 
remainder  devised  over ;  and  that  might  happen  in  cases  wherein 
he  might  want  the  estate  in  remainder  for  sale,  in  order  to  pay 
the  testator's  debts  ;  such  an  assent  would  be  a  devastavit  in  the 
executor,  which  might  be  a  grievous  hardship  to  him.    If   the 
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devise  to  him  be  absolute,  the  same  reason  does  not  exist ;  for        doe 
he  has  the  value  of  the  whole  term,  as  an  equivalent,  to  indem-      stubqes. 
nify  himself  against  the  consequences  of  the  devastavit.    If  it 
were  necessary  to  cite  cases,  they  are  Lampefs  case,+  and  Pannel 
V.  FenUyX  Ro.  Abr.  Devise. §     Notwithstanding,  therefore,  that 
S.  Hayes  entered  on  this  land,  he  must  be  taken  to  have  entered 
as  executor,  and  not  as  legatee,  unless  there  be  other  evidence 
of  his  assent  to  the  legacy.    I  agree,  that  there  may  be  an  im- 
phed  assent  to  a  legacy,  manifested  by  other  acts,  as  strong  as 
if  the  executor  had  said,  ''  I  assent  to  this  legacy ; "  and  it  is 
contended,  that  in  this  case  there  is  such  evidence.    For  it  is 
said,  though,  where  one  executor  is  a  legatee  for  life,  his  entry 
does  not  shew  an  assent  to  the  legacy  to  himself  for  life ;  yet, 
where  there  are  several  executors,  if  the  one  who  is  legatee 
enters,  it  is  an  assent.    We  cannot  subscribe  to  this  distinction ; 
for  one  of  the  several  executors  may  administer  alone,  and  *then       [  *222  ] 
he  must  enter.    Again,  there  is  no  doubt  that  a  lease  by  one 
executor  is  good,  though  there  are  other  executors  ;  and  there- 
fore his  making  this  lease  in  his  own  name  only,  which,  as  well 
as  the  reservation  of  rent  to  himself,  his  executors,  and  adminis- 
trators, is  much  relied  on  by  the  plaintiffs  counsel,  is  no  proof 
that  in  so  doing  he  was  acting  as  legatee,  and  though  he  was 
exceeding  the  proper  and  regular  bounds  of   his  power  as  a 
trustee,  and  his  duty  as  executor,  that  does  not  avoid  the  lease, 
nor  does  it  shew  that  he  was  acting  as  legatee.    Nothing  would 
be  evidence  of  that  last,  but  what  could  be  done  in  his  proper 
title  and  character  as  legatee.    This  lease  is  no  more  conform- 
able to  his  title  as  legatee,  than  it  is  to  his  character  as  executor; 
and  it  is  not  enough  to  shew  that  it  is  equally  apphcable  or 
equally  inapplicable  to  his  title  of  legatee,  as  to  his  character  of 
executor  ;  but  it  must  appear,  that  he  did  the  act,  rather  in  the 
character  of  legatee  than  in  that  of  executor.    I  agree  to  the 
cases   which   say,  that  without  an   express  indication  of  the 
executor's  intention  to  take  as  legatee,  he  shall  be  in  only  as 
executor ;  but  none  of  the  cases  say,  that  an  act,  such  as  a  lease, 
wbich  is  inconsistent  with  the  duty  of  an  executor,  is  evidence 

t  10  Co.  Eep.  47  b.  S  P.  619 ;  Devise,  D.  pi.  1. 

1  Cro.  El.  347. 
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Doe         of  an  assent  to  a  legacy,  nnless  it  be  consistent  with  the  character 
8TUBOE8      of  legatee.     Of  the  cases  in  which  the  executor  has  been  held  to 
have  made  an  election  to  take  as  legatee,  the  first  is  Paramour  v. 
Yardley,\  from  Plowden,  and  it  was  insisted  there,  that  there 
was  no  assent  to  the  legacy ;  but  there  was  evidence  enough  of 
such  assent ;  for  the  proof  was,  not  only  that  the  widow  took  the 
property,   but  educated  the  children  of   the  testator,    as  was 
directed  by  his  will,  and  it  therefore  must  be  inferred,  that  she 
assented  to  the  legacy.     So,  in  Young  v.  Holmes,X  it  was  argued 
[  *223 1      that  no  assent  was  shewn  to  the  legacy,  but  *when  it  was  shewn 
that  the  executor  had  paid  a  charge  of  50{.  to  which  the  legacy 
was  subjected,  it  was  held  that  was  a  sufficient  proof  of  his  assent 
to  the  legacy.     The  principle  established  in  these,  and  aU  the 
cases  cited,  is,  that  if  an  executor,  in  his  manner  of  administering 
the  property,  does  any  act  which  shews  that  he  has  assented  to 
the  legacy,  that  shall  be  taken  as  evidence  of  his  assent  to  the 
legacy,  but  if  his  acts  are  referable  to  his  character  of  executor, 
they  are  not  evidence  of  an  assent  to  the  legacy.    We  think 
there  is  no  such  evidence  here.    It  is  objected,  that  his  will, 
whereby  the  lessor  devises  over  the  property,  furnishes  evidence 
that  he  took  it  as  legatee  ;  and  it  is  said  to  be  established  by  an 
authority  in  Wentworth,§  that  a  devise  over  by  an  absolute 
devisee  shews  his  assent,  but  no  case  decides  that  a  devise  over, 
by  a  tenant  for  life,  of  that  which  he  caimot  give,  is  such  evi> 
dence.    But  farther  than  that,  the  evidence  must  be  of  an  as&eni 
to  the  legacy  at  the  time  of  making  the  lease,  and  his  will,  made 
after,  cannot  prove  that  he  assented  to  the  legacy  at  the  date  of 
the  lease.    We  are  therefore  of  opinion,  that  there  is  in  this  case 
no  evidence  of  the  assent,  by  Samuel  Hayes  the  younger,  to  this 
legacy:   he  must  therefore  be  considered  to  have  leased  as 
executor,  and  a  verdict  must  be  entered 

For  the  defendant. 

t  Plowd.  539.  X  1  Str.  70.  §  225,  MBigin. 
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BXJNN  AXD  Another  v.  MARK  HAM  and  Others,  isis 

(7  Taunt.  224—233 ;  S.  0.  2  Marsh.  632 ;  Holt,  N.  P.  351.)  Noc^. 

A  person  supposing  himself  in  extremis  caused  India  bonds,  Bank  r  224  1 
notes,  and  g^uineas  to  be  brought  out  of  his  iron  chest,  and  laid  on  his 
bed ;  he  then  caused  them  to  be  sealed  up  in  three  parcels,  and  the 
amount  of  the  contents  to  be  written  on  them  with  the  words  *'  for  Mrs. 
and  Miss  C,"  the  plaintiffs;  he  then  directed  the  brother  to  replace 
them  in  the  iron  chest,  to  be  locked  up,  the  keys  to  be  sealed  up,  and 
directed  "to  be  delivered  to  J."  (his  solicitor  and  one  of  his  executors) 
after  his  decease,  and  replaced  in  his  own  custody  near  his  bed,  and 
afterwards  spoke  of  this  property  as  given  to  the  plaintiffs :  Held,  this 
was  not  a  donatio  mortis  cauad,  for  want  of  a  sufficient  delivery,  and 
continuing  possession. 

Tms  was  an  action  of  trover,  brought  to  recover  from  the 
defendants,  who  were  the  executors  of  Sir  Jervase  Clifton,  Bart, 
deceased,   certain  India  bonds,   bank-notes,   guineas,   an   iron 
chest,  and  the  boxes  and  envelopes  in  which  these  securities  and 
money  had  been  contained.     The  cause  was  tried  at  Guildhall  at 
the  sittings  after  Trinity  Term,  1816,  before  Gibbs,  Ch.  J.     The 
evidence  was,  that  Sir  Jervase  Clifton,  being  of  an  advanced  age, 
and  confined  to  his  bed,  and  having  by  his  will,  dated  in  1814, 
bequeathed  all  his  cash,  notes,  and  India  bonds  to  his  executors, 
to  be  sold  and  invested  in  trust  for  his  daughter,  the  wife  of 
the  defendant  Markham,   and  her  children,  on  24th   March, 
thinking  himself  near  his  end,  sent  for  his  solicitor,  the  defen- 
dant Jamson,  to  make  a  codicil  to  his  will,  whose  partner  Leeson 
attended  him,  and  prepared  a  codicil,  by  which  the  testator  gave 
to  the  plaintiff  Mary  Bunn,  otherwise  Clifton,  (who  had  for  more 
than  thirty  years  cohabited  with  him,  and  was  the  mother  of  the 
other  plaintiff,)  2,000Z.,  and  to  his  and  her  daughter,  the  plain- 
tiff Bebecca  Clifton,  the  like  sum  of  2,000Z.    While  the  solicitor 
was  in  the  house,  the  testator  taking  some  keys  from  a  basket 
which  he  always  kept  by  his  bedside,  delivered  them  to  John 
Bonn  Clifton,  (his  son  by  the  one,  and  the  brother  of  the  other 
plaintiff,)  Leeson,  and  a  tenant  named  Sandby,  in  whom  he 
reposed  great  confidence,  and  directed  them  to  go  to  an  iron 
chest  in  which  he  kept  his  valuables,  fixed  in  the  wall  of  another 
roam  in  his  house,  and  to  bring  from  it  whatever  property  they 
fouxxd  there.     They  brought  three  parcels,  *and  laid  them  on       [♦225] 

S.B. — ^VOL.  XVn.  K   K 
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Bunk        his  bed»  one  of  which  contained  three  India  bonds,  value  1,5001., 
Mabkham.    ^^^  bank-notes,  together  of  the  value  of  2,2252.,  another  con- 
tained 1,1002.  in  bank-notes,   and   the    other    contained  479 
guineas,  the  value  of  the  whole  being  8,8292.     The  testator,  on 
being  informed  that  the  amount  was  about  1702.  short  of  4,0002., 
said  it  should  be  made  up  to  4,0002.  even  money,  and  directed 
for  the  plaintiffs,  2,0002.  for  each;'  but.  the  complement  was 
never  in  fact  added.     On  the  box  which  contained  the  2,225/. 
Mr.  Bunn  Clifton  had   before,  on  the  7th  of  March,  by  the 
testator's   direction,    written    "For    Mrs.    and    Miss    Clifton, 
6042."     The  other  two  parcels,  Mr.  Bunn  Clifton,  by  his  father's 
direction,  on  the  present  occasion  sealed  up  and  wrote  on  them 
the  words,  "  For  Mrs.  and  Miss  Clifton."     The  testator  charged 
Mr.  Clifton,  that  after  his  decease  he  should  deliver  these  to  his 
mother  and  sister,  the  plaintiffs.     Mr.  Clifton,  by  his  father's 
direction,  replaced  this  property  in  the  iron  chest,  locked  it,  and 
brought  back  the  keys,  which  Leeson,  by  the  testator's  direction, 
sealed  up  in  a  paper  parcel,  and  wrote  thereon,  "  To  be  delivered 
to  Mr.  Jamson  after  Sir  Jervas  Clifton's  decease."     The  keys 
were  then  again  put  into  the  basket  by  the  testator's  bedside. 
The  plaintiffs  were  not  then  in  the  house,  but  upon  Mrs.  Clifton's 
arrival  some  days  after,  the  testator  intrusted  to  her  the  keys  of 
the  iron  chest,  and  told  her  that  the  contents  were  to  be  her's 
and  her  daughter's,  and  charged  her  to  keep  the  keys;   and 
many  times  afterwards,  and  particularly  on  27th  April,  on  the 
occasion  of  his  making  a  further  codicil,  he  declared  that  the 
money  in  the  iron  chest  was  for  the  plaintiffs.     After  this  time, 
the  testator  frequently  expressed  anxiety  respecting  the  keys  of 
the  iron  chest,  and  required  them  to  be  shewn  him,  and  on 
learning  that  they  had  been  obtained  from  Mrs.  Clifton  by  his 
[  •2.G  ]      eldest   son,   he   expressed   great   displeasure,  and  ^caused  the 
keys  to  be  replaced  in  the  basket  of  keys  which  was  always  kept 
in  his  bedroom.     The  parcels,  and  the  property  therein,  con- 
tinued in  the  same  state  until  after  the  testator's  decease,  which 
happened  a  year  afterwards.      Gibbs,  Ch.  J.  left  to  the  con- 
sideration of  the  jury  the  probability  that  the  intended  4,0002., 
of  which  the  testator  had  spoken,  was  the  same  sum  designated 
by  the  codicil  of  24th  March;  and  also  the  question,  whether 
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the  testator  meant  to  make  this  an  absolute  gift  to  the  plaintiffs,  RuirK 
or  only  provisional,  upon  the  probability  that  he  might  not  markham. 
survive  long  enough  to  complete  the  codicil.  The  jury  found 
that  this  was  not  the  4,000Z.  designated  by  the  codicil,  and  that 
the  testator  intended  it  as  an  absolute  and  not  a  provisional  gift. 
His  Lordship  reserved  the  ppint,  whether  there  had  been  in  this 
instance  such  a  suflScient  delivery  of  the  property,  as  was 
necessary  to  constitute  a  donatio  mortis  causa. 

Shepherd,  Solicitor-General,  in  this  Term  obtained  a  rule 
nisi  to  set  aside  the  verdict,  and  have  a  new  trial,  upon  two 
grounds,  first  that  the  verdict  of  the  jury  was  contrary  to  the 
weight  of  the  evidence;  secondly,  that  there  was  not  a 
sufficient  delivery  to  constitute  a  donatio  mortis  causa. 

Best  and  Blosset,  Serjts.  shewed  caus6 : 

The  evidence,  they  contended,  was  most  clear,  as  to  the 
testator's  intention  to  make  this  an  absolute  donation  causa 
mortis.  And  as  to  the  point  of  law,  this  was  a  sufficient 
delivery,  or  rather,  an  actual  delivery  was  not  necessary.  In 
Spratley  v.  Wilson,\  Gibbs,  Ch.  J.  held  it  sufficient  where  a 
person  in  extremis  said,  "  I  have  left  my  watch  at  Mr.  K.'s  at 
Charing  Cross,  fetch  it  away,  and  I  will  make  you  a  present 
of  it." 

(Gibbs,  Ch.  J.  desired  that  case  *might  be  laid  out  of  the  [  *227  ] 
consideration  of  the  plaintiff's  counsel,  for  that  immediately  after 
that  trial,  he  perceived  that  what  he  had  somewhat  improvi- 
dently  thrown  out,  could  not  be  maintained,  because  a  delivery 
was  granting,  and  he  had  accordingly  written  a  remark  to  that 
effect  at  the  end  of  his  own  note  of  the  case.) 

The  only  requisite  for  a  donatio  mortis  causa,  is,  that  it  be  in- 
tended to  take  effect  upon  the  decease  of  the  donor,  and  be 
accompanied  by  some  overt  act,  which  needs  not  to  amount  to  a 
delivery-  It  may  be  inferred  that  this  was  Lord  Loughborough's 
opinion,  from  his  expression  in  the  admirable  judgment  which 

t  1  Holt,  10. 
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BuHN       he  delivered  in  Tate  v.  HilbertA     "  It  is  clear  it  could  not  be 
Mabkham.    l>y  D^ere  parol,  because  saying  *  I  give '  without  any  act,  ^ill 
not  transfer  the  property.     So  far  I  concur  with  the  reasoning 
in  that  case : "  referring  to  the  judgment  of  Lord  Hardwicee, 
Chancellor,   in    Ward  v.    Turner, I      In  Smith  v.   Smith,^  no 
delivery  took  place :  the  donee  was  the  donor's  servant,  left  in 
custody  of  his  goods  during  his  absence,  which  was  a  continuing 
possession  in  the  master.    The  delivery  needs  not  to  be  to  the 
donee  in  person ;  a  delivery  to  any  other  for  his  use  is  sufficient. 
The  testator,  in  the  present  case,  separates  this  from  the  residue 
of  his  property,  shuts  it  up  by  itself,  indorses  it  by  the  hand  of 
an  agent  in  his  own  presence,  gives  it  over  into  the  hands  of  the 
plaintiff's  son,  and  tells  him,  after  the  donor's  decease,  to  deliver 
it  to  his  mother  and  sister.    That  then  was  a  sufficient  transmu- 
tation of  the  possession.    If  it  be  said  that  the  property  came 
back  to  the  testator's  possession,  by  being  put  back  into  his  iron 
chest,  the  answer  is,  first,  that  it  was  only  imperfectly  restored 
to  him,  for  the  seal  is  never  afterwards  broken  off;  next,  in 
Smith  V.  Smithy  so  did  it  revert  on  the  testator's  return  from  the 
I  ♦228  ]      country.    *Here  a  mark  is  put  on  the  property,  which  never  is 
again  taken  off,  but  is  found  remaining  after  the  donor's  decease. 
The  only  use  of  a  delivery,  is,  by  some  act  to  remove  the  doubt 
that  might  exist  on  the  use  of  mere  words ;  such  an  act  exists 
here,  and  therefore  all  is  done  which  is  requisite  for  a  complete 
donatio  mortis  causa.    Both  the  civil  law,  from  which  the  donatio 
mortis  causa  is  borrowed,  and  the  English  law,  alike  require  only 
a  demonstration  of  the  sentiment  of  the  party ;  and  the  senti- 
ment cannot  be  more  strongly  expressed  than  in  this  instance. 
Nay,  this  amounts   almost  to  a  testament  in  writing,  by  the 
wdtten  declaration  of  the  party.     The  donor  was  bound  by  the 
strongest  moral  ties  to  provide  for  both  the  plaintiff's.     So,  in 
Hill  V.  ChapmanW  the  testator  said,  on  making  a  new  will,  "The 
old  will  is  of  no  use  to  me,  but  you  must  take  care  of  it,  by 
reason,  you  know,  there  is  something  with  it  for  yourself.    As 
soon  as  I  am  dead,  open  the  paper  and  take  it  out ;  **  and  this 

t  2  B.  B.  175  (2  Ves.  jun.  Ill,  §  Str.  955. 

120).  il  2  Br.  C.  C.  613. 

X  2  Yes.  sen.  431. 
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was  held  a  good  donatio  mortis  camd.    If  it  be  urged  that  the        Buitn 

bank-note  in  that  instance  was  committed  to  and  remained  in    mabkuaic. 

the  donee's  custody,  yet  he  had,  under  those  instructions,  no 

right  to  open  it  while  the  donor  lived.     No  case  except  Ward  v. 

Turner  requires  the  complete  and  absolute  possession.     So, 

Drury  y.  Smith  A    The  donor  gave  a  bank-note  to  A.,  to  be 

delivered  over  to  his  nephew,  in  case  he  should  die  of  that 

sickness.    It  can  make  no  dififierence  that  it  is  in  custody  of  the 

father  himself:    considering  the  relation  that  existed  between 

him  and  the  plaintiffs,  his  was  the  safest  and  properest  custody. 

A  continuing  possession  in  the  donee  is  not  necessary  in  a  donatio 

mortis  causa.    That  is  not  necessary  even  in  a  gift  inter  vivos. 

In  every  donatio  mortis  causa,  the  control  and  dominion  over  the 

gift,  during  the  life  of  *donor  rests  with  the  donor ;    for  it  is       [  *229  ] 

agreed  that  he  has  the  power  to  revoke  that  disposition,  and 

make  another  during  his  life,  and  give  it  to  some  other  person  ; 

therefore  it  is  improbable  and  unreasonable  to  expect  that  he 

should  wholly  give  up  the  possession,  in  losing  which  he  may 

lose  the  control  over  it.     The  definition  in  Yinnius  which  Lord 

LouoHBOBOuoH,  Chancellor,  in  Tate  v.  HiWert,  says  is  the  best, 

makes  it  clear,  that  the  donor  has  a  greater  interest  in  the  gift 

than  the  donee,  t     In  summS.,  mortis  causa  donatio  est,  cum 

magis  86  quis  velit  habere,  quam  eum  cui  donat,  magisque  eum 

cui  donat,  quam  haeredem  suum.    In  Hawkins  v.  Blewitt,%  Lord 

Kekton,  Ch.  J.  is  said  to  have  stated  that  the  donor  must  part 

with  the  dominion  of  the  gift,  but  that,  and  all  dicta  of  Judges, 

mast    be   taken  with  reference  to  the  case  under   judgment. 

There  the  question  was,  whether  there  was  not  a  mere  bailment 

for  safe  custody,  and  the  jury  found  that  it  was  a  baihnent,  and 

evidenced  by  the  supposed  donor  often  calling,  taking  some  of 

the  clothes,  and  wearing  them.    Miller  v.  Miller, \\  was  a  mere 

gift  by  parol  of  every  thing,  exclusive  of  the  bank-notes  and  the 

bill  of  exchange,  all  the  other  articles  being  absent ;  and  even 

the  bill  of  exchange  would  have  been  a  good  donation,  except 

that,  from  its  particular  nature  as  a  chose  in  action,  no  property 

t  1  P.  Wins.  404  b.  S  5  B.  R.  761  (2  Esp.  663). 

J  Justin.  Inst.  lib.  2,  tit.  7,  de         ||  3  P.  Wms.  366. 
DonationibuB. 


502  1816.     C.  P-    7  TAUNT,  229—281.  [b.r. 

BuNx       could  pass  by  delivery,  and  it  must  be  sued  in  the  name  of  the 
Makkham.    executors.    In  SneUgrove  v.  Bailey ^^  cited  with  approbation  in 
several  books,!  Lord  Habdwigke  decided  that  a  bond  maybe 
the  subject  of  a  donatio  inortis  causd;  and  so  may  India  bonds. 
In  Ward  v.  Twner  there  was  no  question  on  the  degree  or 
r  •230  ]      nature  of  the  delivery  that  *would  make  a  donatio  mortis  causd. 
In  that  case,  the  subject  of  donation  was  a  variety  of  articles,  of 
which  the  first  was  a  receipt  for  a  South  Sea  annuity,  and  the 
rest  were  not  present ;  and  it  is  with  respect  to  that  case,  that 
Lord  Habdwicke  lays  down  the  rule,  that  a  delivery  is  necessary 
to  perfect  a  donatio  mortis  causd ;  but  he  also  adds,  that  some- 
thing tantamount  may  be  suflScient.     In  that  case,  however, 
there  was  no  act  at  all  approaching  to  it ;  and  it  does  not  there- 
fore follow,  that  the  observations  of  Lord  Habdwicke,  made  in 
that  case,  would  have  been  made  in  this  case.     In  Taie  v. 
Hilbert  there  was  no  doubt  of  the  delivery,  and  the  question  was, 
not  whether  there  was  not  enough  to  amount  to  a  donatio  mortis 
catisd,  but  whether  there  was  not  enough  to  make  it  a  gift  inter 
vivos.    The  Lord  Chancellor  held  that  the  check  on  the  banker 
was  a  present  gift,  if  anything,  for  it  is  an  authority  to  the 
banker  to  pay,  which  authority  would  be  revoked  by  his  death. 
He  says  a  donatio  mortis  caxisd  cannot  be  by  mere  parol,  it  may 
be  by  deed  or  writing.      As  to  that  part  of  the  case  which 
relates  to  the  revocation  by  the  gift  in  the  codicil,  the  jury  have 
put  that  out  of  consideration  by  their  finding :  it  is  plain  on  the 
evidence,  that  the  testator,  after  completing  the  codicU,  acknow- 
ledged this  as  a  subsisting  gift.     It  would  however  be  extremely 
diflScult  to  argue,  that  a  codicil,  merely  confirming  a  will,  would 
defeat  a  donatio  mortis  causd  made  since  the  will,  which  had 
taken  the  property  out  of  the  operation  of  the  will. 

Shepherd,  Solicitor-General,  and  Copley,  Serjt.,  who  were 
to  have  supported  the  rule,  were  reheved  by  the  Court. 

GiBBS,  Ch.  J. : 

The  two  grounds  on  which  the  present  application  is  made, 
[  •231  ]      have  a  different  object  in  *view.    The  one  is,  that  the  jury  did 

t  b  Atk.  214.  ;  2  Ves.  442 ;  I  Vee.  jun.  546 ;  4  Br.  C.  C.  72. 
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not  draw  a  correct  conclusion  from  the  facts  submitted  to  them  :        Bukn 

the  other  is,  to  enter  a  nonsuit,  on  the  ground  that  the  facts,    mabkhaic. 

taking  them  to  be  proved,  do  not  make  out  the  title  of  the 

plaintiffs.     The  first  question  stands  principally  on  the  evidence 

of  Mr.  Bunn  Clifton.    If  his  memory  has  not  failed  him,  the 

verdict  is  certainly  right,  and  his  credit  and  character  stand 

onimpeached.     I  say  this,  in  justice  to  a  young  man  whose 

character  is  his  best  possession.    As  to  the  other  points,  it  is  agreed 

on  all  hands,  that  a  donatio  mortis  causa  cannot  exist  without  a 

delivery.     The  facts  of  this  case  are,  that  the  property  was  taken 

out  of  a  chest  of  the  testator,  looked  over  by  him,  and  sealed  up 

in  three  different  parcels :  being  so  sealed,  he  declares  that  it  is 

intended  for  the  witness's  mother  and  sister,  and  directs  that 

it  shall  be  given  to  them  after  his  decease ;  there  is  no  other 

delivery  but  that :  it  is  replaced  in  the  chest,  and  the  keys  are 

re-delivered  to  the  testator,  or  by  him  to  persons  whom  he 

always  nominates  as  his  servants  for  that  effect,  and  he  expresses 

a  continual  anxiety  about  the  custody  of  the  keys.    The  question 

is,  whether  this  be  a  sufficient  delivery  to  make  a  donatio  mortis 

causa ;  and  we  are  clear  that  it  is  not.    It  is  argued  by  the 

counsel  for  the  plaintiffs,  that  there  needs  not  to  be  a  continuing 

possession  in  the  donee;  but  that  the  donor  may  resume  the 

possession  without  determining  the  gift.    There  is  no  case  which 

decides  that  the  donor  may  resume  the  possession,  and  the 

donatio   continue.     Smith  v.   Smith  is  a  very  confused  case. 

Where  the  master  died,  it  does  not   appear :   inasmuch  as  it 

is  stated  that  the  master  delivered  the  keys  of  his  rooms  to  his 

servants  when  he  went  out  of  town,  probably  he  died  in  the 

country,  and  then  the  delivery  of  the  keys  last  made  to  his 

servant,  would  be  a  continuing  of  possession  up  to  his  decease. 

But  all  the  cases  agree,  that  if  the  *donor  resumes  the  posses-       [  •282  ] 

sion,  it  ends  the  gift.     Lord  Hardwickb  expressly  so  holds  in 

Ward  V.  Turner,  where  it  suited  the  purpose  of  the  counsel  to 

argue,  t  that  if  the  donor,  after  making  a  complete  delivery, 

receives  back  the  article,  the  donation  remains  perfect.    Lord 

Habdwicke  immediately  denied  that  proposition,  and  held,  that 

t  2  Ves.  sen.  433. 
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BuNN  if  the  possession  of  the  donee  do  not  continue,  the  gift  is  at  an 
Mabkham.  end.  Seeing,  therefore,  that  it  is  in  the  power  of  the  donor  at 
any  time  to  revoke  the  donation  before  his  death,  and  that  there 
must  be  a  continuing  possession  of  the  donee  after  the  delivery 
to  the  time  of  the  donor's  death ;  seeing  too,  here,  that  there  is 
neither  a  delivery,  nor  a  continuing  possession,  we  are  of  opinion 
that  no  interest  in  this  property  passed  to  Mrs.  and  Miss  Clifton 
under  the  supposed  delivery  to  the  son  for  the  use  of  his  mother 
and  sister ;  and  that  therefore  a  nonsuit  must  be  entered. 

Dallas,  J. : 

I  am  of  the  same  opinion.  The  facts  of  the  case  denote  an 
intention  only :  there  is  an  indorsement  of  the  names  of  the 
mother  and  daughter  on  the  paper;  but  they  denote  the 
testator's  intention  only.  The  property  is  disposed  in  a  chest 
belonging  to  the  testator ;  he  retains  the  key  ;  he  does  not  even 
deliver  it  to  the  persons  for  whom  the  contents  were  intended. 
If  he  had  chosen  to  take  out  the  bank-notes  the  next  day,  and 
dispose  of  them  to  another,  it  was  competent  for  him  so  to  do. 
The  donor,  therefore,  never  divested  himself  of  the  possession 
for  a  moment,  and  therefore  this  is  not  a  donatio  mortis  causa. 

Pabk,  J.  concurred : 

Both  by  the  civil  and  by  the  English  law,  in  this  kind  of 
donatio  there  must  be  an  act  of  delivery.  Even  in  that  strongest 
[  •283  ]  case  of  Smith  v.  *  Smithy  Lord  HABDwacKE,  Ch.  J.  held  that  there 
must  be  an  act  of  delivery,  to  constitute  a  gift :  here  is  not  only 
no  evidence  of  a  delivery,  but  the  evidence  is  against  a  delivery ; 
for  the  testator  states  that  it  was  to  be  delivered  at  a  future 
time;  in  addition  to  this,  the  donor  gets  the  keys,  and  is  offended 
if  any  other  gets  the  keys :  neither  is  there  a  continuing  posses- 
sion, which  is  necessary. 

BURROUOH,  J. : 

The  son  had  no  authority  whatever  to  deliver  over  these 
articles  into  the  hands  of  his  mother,  and  if  he  had  no  such 
authority,  it  was  not  a  donatio  mortis  causd.  In  Bum's  Ecclesi- 
astical Law,  all  the  cases  are  collected :  they  all  indicate,  that 
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there  must  be  a  delivery  either  to  the  donee  himself,  or  to  some        bunk 
one  else  for  the  donee's  use :   here  is  no  such  delivery,  and    mabkham. 
therefore  a  nonsuit  must  be  entered. 

Rvle  absolute* 


COPPIN    V.  WALKEILtt  i8i6. 

(7  Taunt.  237—242;  S.  C.  2  Marsh.  497.)  ^^' ^' 

If  an  auctioneer  sells  goods  and  delivers  them  as  the  goods  of  A.,        [  237  ] 
without  notice  of  any  lien  or  claim  which  he  has  on  the  goods  or  price, 
and  the  buyer  settles  for  the  goods  with  A.,  the  auctioneer  cannot  sue 
the  buyer  for  the  price  of  the  goods. 

If  an  auctioneer  sells  the  goods  of  B.  as  the  goods  of  A.,  and  the 
buyer,  without  notice,  takes  the  goods  with  the  auctioneer's  assent,  and 
pays  the  price  of  them  to  A.,  the  auctioneer  cannot  afterwards  maintain 
an  action  for  the  price. 

Tms  was  an  action  for  goods  sold  and  delivered.    Upon  the 
trial  of  the  cause  at  the  Northumberland  summer  assizes,  1816, 
before  Wood,  B.  the  case  was,  that  the  plaintiff,  being  an 
auctioneer,   was  employed    to  sell   by  auction    the    goods    of 
Appleton,  in  Appleton's  house,  and  he  printed  and  published 
a  catalogue,  entitling  the  goods  as  Appleton's  goods,  and  he 
entered  them  all  at  the  excise  office,  without  distinction,  as 
Appleton's  goods.     The  defendant  was  the  holder  of  a  bill  of 
exchange  for  81Z.  Us.  accepted  by  Appleton,  due  and  unpaid ; 
he  attended  the  sale,  purchased  articles  amounting  to  2QL  128. 8d., 
obtained  the  goods,  *and  before  any  notice  or  demand  made  by       [  *288  ] 
the  plaintiff,  went  to  Appleton,  who  set  off  the  amount  thereof 
against  the  bill,  and  paid  the  defendant  the  balance,  who  there- 
upon gave  up  the  bill.     Certain  of  the  articles  which  he  had 
purchased,  to  the  value  of  111,  15«.  were,  however,  the  goods  of 

f  On  this  day  Oibbs,  Ch.  J.  was  can  happen    in    practice    that   an 

absent  in  consequence  of  indisposi-  auctioneer  should  sell  and  deliver 

Hon,  g^ods  as  the  goods  of  A.,  without 

X  See  this  case  commented  on  in  notice  that  he  has,    as  he  has  by 

the  judgment  in  Robinson  v.  Butter,  general  law  and  custom  {Williams  v. 

(1855)  4  E.  &  B.  954,  957;  24  L.  J.  MiUington,  2  R.  B.  724,  1  H.  Bl.  81). 

Q.  B.  250,  251.    It  cannot  perhaps  a  special  property,  and  not  merely  a 

be  said  that  the  case  is  overruled ;  lien,  in  them. — R.  0. 
but  it  IB  difficult  to  imagine  how  it 


506  1816.    C.  P.    7  TAUNT.  288—241.  [r.b. 

CoppiK  Appleby,  and  had  been  included  in  the  sale  by  the  plaintiff, 
Walkek.  without  the  privity  of  Appleton,  or  of  the  defendant,  who  sup- 
posed he  was  buying  the  goods  of  Appleton.  The  plaintiff 
insisted  on  payment  to  himself  for  all  the  goods,  which  the 
defendant  refused.  The  defendant  had  since  released  Appleton. 
The  jury,  under  the  direction  of  Wood,  B.,  found  a  verdict  for 
the  plaintiff  for  231.  128.  8d.y  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit,  or  reduce  the  verdict  to  111.  Ss.,  the 
amount  of  Appleby's  goods. 

Accordingly  Bosanquet,  Serjt.  having  in  this  Term  obtained  a 
rule  nm  to  that  effect, 

HtiUock,  Serjt.  shewed  cause.     *    *    * 

[  240  ]       Dallas,  J.  stopping  Bosanquet,  who  would  have  supported  the 
rule,  gave  judgment : 

This  is  an  action  brought  by  an  auctioneer  to  recover  the 
value  of  goods,  which  are  now  stated  in  part  to  belong  to  Appleby, 
but  which  he  sold  as  the  goods  of  Appleton.  It  is  said  he  had  a 
special  property  in  the  goods  intrusted  to  him  to  sell.  He 
proves  to  be  the  agent  of  Appleton  and  Appleby,  and  his  sale 
[  *24i  J  ^belongs  in  part  to  each  :  but  it  is  represented  in  the  catalogue 
as  wholly  consisting  of  the  goods  of  Appleton,  and  is  so  entered 
at  the  excise  office,  and  the  goods  are  sold  on  Appleton*s  pre- 
mises. The  defendant  is  induced,  probably  by  this  represen- 
tation, to  become  a  purchaser,  that  he  may  have  the  opportunity 
to  set  off  the  price  of  the  goods  which  he  buys,  against  the  bill 
which  he  held,  payable  by  Appleton  to  him.  K  he  is  deprived 
of  effecting  this  object,  this  misrepresentation  must  operate  as  a 
fraud  with  respect  to  him :  he  buys  the  goods  as  Appleton's,  on 
the  representation  of  the  plaintiff  that  they  are  such :  he  takes 
them  away,  by  the  consent  of  the  plaintiff,  (without  which  he 
could  not  take  them,)  without  any  demand  of  the  price  being  made 
by  the  plaintiff,  or  any  statement  that  Appleton  was  indebted  to  the 
plaintiff  for  commission,  or  auction  duty,  or  anything  else.  They 
were  therefore  delivered  as  the  goods  of  Appleton,  and  as  such, 
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the  defendant  had  a  right  to  treat  and  pay  for  them  :  the  plaintiff       Coppin 
has  concluded  himself  by  his  own  act.  Walkek. 

Pabe,  J. : 

Nothing  which  we  decide  in  this  case  breaks  in  upon  the 
authority  of  WiUiums  v.  Millington,\  which  only  decided,  that 
an  auctioneer  might  maintain  an  action  in  his  own  name.  The 
Court  thought  that  as  circumstances  there  occurred,  which  do 
not  occur  in  the  case  of  a  common  agent,  the  action  might  be 
maintained.  Here  the  only  question  is,  whether  the  plaintiff 
has  by  his  own  act  and  declaration  authorized  the  defendant  to 
do  that  which  is  a  bar  to  his  action.  The  plaintiff  sells  the 
goods  in  the  house  of  Appleton  :  his  declarations  are,  that  the 
goods  are  the  goods  of  Appleton  :  his  entry  at  the  excise  is  so : 
the  defendant  had  a  clear  right  of  set-off  against  Appleton  ;  and 
the  auctioneer  has  parted  with  his  *lien,  without  giving  the  [  *2^2  ] 
defendant  notice  of  any  claim  which  he  had  on  the  price,  and 
therefore  it  would  be  gross  iniquity  to  say  that  the  defendant  is 
not  entitled  to  his  set-off;  and  the  plaintiff  cannot  recover. 

BUBROUGH,  J. : 

I  entertain  no  doubt  on  this  case.  The  goods  were  sold  to  the 
defendant  through  the  agency  of  an  auctioneer.  As  between  the 
plaintiff  and  the  defendant,  there  was  no  notice  that  these  were 
the  goods  of  any  one  but  Appleton  :  it  is  enough  for  the  Court 
to  decide  on,  that  the  auctioneer  has  parted  with  his  lien.  The 
goods  are  parted  with  without  notice  of  any  charge  or  claim  on 
the  part  of  the  auctioneer.  If,  at  the  time  of  delivery,  the 
plaintiff  had  said,  ''  Bemember  that  these  goods  are  subject  to 
a  charge  for  duty,  commission  upon  selling,  and  the  like,  you 
must  not  settle  with  their  owner,"  it  would  have  been  notice  to 
the  defendant,  and  he  would  afterwards  have  done  wrong,  if  he 
had  settled  with  Appleton,  without  retaining  those  charges,  but 
the  defendant  has  no  notice  of  any  thing  of  the  sort;  and  I 
therefore  think  he  was  warranted  in  settling  with  Appleton,  and 
that  the  plaintiff  cannot  recover. 

The  ride  therefore  must  be  absolute  to  enter  a  nonsuit. 
t  2  B.  B.  724  (1  H.  Bl.  81). 
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1816-  COPPIN   V.   CRAIG. 

Not,  26. 
(7  Taunt.  243—244;    S.  C.  2  Marsh.  601.) 

[  243  ]  See  head  note  and  foot  note  to  last  case. 

This  was  an  action  brought  by  the  same  plaintiff  as  in  the 
last  case,  against  the  defendant,  who  had  also  purchased  part  of 
the  goods  of  Appleby,  as  well  as  goods  of  Appleton,  at  the  sale 
made  by  the  plaintiff  of  the  goods  of  the  latter,  and  had  received 
the  goods,  but  had  not  paid  for  them.  The  defendant  pleaded, 
after  the  general  issue,  that  the  plaintiff  sued  in  trust  for  Apple- 
ton,  and  that  Appleton  was  indebted  to  the  defendant  in  a  larger 
sum,  which  he  set  off  against  his  debt  to  the  plaintiff.  After 
verdict  for  the  plaintiff, 

Copley,  Serjt.  obtained  a  rule  nisi  to  set  aside  the  verdict 
and  enter  a  nonsuit : 

He  observed,  that  according  to  the  cases  of  George  v.  Clagtity\ 
and  Rabonev.  Williains^l  it  had  been  held  that  the  defendant  was 
entitled  under  the  general  issue  to  the  equity  of  the  statute  of 
set-off,  even  if  the  defendant  could  not  maintain  his  plea  of  set- 
off;  for  he  admitted  that  the  authority  of  the  case  of  BoUomley 
V.  Brooke,^  on  which  that  plea  was  founded,  had  been  much 
questioned. 

The  Court  intimated  a  doubt,  whether  an  action  did  not 
accrue  to  the  auctioneer,  who  had  a  lien  as  well  on  the  proceeds 
of  the  sale  as  the  specific  article  sold,  upon  an  implied  promise 
of  the  defendant  to  pay  him  the  price,  in  consideration  of  his 
foregoing  his  lien  and  delivering  the  goods  without  payment,  in 
analogy  to  the  cases  decided  on  the  delivery  of  goods  by  the 
master  of  a  ship  without  payment  of  freight ;  but  they  granted  a 
rule  nm. 

[  244  ]  Hullock,  Berjt.  shewed  cause,  contending  that  at  least  the 

plea  of  set-off  ought  to  be  restrained  to  the  value  of  Appleton's 

t  4  E.  E.  462  (7  T.  E.  359).  §  1  T.  E.  621.     [See  note  p.  441 

t  4  E.  E.  463  (7  T.  E.  360  n.).         above.] 
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goods,  and  that  the  plaintiff  was  entitled  to  succeed  to  the  extent       Coppin 
of  Appleby's  property.  CaijG. 

Copley  supported  the  rule. 

The  Court  determined,  that  as  they  had  held  the  clandestine 
insertion  of  Appleby's  goods  into  Appleton's  sale  to  be  a  fraud 
practised  by  the  plaintiff,  he  could  not  be  heard  to  say  that  any 
part  of  the  property  was  not  Appleton's,  and  therefore  the  defen- 
dant was  entitled  to  the  benefit  of  his  set-off  to  the  whole  extent 

of  the  goods  sold. 

Rvle  absolute  to  enter  a  nonsuit. 


SIMPSON  V.  BLOSS.  isie. 

(7  Taunt,  246-251 ;  S.  C.  2  Marsh.  542 ;  Holt,  N.  P.  273.)  iV^8. 

The  test  whether  a  demand  connected  with  an  illegal  transaction  is        [  246  ] 
capable  of  being  enforced  at  law  is  whether  the  plaintiff  requires  any 
aid  from  the  illegal  transaction  to  establish  his  case. 

The  plaintiff  laid  an  illegal  wager  with  B.,  the  defendant  assumed  a 
part  in  the  bet.  The  plaintiff  won :  it  was  expected  that  B.  would  pay 
on  a  certain  day,  before  which  the  plaintiff,  at  the  defendant's  request, 
because  he  was  going  to  a  distance,  advanced  to  the  defendant  his  share 
of  the  winnings.  B.  died  insolvent  before  the  day,  and  the  bet  never 
was  paid.  Held,  that  inasmuch  as  the  plaintiff  could  not  establish  his 
case  without  the  aid  of  the  illegal  wager  in  his  proof,  he  could  not 
recover. 

This  was  an  action  for  money  lent,  money  had  and  received, 
and  upon  the  other  money  comits.     Upon  the  trial  of  the  cause 
at  Guildhall,  at  the  sittings  after  Trinity  Term,  1816,  before 
Gibbs,  Ch.  J.  it  appeared  that  at  the  Epsom  races,  1818,  the 
plaintiff  made  a  bet  of  10  guineas  with  Captain  Brograve,  that 
a  mare  named    Glaucina  would  win  the  Epsom    Stakes:   the 
defendant  advised  him  to  increase  the  bet,  and  he  the  defendant 
would  take  a  share  in  it.      The  plQ.intiff  increased  the  bet  to 
25  guineas  with  Captain  Brograve,  and  the  defendant  assumed 
10  guineas,  part  of  that  bet.    Glaucina  won  ;  and  the  defendant, 
being  about  to  take  a  journey,  requested  the  plaintiff  imme- 
diately to  pay  him  the  10  guineas,  as  his  share  of  the  sum, 
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SiMrsoN  which,  it  was  expected,  Captain  Brograve  would  pay  at  Tatter- 
BL088.  sail's  on  the  following  Monday,  the  asaal  time  and  place  for 
settling  bets  made  at  the  Epsom  races.  The  plaintiff  accord- 
ingly paid  the  defendant  the  10  guineas,  but  before  the  following 
Monday,  Captain  Brograve  died  insolvent,  and  the  bet  of 
25  guineas  never  was  paid.  The  plaintiff  brought  this  action 
to  recover  back  that  sum  of  10  guineas  which  he  had  so  advanced. 
Bhsset^  Serjt.  for  the  defendant,  insisted,  first,  that  the  money 
was  paid  out  and  out.  Secondly,  that  the  bet  was  illegal,  and 
therefore  the  money  could  not  be  recovered.  Gibbs,  Ch.  J. 
suffered  the  cause  to  proceed,  but  reserved  the  last  point,  subject 
whereto  the  jury  found  a  verdict  for  the  plaintiff. 

[  247  ]  Blosset  now  moved  to  set  aside  the  verdict,  and  enter  a 

nonsuit. 

Best,  Serjt.  now  shewed  cause  against  this  rule  : 

He  contended,  first,  that  the  bet  between  the  plaintiff  and 
Captain  Brograve  was  not  illegal.  Secondly,  if  it  was,  the 
plaintiff's  demand  on  the  defendant  was  not  illegal.  The  plaintiff 
does  not,  by  this  action,  affirm  the  bet ;  for  he  says  the  money 
was  paid  to  the  defendant  without  consideration,  and  he  is  entitled 
to  recover  it  back,  unless  it  be  shewn  that  he  has  acted  illegally 
in  paying  it.  The  cases  of  Faikney  v.  Reynous,^  and  Petrie  v. 
Hannayl  establish  the  principle,  that  where  a  transaction  is  not 
malujn  in  se,  but  merely  prohibited  by  statute,  the  illegality  shall 
be  deemed  to  extend  no  wider  than  the  positive  prohibition  of 
the  statute  expresses.  In  Faikney  v.  Reynous  the  bond  was 
clearly  illegal,  yet  the  money  lent  to  pay  it  was  recoverable. 
Here,  though  a  bet  for  less  than  501.  on  a  horse  race  may  be 
illegal,  and  no  action  maintainable  thereon,  yet  the  statute  does 
not  render  the  contracts  void,  but  only  the  securities.  Here,  too, 
the  plaintiff  pays  at  the  defendant's  request,  which  ingredient 
subsisted  in  the  cases  of  Peine  v.  Hannay,  and  Faikney  v. 
Reynous,  and  the  Court,  particularly  Bullbr,  J.,  placed  much 
reliance  on  that  circumstance.     And  in  Petrie  v.  Hannay  Lord 

t  4  Burr.  2069.  nan  v.   Bryc€  (1819)   3  B.  &    Aid. 

t  3  T.  R.  418.     [Overruled,  Can-      179]. 
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Kbnyon,  Ch.  J.  relied  on  the  circumstance  of  a  bond  being  given :      Slmpson 
the  other  three  Judges  held  that  it  was  competent  to  shew  the       blobs. 
illegality  of  a  bond,  as  well  as  of  any  other  contract.    Therefore, 
although  Captain  Brograve  might  have  resisted  the  payment  of 
his  debt,  yet  the  defendant,  who  received  this  money  in  advance 
under  the  contemplation  of  its  being   repaid  out  of  Captain 
Brograve's  money,  cannot  resist  the  plaintiflf  s  demand.    *There      [  •248  ] 
is  a  great  difference  between  statutes  which  avoid  the  security, 
and  those  which  avoid  the  contract :  there  is  also  a  difference 
between  the  immediate  illegal  contract,  and  contracts  collateral, 
that  arise  out  of  it. 

Blosset,  Serjt.  in  support  of  his  rule,  urged  that  though  the 

race  was  legal,  the  bet  on  it  was  illegal,  for  which  he  cited 

Alcinbrook  v.  flaK,t  Blaxton  v.  Pye,l  Goodbum  v.  Marly ^^  and 

Clayton  v.  Dilly,\\  where  the  point  was  given  up,  as  too  clear 

for  argument,  Connor  v.  Quick,  cited  by  Aston,  J.  in  Clayton  v. 

Jennings :  H  a  MS.  note  of  the  same  case  is  subjoined  by  Mr. 

Nolan  in  his  edition  of  Strange,  to  the  case  of  Ooodburn  v.  Marly. 

As  to  the  second  question,  the  particular  points  on  which  the 

plaintiff  relies,  as  raised  in  the  cases  of  Faikney  v.  Reynous,  and 

Petrie  v.  Hannay,  were  made  in  all  the  cases  next  cited,  and  were 

overruled ;  and  as  to  the  point  of  request  or  absence  of  request, 

in  Aubert  Y.Maze,\\  Lord  Eldon  entirely  disaffirms  the  existence 

of  any  distinction  on  that  ground.    The  rule  is,  that  whenever 

one  man  advances  money  to  another  on  the  footing  of  an  illegal 

transaction  to  which  he  is  privy,  in  whatever  relation  either 

of  them  stands  to  the  contract,  and  even  where  the  plaintiff 

is  more  distant  from  it  than  here,  he  cannot  recover,  and  that, 

whether  the   party    wins    or  loses.     Here,   therefore,   as   the 

plaintiff  has  paid  that  which  it  was  expected  Brograve  would 

have    repaid,   he  cannot    recover.      He  referred  to  Steers  v. 

Lashley,ll  Booth   v.  Hodgson,^^   Mitchell  v.  Cockburn,\\  \\    Ex 

jHzrte  BelL%% 

t  2  WilB.  309.  tt  6  E.  E.  624  (2  Bos.  &  P.  371). 

t   Ifnd.  tt  6  T.  E.  61. 

§   2Str.  1159.  §§  6T.  E.  405. 

Ij   4  Tamit.  166.  ||||  2  H.  BI.  379. 

^  2  Bl.  708.  fir  14  E.  E.  567  (1  M.  &  S.  751). 
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Simpson  Best  replied  to  the  cases  cited : 

ft. 
BLObs.  In  Steers  v.  Lashley  Lord  Kbnyon,  Ch.  J.  confirms  Petrie  v. 

[  249  ]  Hannay.  In  Booth  v.  Hodgson  the  Court  could  not  otherwise 
have  decided,  without  rendering  nagatory  the  act  for  the  protec- 
tion of  the  insuring  corporations.  The  case  of  Mitchell  v. 
Cockbum  is  liable  to  the  same  answer,  that  it  would  enforce  a 
contract  directly  prohibited,  whereas  this  action  does  not  tend  to 
enforce  the  prohibited  contract. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  on  this  day  delivered  by 

GiBBS,  Ch.  J.,  who,  after  stating  the  facts,  thus  proceeded  : 

This  bet  was  confessedly  illegal,  and  the  defendant  insists  that 
the  plaintiffs  claim  cannot  be  supported,  because  it  grows  out  of 
an  illegal  transaction.     The  plaintiff  insists  that  his  demand  is 
collateral  to  that  transaction,  and  that  upon  the  principle  estab- 
lished in  Faikney  v.  Reynous,  and  Petrie  v.  Hannay,  he  may  main- 
tain an  action  for  it.   It  is  admitted  in  those  cases,  that  no  action 
can  be  founded  upon  an  illegal  contract ;  but  the  Coubt  held, 
that  he  who  borrowed  money  to  pay  a  debt  which  he  owed  upon 
an  illegal  transaction  not  malum  in  se,  might  be  sued  for  the 
repayment  of  that  loan,  though  the  lender  knew  to  what  purpose 
the  money  was  applied,  because  the  lender's  right  of  action  is 
founded  altogether  upon  the  contract  of  loan  between  him  and 
the  borrower,  and  derives  no  aid  from  the  illegal  transaction  in 
which  the  borrower  had   originally  been  concerned  nor  is  it 
aflFected  by  it ;  and  they  held,  that  in  both  eases  the  plaintiffs 
claim  fell  within  this  rule.     The  ground  of  their  decision  was, 
that  the  plaintiff  required  no  aid  from  the  illegal  transaction  to 
[  *250  ]       establish  their  case.     *  Without  inquiring  whether  these  cases  are 
broken  in  upon  by  others  which  followed  them,  I  take  the  princi- 
ple upon  which  they  were  decided,  and  proceed  to  consider  whether 
the  case  before  us  falls  within  it.     Here  the  plaintiff  pays  ten 
guineas  to  the  defendant,  who  was  his  partner  in  the  bet,  upon  a 
confidence  that  he  shall  get  the  whole  bet  of  25  guineas  from 
Brograve,  and  not  being  able  to  do  so,  he  seeks  by  this  action 
to  recover  it  back.    How  can  he  make  out  his  claim,  but  by 
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going  into  proof  of  the  illegal  transaction  on  account  of  which  it  Simpson 
is  paid?  He  says,  the  payment  was  on  a  condition  which  has  bloss. 
failed  ;  but  that  condition  was,  that  Brograve,  who  was  concerned 
with  the  plaintiff  and  defendant  in  this  illegal  transaction,  should 
make  good  his  part  by  paying  the  whole  bet  to  the  plaintiff;  and 
it  is  impossible  to  prove  the  failure  of  this  condition,  without 
going  into  the  illegal  contract,  in  which  all  the  parties  were 
equally  concerned.  We  think,  therefore,  that  the  plaintiff's 
claim  is  so  mixed  with  the  illegal  transaction  in  which  he  and 
the  defendant  and  Brograve  were  jointly  engaged,  that  it  cannot 
be  established  without  going  into  proof  of  that  transaction,  and 
therefore  cannot  be  enforced  in  a  court  of  law.  We  also  think, 
that  the  case  Ex  parte  Bell  is  a  strong  authority  for  our  present 
decision.  The  substance  of  that  case  may  be  very  shortly 
stated.  Bell's  connection  with  the  American  house  is  im- 
material to  the  merits.  Bell  and  Scott  were  concerned  in  an 
illegal  partnership  for  insurances.  Bell  advanced  large  sums  to 
Scott,  to  be  applied  in  that  concern.  The  question  was,  whether 
he  could  prove  under  Scott's  commission  what  had  not  been  so 
applied.  The  Court  of  King's  Bench  held  that  he  could  not, 
because  the  claim  was  bottomed  in  an  illegal  contract.  Bell 
there  supposed  that  Scott  would  apply  the  money  in  the  illegal 
concern,  which  he  did  not.  The  plaintiff  here  supposed  that 
♦Brograve,  who  was  a  party  with  him  and  the  defendant  in  the  [  *26i  ] 
illegal  transaction,  would  pay  his  loss,  which  he  did  not.  In 
neither  case  can  the  claim  of  the  plaintiff  be  made  out,  except 
through  the  illegal  contract  in  which  all  were  concerned. 

Rule  absolute  to  enter  a  nonsuit. 


B.B. — ^VOL.  XVn.  L  L 
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181(5.  BOVILL   V.   MOORE  and  OTHERS.t 

^^'  (2  Marsh.  211—214.) 

r  211  1  Where  a  person  obtaiDs  a  patent  for  a  machine,  consisting  of  an 

entirely  new  combination  of  parts,  though  all  the  parts  may  have  been 
used,  separately,  in  former  machines,  the  specification  is  correct  in 
setting  out  the  whole  as  the  invention  of  the  patentee ;  but,  if  a  com- 
bination of  a  certain  number  of  those  parts  has  previously  existed  up 
to  a  certain  point,  in  former  machines,  the  patentee  merely  adding 
other  combinations,  the  8|)ecification  should  only  state  such  improve- 
ments; though  the  ofTect  produced  be  different  throughout. 

The  plaintiff  in  this  action  was  assignee  of  a  patent,  granteil 
to  John  Browne,  **  for  a  machine  for  the  manufacture  of 
bobbin  lace,  or  twist  net,  similar  to  and  resembling  the  Buck- 
inghamshire lace  net,  and  French  lace  net,  as  made  by  the  hand 
with  bobbins  on  pillows; "  and  this  action  was  brought  for  in- 
fringing the  patent  by  pirating  this  machine.  The  specification 
described  the  nature  of  the  invention,  and  in  what  manner  the 
same  was  to  be  performed,  by  six  plans  or  drawings  annexed  to 
the  patent,  which  represented  the  different  parts  of  the  machine, 
and  different  views  of  the  whole. 

The  cause  was  tried  at  Guildhall,  at  the  sittings  after  last 
Hilary  Term,  before  Lord  Chief  Justice  Gibbs,  when  it  appeared 
that  the  merits  of  the  invention  consisted  in  the  mode  of  sup- 
plying the  longitudinal  or  warp  threads,  and  the  diagonal  threads 
respectively :  The  former  being  supplied  from  distinct  maga- 
zines, called  bobbins  and  jacks,  instead  of  from  the  beam,  as  in 
the  common  machines ;  by  which  means  the  workman  was 
enabled  to  form  his  twist  by  their  agency,  which  otherwise  he 
could  not  have  done : — The  latter  being  supplied  from  a  roller 
or  beam  to  which  the  diagonal  threads  were  fixed,  and  which,  by 

t  There  is  a  full  report  of  the  trial  and  2  Coop.  Ch.  Ca.  56.     For  a  brief 

of  this  case  (on  1  Mar.  1816)  in  Davies*  resumS  of  the  salient  points  of  thee^ 

Patent  Cases,  p.  361.    Other  stages  judgments,    see    Goodeve's    Patent 

of  the  case  are  reported  in  notes  in  Cases,  p.  74. — R.  C. 
3  Bligh.  178  (s.  n.  Brown  v.  Moore)^ 
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means  of  a  planetary  or  rotatory  motion,  disposed  of  those  Bovill 
threads  over  the  whole  breadth  of  the  piece  of  lace.  On  the  moorb. 
other  hand,  the  defendant  proved  that,  up  to  the  point  when 
the  perpendicular  threads  cross  each  other,  for  the  purpose  of 
forming  the  mesh,  the  operation  of  the  machine  was  similar  to 
the  old  machines,  and  particularly  to  one  for  which  a  Mr. 
Heathcote  had  obtained  a  patent  two  years  previously  to  that  of 
Browne.  It  was  contended  by  Mr.  Serjt.  Copley,  on  the  part  of  the 
defendants,  that  *  though  the  contrivance  above  stated  was  new,  [  •212  "J 
and  extremely  useful,  the  specification  ought  to  have  pointed  out 
that  only,  and  the  patent  ought  to  have  been  for  an  improve- 
ment only ; — ^whereas  the  specification  stated,  and  the  patentee 
claimed,  the  whole  machine  as  his  invention.  The  Chief  Justice 
told  the  jury  that  if  they  thought  Browne  had  invented  a  per- 
fectly new  combination  of  parts  from  the  beginning,  though  all 
the  parts,  separately,  might  have  been  used  before,  his  specifi- 
cation would  be  good :  But  if  they  should  be  of  opinion  that  a 
combination  of  a  certain  number  of  those  parts  had  previously 
existed  up  to  a  certain  point,  and  that  Browne  had  taken  up  his 
invention  from  that  point  only,  adding  other  combinations  to 
it,  then  his  specification,  which  stated  the  whole  machine  as  his 
invention,  was  bad.  The  jury  were  of  opinion,  that  up  to  the 
point  of  crossing  the  threads,  the  combination  was  not  new,  and 
accordingly  found  a  verdict  for  the  defendants. 

The  Solicitor 'General  now  moved  that  this  verdict  should  be 
set  aside,  and  a  new  trial  granted.     He  admitted  that  the  opera- 
tion of  the  machine  in  question  was,  to  a  certain  extent,  the 
same  as  the   former  ones ;   but    he  insisted  that    the    effect 
thereby  produced  was  wholly  different ;  viz.  in  the  manner  of 
supplying  the  threads : — The  good  effect  of  the  invention  was 
not  disputed,  and  that   effect  was  begun  to   be  produced   the 
moment  the  machine  began  to  work ;  though  neither  the  novelty 
nor  the  excellence  of  the  invention  were  immediately  apparent. 
An  improvement,  in  the  legal  sense  of  the  word,  was  an  addition 
ruBAe  to  the  machine,  which  was  to  take  effect  in  a  subsequent 
stage  of  the  operation ;   whereas  here,  the  whole  texture  was 
carried  on  by  a  new  procBss.    He  therefore  contended  that  the 

L  L  2 
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BoviLL      specification  was  correct,  in  setting  forth  the  whole  machine  by 
Moore.      which  this  operation  was  produced. 

[213]       GiBBs,  Ch.  J.: 

If  I  really  felt  any  doubt  as  to  the  propriety  of  this  verdict; 
or,  thinking  as  decidedly  as  I  do  that  the  verdict  was  correct,  if 
I  found  there  were  any  doubt  in  the  minds  of  the  rest  of  the 
Court,  I  should  be  desirous  of  granting  a  rule  to  shew  cause, 
because  this  is  a  question  of  great  importance  to  the  parties : 
But  after  giving  all  the  consideration  possible  to  it,  and  after 
attentively  hearing  all  that  has  been  urged  on  the  part  of  the 
plaintiff,  no  doubt  remains  in  the  minds  of  any  of  the  Court.— 
I  think  a  little  confusion  has  been  made  between  a  new  machine 
for  making  lace,  and  lace  made  in  a  new  method  by  a  machine 
partly  old  and  partly  new.  In  order  to  try  whether  it  be,  or  be 
not,  a  new  machine  throughout,  we  must  consider  what  the 
patent  purposes  to  give  to  the  patentee,  and  what  privileges  he 
would  possess  under  the  patent.  Now  the  patentee  is  entitled 
to  the  sole  use  of  this  machine ;  and  whoever  imitates  it,  either 
in  part  or  in  the  whole,  is  subject  to  an  action  at  the  suit  of  the 
patentee.  Suppose  it  had  been  a  new  invention  from  beginning 
to  end,  and  after  Browne  had  obtained  his  patent,  Heathcote  had 
made  a  machine  like  those  which  he  now  makes ;  is  there  any 
doubt  but  that  such  a  machine  would  have  been  an  imitation,  in 
part,  of  Browne's  invention?  Indeed  all  the  defendant's  wit- 
nesses agreed  in  stating  that,  though  the  same  thought  might 
have  occurred  to  two  persons,  yet  if  Browne  had  seen  Heath- 
cote's  machine,  before  he  made  his  own,  they  should  have  had 
no  doubt  but  that,  up  to  a  certain  point,  Browne's  was  an  imita- 
tion of  Heathcote's. — It  is  not  immaterial  to  consider  that  the 
drawings  or  plans  of  the  machine  were  divided  into  six  different 
sections,  each  containing  a  part  of  the  machine  in  a  different 
stage  of  its  progress ;  and  that  as  to  one  of  them,  which  con- 
tained all  the  principle  of  the  warp,  the  witnesses  said  that  every 
[  *2H  ]  part  of  that  section  existed  in  *the  old  machine ;  and  that  a 
machine,  carried  no  farther  than  that,  would  have  been  a  very 
useful  invention.  How  then  can  it  be  said  that  Browne's  speci- 
fication, which  described  from  its  root  a  machine  containing  a 
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part  which  was  common  to  Heathcote's,  does  not  contain  more       Bovill 

r. 

than  Browne  himself  invented  ?  ^iiooRE. 

Dallas,  J. : 

After  the  full  investigation  which  this  case  has  undergone,  I 
feel  no  doubt  which  would  justify  our  sending  it  to  another  jury. 
As  to  the  law,  it  is  quite  clear  that  if  the  invention  set  up  be 
only  an  addition,  the  patent  must  be  for  that  addition  only ;  as 
in  the  case  of  the  invention  of  a  particular  movement  of  a  watch. 
The  case,  therefore,  resolves  itself  into  a  question  of  fact ;  whether 
it  be  a  new  machine  m  toto,  or  from  a  certain  point  only  :  And  so 
far  from  its  being  an  entirely  new  invention,  the  witnesses  said 
that  if  Heathcote's  had  been  made  after  Browne's,  it  would  have 
been  an  infringement  on  Browne's  patent ;  such  patent,  there- 
fore, to  the  extent  contended  for,  was  void. 

Pare,  J. : 

The  law  was  most  fully  and  most  correctly  laid  down  to  the 
jury  by  his  Lordship.  Nor  is  this  new  doctrine  ;  for  in  the  case 
of  The  King  v.  Else,^  Mr.  Justice  Bullbr  held  that  the  patent 
must  not  be  more  extensive  than  the  invention ;  and  therefore 
that,  if  the  invention  consisted  of  an  addition  or  improvement 
only,  a  patent  for  the  whole  machine  was  void.  Now  in  the 
present  case,  the  jury  have  found  that,  up  to  a  certain  point, 
the  machine  acts  like  the  former  ones ;  the  invention,  therefore, 
is  only  a  valuable  improvement. 

Abbott,  J.  was  absent. 

Rule  refused. 

t  Sitt.  West.  3Jich.  1785;  BuUer's  N.  P.  76,  6th  edit. 
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1816.       ANN    LAUTOUR,     THOMAS     C0UTT8,     EDMUND 
^fayn.  ANTROBUS,   COTJTTS  TROTTER,  and  EDWARD 

[  243  ]  MA JORIBANKS,   v.  CHRISTOPHER  TEESDALE 

AND  BARBARA  ANN,    his  Wife. 

(2  Marsh.  243-251.) 

British  subjects,  resident  in  a  British  settlement  abroad,  are  governed  by 
the  laws  of  this  country ;  and  consequently,  with  respect  to  marriage,  by 
the  law  which  existed  here  before  the  Marriage  Act ;  viz.  the  canon  law : 
Therefore,  where  two  British  subjects,  being  Protestants,  were  married 
at  Madras,  by  a  Portuguese  Boman  Catholic  priest,  according  to  the 
Catholic  form,  in  the  Portuguese  language,  in  a  private  room,  and  the 
ceremony  was  followed  by  cohabitation :  Held,  that  this  was  a  valid 
marriage,  though  without  a  licence  from  the  Gk>vemor,  which  it  is  the 
custom  at  Madras  to  obtain. 

This  was  an  issue  directed  by  the  Master  of  the  Rolls  to 
determine  whether  the  defendants  were  legally  married  at 
Madras  on  the  17th  of  October,  1808 ;  and  was  tried  before  Lord 
Chief  Justice  Gibbs,  at  Guildhall,  at  the  sittings  after  last 
Trinity  Term,  when  a  verdict  was  found  for  the  plaintiffs, 
affirming  the  marriage,  subject  to  the  opinion  of  the  Court  on 
the  following  case. 

Joseph  Francis  Lewis  Lautour,  by  will  dated  the  4th  of  June, 
1807,  after  bequeathing  several  legacies,  gave  all  the  residue  of 
his  personal  estate  to  the  plaintiffs,  T.  Coutts,  E.  Antrobus, 
C.  Trotter,  and  E.  Majoribanks,  on  trust  to  divide  the  whole 
into  aliquot  parts,  equal  to  the  number  of  his  children  at  his 
death,  and  to  stand  possessed  of  one  of  such  aliquot  parts  for  the 
benefit  of  each  child,  and  his  or  her  wife  or  husband  and  family, 
with  benefit  of  accruer  or  survivorship  among  the  testator's 
children,  in  default  of  issue  of  any  of  them,  as  therein  men- 
tioned ;  and  appointed  the  said  last-named  plaintiffs,  together 
with  the  other  plaintiff  Ann  Lautour,  during  her  widowhood,  his 
executors  and  guardians  of  his  children  during  minority:  And  the 
will  declared.  That  if  either  of  his  children  should,  before  attain- 
ing the  age  of  twenty-four  years,  intermarry  without  the  consent 
of  his  trustees  first  obtained  in  writing,  such  son  or  daughter 
should  forfeit  one  moiety  of  his  or  her  aliquot  share  of  his 
estate ;  and  the  trustees  should  thenceforth  stand  possessed  of 
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one  moiety  upon  such  trusts  as  would  take  effect  concerning  the     Lavtour 
same,  in  case  such  child,  so  marrying,  were  actually  *dead  without     tkbsdale. 
issue.     The  testator  died  on  the  27th  of  March,  1808,  leaving  a       [  •2U  ] 
daughter,  the  defendant  Barbara  Ann  Teesdale,  then  Barbara  Ann 
Lautour,  spinster,  and  several  other  children.     On  the  1st  of 
October,  1808,  the  defendant  Christopher  Teesdale,  being  of  the 
Hge  of  twenty-six  years,  and  the  defendant  Barbara  Ann  Teesdale, 
of  the  age  of  nineteen  years,  and  both  being  British  subjects,  and 
Protestants,  resident  at  Madras  in  the  East  Indies,  caused  appli- 
cation to  be  made  to  Sir  George  Hilaro  Barlow,  who  was  then 
Governor  of  Fort  St.  George  at  Madras,  with  its  dependencies,  to 
grant  a  licence  for  the  purpose  of  authorizing  a  marriage  between 
them  at  Madras,  which  was  accordingly  granted  on  the  1st  of 
October ;  but  in  consequence  of  an  application  made  to  the  said 
Governor  by  James  Oliver  Lautour,  a  brother  of  the  defendant 
Barbara  Ann,  who  objected  to  such  marriage,  the  said  licence  was 
afterwards,  on  the  2nd  of  October,  revoked  and  withdrawn.     It 
has  for  many  years  been  the  custom  at  Madras,  in  the  case  o^ 
marriages  between  Protestant  Europeans,  to  require  and  obtain 
the  previous  permission  of  the  Governor,  signified  in  writing  to 
the  officiating  clergyman  of  the  settlement ;  and  this  custom  has 
been   uniformly  adhered  to ; — no  instance  having  appeared  to 
the  contrary.     On  the  17th  of  the  said  month  of  October,  the 
defendants  went  to  the  Black  town  of  Madras,  where  they  were 
attended  by  a  Portuguese  Roman  Catholic  priest  of  the  name  of 
Entaquio ;  and  the  marriage  ceremony  between  the  defendants 
was  read  and  performed,  according  to  the  Roman  Catholic  foini, 
by  the  above-mentioned  priest,  in  a  small  room  in  the  said  town, 
in  the  presence  of  J.  Baker,  I.  F.  Fortin,  and  S.  Yttie  ;  the  said 
I.  F.  Fortin  and  S.  Yttie  acting  as  interpreters  between   the 
^lefendants  and  the  said  Entaquio,  when  the  latter  spoke  in  the 
Portuguese  language.     The  said  Entaquio  first  informed  the 
<lefendants  that,  unless  *they  were  both  Roman  Catholics,  the       [  *243 
<;€remony  would  not  render  their  marriage  valid,  and  that  it 
^rould  be  necessary  for  them  to  be  married  on  their  return  to 
England,  according  to  the  forms  of  their  own  religion.     Having 
stated    this,    he    immediately   afterwards,   in    the    Portuguese 
language,  asked  the  defendant  Christopher  Teesdale  if  he  would 
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Lautour  take  the  said  Barbara  Ann  to  be  his  wife,  and  the  said  Barbara  Ann 
TeeJdat  E.  ^^  3^6  would  take  the  said  Christopher  Teesdale  to  be  her  husband ; 
to  which  the  said  Christopher  and  Barbara  Ann  respectively, 
assented ;  after  which  they  exchanged  rings,  the  said  Entaqoio 
repeating  some  words  in  the  Latin  language.  Both  the  defen- 
dants subscribed  their  names  to  a  certificate  in  the  Portuguese 
language,  which  was  also  subscribed  by  the  said  Entaquio,  and 
which,  when  translated  into  English,  was  to  the  following  effect  r 

"  I,  the  undersigned,  certify  that  I  married  this  17th  October,. 
1808,  in  the  presence  of  Mr.  Baker,  Mr.  Fortin,  and  Mr.  Yttie,  a 
Mr.  Teesdale  with  Miss  Barbara  Ann  Lautour,  according  to  the 
rites  of  the  Eomish  Church. 

(Signed)  "  S.  Entaquio." 

**Chr.  Teesdale." — "Barbara  Ann  Lautour." 

And  the  said  J.  Baker  and  I.  F.  Fortin  also  subscribed  the 
same  as  witnesses.     After  the  performance  of  the  ceremony,  the 
defendants  remained  at  Madras  for  about  a  week,  viz.  till  the 
25th  of  October,  when  they  embarked  on  board  the  Prestom 
East  Indiaman  on  their  voyage  to  England.     They  did  not  live 
together,  or  pass  as  husband  and  wife,  while  they  remained  at 
Madras,  but  resided  in  separate  houses  five  miles  distant  froia 
each  other ;  the  said  Barbara  Ann  retaining  her  maiden  name  t 
But  afterwards,  in  the  course  of  their  voyage  to  England,  they 
declared  themselves  to  be  husband  and  wife,  and  cohabited 
together  as  such.     They  arrived  in  England  in  June,  1809.    On 
the  4th  of  July,  1809,  a  licence  was  granted  by  the  Faculty 
[  •246  ]      Office,  Doctors'  Commons,  London,  for  the  solemnization  •of  a. 
marriage  between    the   defendants,   as  Christopher    Teesdale^ 
bachelor,  and  Barbara  Ann  Lautour,  spinster,  an   infant,  with. 
consent  of  the  plaintiffs,  Ed.  Antrobus,  Ann  Lautour,  and  Ed. 
Majoribanks,  as  her  guardians;  and  on  the  5th  of  the  same 
month,  in  pursuance  of  that  licence,  a  marriage  was  solemnized 
between  the  defendants,  according  to  the  form  of  the  Church  of 
England,  of  which  the  defendants  are  members,  and  of  which 
they  were  both  members  in  October,  1808,  when  the  first-men- 
tioned  ceremony  was  performed.     The  question  for  the  opinion 
of  the  Court  was,  whether  the  defendants  were  legally  married 


voL.xvn.]     1816.    C.  P.    2  MAESHALL,  246—247.  5£l 

at  Madras,  on  the  17th  of  October,  1808 :  If  the  Court  should     Lautoub 

V, 

be  of  opinion  that  they  were  not,  then  a  verdict  to  be  entered    tbesdale. 
for  the  defendants ;  otherwise,  the  verdict  for  the  plaintiffs  to 
stand.     The  case    came  on  for  argument  on  a  former  day  in 
this  Term. 

Mr.  Serjt.  Cophy,  for  the  plaintiffs,   contended  that  the 
parties  were  legally  married  at  Madras.    The  chief  dif&culty,  he 
said,  was  to  understand  what  objections  could  be  made  to  the 
marriage ;  and  as  in  the  case  of  Dairy mple  v.  Dalrymple,f  which 
had  lately  come  before  the  Gonsistorial  Court  of  London,  this 
subject    had    been  fully  considered,    and  was    indeed   almost 
exhausted  in  the  able  judgment  of  Sir  William  Scott  in  that 
case,  he  should  content  himself  with  stating,  generally,  the  prin- 
ciples and  authorities  in  support  of  the  validity  of  this  marriage. 
The  ceremony  had  been  performed  in  an  English  settlement, 
governed  by  English  laws;  the  question,  therefore,  was,  what 
had  been  the  laws  of  England  as  to  marriages  antecedently  to 
the  Marriage  Act,  I  which  was  expressly  confined  to  this  country. 
In  the  early  part  of  our  history,  the  intervention  of  a  priest  was 
not  necessary;   and  till  the  decree  of  Innocent  III.,§  which 
required  *that  the  solemnization  should  be  in  a  church,  it  was  a      [  ♦247  ] 
mere  civil  contract ; — that  decree  only  superadded  the  consent  of 
the  church,  leaving  the  contract  the  same  as  appeared  from 
Bunting*8  case.jl     In  that  case,  it  was  adjudged  that  a  contract 
per  verba  de  pnesenti,  though  not  attended  by  consummation,  was 
sufficient  to  avoid  a  second  marriage,  though  followed  by  con- 
summation.    So,  by  the  preamble  to  the  secondU  section  of  stat. 
32  Hen.  VIII.  c.  88,  it  appeared  that  a  marriage  **  solemnized 
in    the  face  of  the  church,  and  consummate  with  bodily  know- 
ledge,'* was  liable  to  be  dissolved  by  **  a  former  contract  made, 
and  not  consummate."     So,  Lord  Ch.   J.   Holt,  in  Jessoti  v. 
CoZ/in«,+t  and  in  H%w(wc'«case,IJ  said  that  a  contract  |?6r  verba 
de  prasenti  was  a  marriage,  and  not  releasable ;   aliter,  if  p^r 

+   Reported  by  Dr.  Dodson,  1811.  ||      Co.  29;  Moore,  169,  S.  C. 

X   26  Geo.  II.  c.  33.    [Rep.  4  Geo.  ^  This  section  was  rep.  2  &  3  Edw. 

IV.  c.  76,  8.  1.]  yi.  c.  23,  8.  1. 

§    ynio  filled  the  Papal  chair  from  1 1  Salk.  437 ;  6  Mod.  165,  S.  C. 

1 19S  to  1216.  X  t  Salk.  438. 
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LAUTons  verba  de  futuro,  unless  the  contract  be  execated.  So  that,  whether 
TBE8DALB.  ^^  the  consequeiices  of  a  regular  marriage,  as  community  of 
goods,  dower,  legitimacy,  &c.  would  have  resulted  or  not,  it  was 
clear  that  such  a  contract  was  absolutely  binding  and  irrevo- 
cable. All  the  doubts,  however,  as  to  the  consequence  of  such  a 
contract,  had  arisen  from  the  circumstance  of  the  ceremony  not 
having  been  performed  by  a  priest ;  as,  therefore,  a  priest  had 
officiated  in  the  present  instance,  the  marriage  was  not  only 
binding,  but  complete  in  every  respect.  In  1  RoUe's  Abt.  841, 
tit.  Baron  &  Feme,  pi.  21,  it  was  said,  **  If  a  man  and  a  woman 
1)0  married  by  a  priest,  in  a  place  which  is  not  a  church  or 
chapel,  and  without  any  form  of  the  celebration  of  mass,  still  it 
is  a  good  marriage,  and  they  are  man  and  wife."  In  Fielding* s 
case  t  the  circumstances  were  almost  exactly  similar  to  the  pre- 
sent :  The  parties  were  Protestants ;  the  ceremony  was  performed 
by  a  Roman  Catholic  priest,  in  a  private  room,  and  in  the  Latin 
I  ^248  ]  language ;  it  was  a  contract  per  verba  de  ^prasenti^  followed  by 
cohabitation  ; — and  it  was  held  good,  and  that  it  avoided  a  sub- 
sequent marriage.  Lastly,  he  cited  The  King  v.  The  Inhabitants  of 
Brampton, I  where  Lord  Ellbnborough  and  the  rest  of  the  Court 
recognized  this  doctrine. 

Mr.  Serjt.  Best,  for  the  defendants,  did  not  dispute  either 
the  doctrine  or  the  authorities  on  which  the  plaintiffs  had  relied, 
but  contended  that  they  did  not  touch  the  real  question.  The 
law  relating  to  marriages,  as  laid  down  by  Sir  William  Scott, 
in  Dalrymple's  case,  he  admitted  was  the  law  of  all  Christendom, 
except  where  it  was  altered  by  the  local  regulations  of  any  par- 
ticular country ;  and  alterations  had  taken  place  in  all  states, 
except  Scotland  and  Italy.  A  marriage,  to  be  valid,  must  be 
performed  conformably  to  the  law  of  the  place  where  it  was 
celebrated  :  A  marriage  in  France,  between  two  English  minors, 
without  the  notices  re((uired  by  the  laws  of  that  state,  would  be 
void  ;  and  though  the  law  of  England  did  prevail,  generally,  in 
the  British  settlements,  yet  it  appeared  from  the  case,  that  there 
had  been  a  custom,  uniformly  adhered  to,  at  Madras,  to  obtain  a 
licence  from    the    Governor  for   the  marriage    of    Protestant 

State  Trials,  oth  vol.  610.  J  10  R.  R.  299  (10  East,  282). 
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Earopeans ;  and  that,  in  the  present  case,  a  licence  had  been  Lautour 
granted,  but  was  afterwards  revoked.  Then,  it  was  not  suffi-  teesdalk. 
cient,  that  the  parties  had  gone  out  of  the  limits  of  Fort  St. 
George ;  the  jurisdiction  of  the  Governor  extended  over  the 
^vhole  of  the  settlement ;  and  the  custom  must  be  taken  to  be 
coeval  and  coextensive  with  the  existence  of  the  settlement. 
The  caution  by  the  priest  to  be  married  again,  according  to  the 
rites  of  the  Protestant  Church,  was  a  proof  of  the  invalidity  of 
the  ceremony  performed  by  him. 

Mr.  Serjt.  Copley,  in  reply,  said,  that  as  the  law  of 
*  England  prevailed  in  all  the  settlements,  except  where  it  had  [*249] 
Iieen  repealed,  the  onus  lay  on  the  other  side  to  skew  that,  in 
this  case,  it  had  been  repealed ; — that  though  there  had  been  a 
custom  to  get  a  licence  from  the  Governor,  it  did  not  follow  that 
there  was  any  law  to  that  effect,  though  the  Governor  might 
perhaps  have  sent  any  one,  who  acted  in  disobedience  to  him, 
out  of  the  settlement ; — and  that  it  was  a  sufi&cient  answer  to 
the  priest's  scruples,  that  the  Boman  Catholic  faith  would  not 
admit  of  any  ceremonies,  passing  between  Protestants,  as 
valid. 

The  Chief  Justice  said  that,  as  this  was  a  case  of  considerable 
importance,  and  as  the  Master  of  the  Bolls  would  not  have 
sent  it,  if  he  had  not  thought  there  had  been  some  serious  doubt 
on  the  question,  the  Court  would  take  time  for  deliberation. 

On  this  day  his  Lordship  delivered  the  judgment  of  the 
Court : 

After  stating  the  case  he  proceeded  thus : — Both  the  defendants 

^re  stated  to  be  Protestants  and  British  subjects ;  and  the  place 

in  which  the  ceremony  was  performed  was  Madras,  where  they 

resided  as  part  of  the  British  settlement  there ;  and  the  question 

is,  whether,  under  the  laws  of  marriage  operating  on  them,  at 

3f  Adras,  this  can  be  considered  as  a  legal  marriage.    In  order  to 

<lecide  this  question,  it  is  material  to  consider  who  the  parties 

^ivere,  and  among  whom  the  ceremony  took  place.     Now  British 

Hul>i^<^^8»  settled  at  Madras,  are  governed  by  the  laws  of  this 
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Lautotxb  country,  which  they  carry  with  them,  and  are  not  affected  by 
Teesdalk.  the  laws  of  the  natives.  The  question  therefore  is,  whether,  by 
the  laws  of  this  country,  to  which  alone  they  are  subject,  and  by 
which  alone  their  actions  are  to  be  governed,  this  marriage  was 
legal.  In  this  country,  we  judge  of  the  validity  of  a  marriage  by 
what  is  called  the  Marriage  Act ;  but  as  that  statute  does  not 
follow  subjects  to  foreign  settlements,  the  question  remains, 
[  •250  ]  whether  this  would  have  been  a  *valid  marriage  here,  before 
that  Act  passed.  The  important  point  of  the  case,  viz.  what  the 
law  is,  by  which  such  a  question  is  to  be  governed,  was  most 
ably  and  fully  discussed  in  the  case  of  Dalrymple  v.  DcUrympUy 
which  has  been  alluded  to,  and  the  judgment  of  Sir  William 
Scott  has  cleared  the  present  case  of  all  the  difficulty  which 
might,  at  a  former  time,  have  belonged  to  it.  From  the  reason- 
ings there  made  use  of,  and  from  the  authorities  cited  by  that 
learned  person,  it  appears  that  the  canon  law  is  the  general  law 
throughout  Europe  as  to  marriages,  except  where  that  has  been 
altered  by  the  municipal  law  of  any  particular  place ;  and  that 
before  the  Marriage  Act,  marriages  in  this  country  were  always 
governed  by  the  canon  law,  which  the  defendants,  therefore, 
must  be  taken  to  have  carried  with  them  to  Madras.  It  appears 
also  that,  by  that  law,  a  contract  of  marriage,  entered  into  per 
verba  de  prasenti,  is  considered  to  be  an  actual  marriage ;  though 
doubts  have  been  entertained  whether  it  be  so,  unless  followed 
by  cohabitation.  In  the  present  case,  a  ceremony  was  performed, 
the  regularity  of  which  it  is  unnecessary  to  discuss,  because  it 
was  followed  by  cohabitation  ;  all  that  is  required,  therefore,  by 
the  canon  law  has  been  amply  satisfied.  Indeed  this  was  ad- 
mitted on  the  part  of  the  defendants,  and  the  ground  on  which 
they  rested  was, — that  this  case  was  an  exception  from  the 
general  rule,  on  account  of  the  local  regulations  of  the  place  ; — 
that  a  custom  has  existed  at  Madras,  that  when  two  British 
subjects  are  married  they  should  obtain  a  licence  from  the 
Governor,  and  that  no  instance  has  occurred  in  which  that  rule 
has  been  dispensed  with.  That  may  be  the  case;  it  is  very 
possible  that  there  is  no  priest  within  that  jurisdiction,  \rho 
would  celebrate  a  marriage  without  the  consent  of  the  Governor ; 
but  that  does  not  constitute  the  law ;  nor  can  it  alter  the   law 
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which  the  defendants  carried  with  them  : — That  circumstance,      Lautour 
*therefore,  makes  no  diflference.   Another  circumstance,  on  which     teesdalk. 
the  defendants  relied,  was,  that  the  priest  told  the  parties  that      [  *25i  ] 
unless  they  were  Roman  Catholics,  the  ceremony  would  not  be 
binding  upon  them : — In  answer  to  that,  it  is  only  necessary  to 
say  that  he  was  mistaken,  and  indeed,  that  circumstance  was 
not  much  relied  on.     It  follows  from  what  I  have  stated  that 
this  was  a  legal  marriage;  since  it  was  a  marriage  between 
British  subjects,  celebrated  in  a  British  settlement,  according 
to  the  laws  of  this  country,  as  they  existed  before  the  Marriage 
Act ;  and  which,  if  it  had  been  celebrated  here  before  that  statute, 
would  have  been  valid. 

Judgment  for  the  plaintiffs. 


0.   p.   MICHAELMAS  TERM. 


THE    WORCESTEESHIRE    and     STAFFORDSHIRE       isie. 
CANAL  COMPANY  v.  THE  TRENT  and  MERSEY      ^—'' 
NAVIGATION   COMPANY.+  [475] 

(2  Marsh.  4T5— 478.) 

Where  the  jury  find  an  insufficient  verdict,  upon  which  the  Court 
can  give  no  judgment,  and  a  new  trial  is  granted,  the  party  ultimately 
Buccessf ul  is  not  entitled  to  the  costs  of  the  former  trial. 

This  action  was  brought  to  recover  an  increase  of  tonnage, 
charged  by  the  plaintiffs  on  certain  articles,  hops,  wool  and 
teazles,  denominated  by  them  light  goods,  which  had  been  con- 
veyed by  the  defendants  on  the  plaintiffs'  canal.  Issue  was 
joined  in  Trinity  Term,  1812,  and  the  cause  was  tried  at  the 
following  assizes  at  Stafford,  when  a  verdict  was  taken  for  the 
plaintiffs,  subject  to  the  opinion  of  the  Court  upon  a  case  which 
was  stated  and  set  down  for  argument ;  but  which  was  afterwards 
struck  out  of  the  paper,  and  a  new  trial  granted,  on  the  ground 

-f  See  now  B.  S.  C.  Old.  65,  B.  1.    The  case  seems  still  instructive  upon 
tbe  interpretation  of  the  rule. — B.  C. 
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Worcester-  that  the  jury  had  not  found  whether  the  goods  in  question  were 

Company  '  '^^^^  goods,  or  not.     The  rule  for  a  new  trial  reserved  the  con- 

Thb  Trekt    ^^^®^^^i<^^  0^  *^Q  costs  of  the  former  trial,  and  of  the  application 

Navigation   to  the  Court,  till  another  trial  should  have  taken  place.     The 

cause  was  again  tried  at  the  Stafford  Lent  Assizes,  1813,  when 

the  jury  found  that  hops,  wool,  and  teazles  were  comparatively 

light  goods ;  but  as  there  was  no  standard  found,  with  which 

the  comparison  could  be  made,  a  new  trial  was  again  obtained 

in  Michaelmas  Term,  1818,  and  the  cause  was  tried  a  third  time 

at  the  Stafford  Summer  Assizes,  1814,  when  the  jury  found  that 

hops,  wool,  and  teazles  were  considered,  according  to  the  custom 

of  the  country,  to  be  heavy  goods,  prior  to  ten  years  ago,  but 

light  goods,  within  the  last  ten  years.     The  case  afterwards 

came  on  for  argument,  when  the  Court  directed  a  nonsuit  to  be 

entered. 

Mr.  Serjt.  Best,  in  last  Trinity  Term,  moved  for  a  rule 
r  *4'C  ]  calling  on  the  plaintiffs  to  shew  cause,  why  it  should  not  *be 
referred  to  the  prothonotary,  to  tax  the  costs  of  the  defendants 
at  all  the  trials  and  hearings  of  this  cause ; — ^he  having  taxed 
the  costs  of  the  last  trial,  only.  The  two  former  verdicts  havin^r 
been  ineffectual,  the  third,  which  was  effectual,  ought,  he 
contended,  to  carry  the  costs  of  all  three.  He  cited  Bird  v. 
AppletonA 

GiBBS,  Ch.  J. : 

In  Bird  v.  Appleton  the  Court  of  King's  Bench  held  that,  by 
the  practice  of  that  Court,  if  the  first  verdict  were  ineffectual, 
and  another  verdict  were  obtained,  either  by  the  plaintiff  or 
defendant,  the  costs  of  the  former  verdict  would  rest  where  tbey 
were,  when  that  verdict  was  obtained ;  and  the  party  ultimately 
successful  could  only  have  the  costs  of  that  trial  in  whicli  he 
had  succeeded.  Lord  Kenyon,  in  delivering  the  judgment  of 
the  Court,  mentions  the  diversity  of  practice  in  this  Court, 
and  the  reporter  refers  to  Trelaivney  v.  ThomcLs ;  J  but  we  should 
expect  to  hear  some  further  authority,  before  we  grant  a  rule, 
especially  as  the  officers  of  the  Court  have  not  thought  propter  to 
t  5  R.  R.  468  (8  T.  B.  562;  1  East,  111).  t  1  H.  Bl.  Gil. 
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tax  the  costs  of  the  former  trials.      [Mr.  Prothonotary   Rae,   Worcester- 

before  whom  the  costs  had  been  taxed,  was  not  in  Court  on  this     company 

day.]     We  must  either  hear  from  the  officers  that  this  is  the    ^^^^  trent 

practice,  or  we  must  see  some  case  in  which  it  has  been  done.  Navioatiox 

.  Company. 

A  decision  of  the  King's  Bench  is  most  awkward  authority  for 

the  practice  of  this  Court.     We  will  grant  a  rule  nisi,  but  it 

should  be  understood  that  the  matter  is  to  be  at  an  end,  if  the 

prothonotary  certify  that  the  practice  has  been  to  allow  the  costs 

of  the  last  trial  only. 

The  Solicitor-General  was  now  to  have  shewn  cause,  but 
Mr.  Prothonotary  Bae  stated  that  the  ground  on  which  he  had 
decided  was,  that  the  two  first  verdicts  had  not  proceeded  from 
the  act  of  either  party,  but  from  the  act  *of  the  jury  alone.  He  C  *^' *  ' 
stated  the  practice  of  this  Court  to  be,  that  if  the  defendant  had 
obtained  a  verdict  on  the  former  trial,  he  would  have  been  en- 
titled to  the  costs  of  both  ;  but  not  otherwise. 

Mr.  Serjt.  Lens  f  was  called  upon  to  support  the  rule : 

There  was  no  case,  he  said,  exactly  in  point,  but  by  reference 

to  the  distinction  between  the  practice  of  the  two  Courts,  the 

defendant  was  entitled  to  all  his  costs.     On  the  two  former  trials, 

the  plaintiffs  had  taken  imperfect  verdicts  for  the  consideration 

of  the  Court,  and  ought  not  to  make  the  defendants  suffer  for 

their  neglect.     The  principle  was,  that  when  the  defendant  was 

ultimately  successful,  and  there  was  no  verdict  against  him,  he 

sra.8  entitled  to  all  the  costs ;  and  here,  the  former  trials  had  not 

proved  abortive  from  any  omission  or  fault  of  the  defendants. 

The  nearest  case  to  the  present  was  that  of  Davila  v.  Herring y  I 

-irliere  a  case  reserved  being  insufficiently  stated,  the  parties  went 

to  a  new  trial,  and  the  plaintiff  was  nonsuited;  the  Court  directed 

tho  blaster  to  tax  the  defendant  his  costs  upon  the  whole ;  aB 

^vrell   with  relation  to  the  first  trial,  as  the  last. 

GiLBJBS,  Ch.  J. : 

^iiBX  case  must  have  proceeded  upon  some  agreement  between 

-J.    ^Tx*-  Serjt  Bfti,  who  was  on  the      Bench. 
^^^  0i<ie,  was  in  the  Court  of  King's         J  Str.  300. 
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WoBCESTER.   the  parties,  because  the  established  rule  in  the  King's  Bench  is, 

Company      ^^^^  though  a  party  recovers  twice,  he  shall  only  have  his  costs 

The  Trent    ^^  *^®  former  trial ;  they  could  never,  therefore,  have  given  him 

Navigation  the  costs  of  both,  where  the  first  verdict  was  doubtful.     The  law 

Company 

is  very  fully  and  clearly  laid  down  by  Lord  Kbnyon  in  Bird  v. 
Appleton,  which  was  a  case  very  like  the  present ;  for  there  were 
two  ineffectual  verdicts,  which  were  to  be  taken  as  neither  for 
the  plaintiff  nor  defendant.  Afterwards,  the  plaintiff,  having 
[  *^7S  ]  obtained  a  verdict,  applied  for  *the  costs  of  the  whole,  but  was 
refused,  because  in  that  Court,  as  Lord  Kenyon  observes,  "  the 
costs  of  the  first  trial  are  never  allowed,  whichever  way  the 
verdict  may  go  upon  the  second  trial.  In  the  Common  Pleas/' 
his  Lordship  adds,  **  if  a  new  trial  be  granted,  and  the  rule  say 
nothing  about  costs,  if  the  second  verdict  go  the  same  way,  the 
party  succeeding  has  the  costs  of  both  trials ;  but  if  the  verdicts 
go  different  ways,  he  has  not  the  costs  of  the  first  trial.  The 
practice  of  the  two  Courts,  however,  both  lead  to  the  same  end." 
Now,  in  the  present  case,  the  verdicts  cannot  be  said  to  go  the 
same  way,  because  the  two  former  *rere  nugatory ;  this  is  not, 
therefore,  a  case  within  the  rule  of  this  Court.  The  fallacy  of 
my  brother  Lens's  argument  consists  in  supposing  that  the  defect 
in  the  former  verdicts  proceeded  from  the  fault  of  the  plaintifis; 
but  it  was  not  more  their  fault,  than  that  of  the  defendants. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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GREEN    V.    GREENBANK.t  isie. 

(2  Marsh.  485—487. )  ^'^'  ^^' 

Where  the  substantial  ground  of  action  is  contract,  the  plaintiffs  can-  i  435  ] 
not,  by  declaring  in  tort,  render  a  person  liable  who  would  not  have 
been  liable  on  his  promise :  Therefore,  where  the  plaintiff  declared  that, 
having  agreed  to  exchange  mares  with  the  defendant,  the  defendant,  by 
falsely  warranting  his  mare  to  be  sound,  well  knowing  her  to  be 
unsound,  falsely  and  fraudulently  deceived  the  plaintiff,  &c. :  Held,  that 
infancy  was  a  good  plea  in  bar. 

This  was  a  special  action  on  the  case,  and  the  first  count  of 
the  declaration  stated,  That  the  plaintiff  had  bargained  with  the 
defendant  to  deliver  to  him  a  mare  of  the  plaintiff,  by  him  war- 
ranted soand,  except  as  to  one  of  her  eyes,  and  also  to  pay  the 
defendant  51.  in  exchange  for  a  mare  of  the  defendant ;  and  the 
defendant,  by  falsely  warranting  his  mare  to  be  sound,  exchanged 
her  for  that  of  the  plaintiff,  who  paid  the  defendant  51.  for  the 
said  exchange,  whereas  the  defendant's  mare,  at  the  time  of  the 
said  exchange,  was  unsound ;  by  means  of  which  the  defendant 
falsely  and  fraudulently  deceived  the  plaintiff  in  the  said  ex- 
change,  and  thereby  the  said  mare  of  the  defendant  became  of 
no  use  to  the  plaintiff,  &c.  The  second  count  stated  that  the 
defendant,  at  the  time  of  the  exchange,  well  knew  that  his  mare 
was  unsound.  The  defendant  pleaded  first,  not  guilty,  secondly 
that,  at  the  time  of  the  alleged  exchanges  and  warranties,  the 
defendant  was  an  infant,  under  the  age  of  twenty-one  years. 
The  plaintiff  demurred  generally  *to  the  plea  of  infancy,  the  [  *486  ] 
defendant  joined  in  demurrer,  and  the  case  now  came  on  for 
argument. 

Mr.  Serjt.  Vaughan,  who  was  to  have  argued  in  support  of 
the  demurrer,  admitted  that  unless  the  Court  should  think  that 
the  present  case  was  distinguishable  from  those  which  had  been 
decided  on  the  subject,  there  must  be  judgment  for  the  defendant; 
and  he  mentioned  Jennings  v.  Rundallyl  where  it  was  decided 
that  a  plaintiff  could  not  convert  an  action  founded  on  contract 

t  See  Jennings  v.  Rundall,  4  R.  B.  J  4  B.  B.  680  (8  T.  B.  335). 

680,  and  foot-note  there. — B.  C. 

B.B. — ^VOL.  XVU.  M   M 
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Gbkek  into  tort,  so  as  to  charge  an  infant;  and  WecUl  v.  King,^  where 
Greenbai^k.  ^^  ^^B  ^^1<1  ^^^^  ^  declaration  in  case,  alleging  a  deceit  by  means 
of  a  warranty  made  by  two  defendants  upon  a  joint  sale,  was  not 
supported  by  proof  of  a  contract  of  sale  and  warranty  by  one 
only, — the  action,  though  laid  in  tort,  being  founded  on  the 
joint  contract  alleged  ;  and  so  in  Powell  v.  Layton.l  The  only 
question  was,  whether  the  allegation  in  the  second  count,  that 
the  defendant  well  knew  his  mare  to  be  unsound,  varied  the 
case. 

GiBBS,  Ch.  J. : 

The  cases  which  have  been  alluded  to  clearly  shew  that,  where 
the  substantial  ground  of  action  rests  on  promises,  the  plaintiff 
cannot,  by  changing  the  form  of  action,  render  a  person  liable 
who  would  not  have  been  liable  on  his  promise.  This  is  a  case 
in  which  the  assumpsit  is  clearly  the  foundation  of  the  action  ; 
for  it  is,  in  fact,  an  undertaking  that  the  horse  was  sound. 
There  is  another  very  strong  case  in  Eol.  Ab.,§  that  an  infant  is 
not  liable  on  the  custom  of  the  realm,  for  the  loss  of  goods  com- 
mitted to  his  care  as  an  inn-keeper.  That  case  was  recognized 
by  Lord  Ch.  J.  Holt,  in  the  case  of  a  bill  of  exchange,  H  where 
it  was  contended  that  infancy  was  no  plea  to  an  action  founded 
[  **87  ]  on  the  custom  of  merchants ;  the  Court  held  the  plea  *good. 
Lord  Holt  observing  that  the  former  case  was  still  stronger. 
With  respect  to  the  allegation  in  the  second  count,  that  does  not 
vary  the  case  from  that  of  Weall  v.  King,  because  the  deceit  was 
practised  in  the  course  of  the  contract. 

The  rest  of  the  Coubt  concurred. 

Judgment  for  the  defendant,^ 

Mr.  Serjt.  Copley  was  to  have  argued  in  support  of  the  plea. 

t  11  B.  R.  445  (12  East,  452).  Androes, 

t  9  B.  R.  660  (2  Bos.  &  P.  N.  R.  ||  Williams  y.  Harrison,  Carth.  ICO. 

365).  f  See  also  Johnson  v.  Pit,  1  Keble, 

5  Action  sur  Case  (D)  3;  Cross  v.  905,  913. 
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THE   ATTORNEY-GENERAL  v.   POUGETT.  isic. 

Demurrer.  «y22. 

(2  Price,  381-394.)  j-  391  j 

Unless  a  vessel  has  proceeded  out  of  the  limits  of  the  port  with  her 
cargo,  it  is  not  such  an  exportation  of  the  goods  as  will  protect  the 
cargo  from  duties  subsequently  imposed  on  the  exportation  of  goods  of 
the  same  nature,  althoiigh  she  is  not  only  freighted  and  afloat,  but  has 
gone  through  all  the  formalities  of  clearing,  &c.  at  the  custom-house, 
and  has  paid  the  exportation  duties.  And  all  such  new  imposts  as  are 
laid  on  such  goods  attach  while  the  vessel  is  water-borne  within  any 
part  of  the  port. 

ScrJt£  FACIAS,  tested  12th  November  (54th  of  the  King),  on 
bond  to  the  Crown  dated  4th  May,  53  Geo.  III.,  for  1,090Z., 
reciting  an  order  of  the  Treasury  of  the  1st  May,  1813,  per- 
mitting certain  vessels  to  depart  with  hides  shipped  previous  to 
the  passing  of  the  Act  of  Parliament  of  the  15th  April  then  last, 
imposing  new  duties  on  hides,  upon  security  being  given  for  the 
payment  of  the  said  duties,  if  the  said  hides,  so  shipped  as 
aforesaid,  were  liable  thereto;  and  that  the  defendant  had 
shipped  on  board  one  of  such  vessels  (the  Heniietia  NichoUs), 
for  Ostend,  4,540  hides,  weighing  130,544  pounds :  conditioned 
that  the  defendant  or  his  surety  should,  on  demand,  pay  to  the 
collector  inwards  of  the  customs  at  the  port  of  London,  all  and 
every  the  duties  of  customs  so  imposed  by  the  said  Act  of 
Parliament,  if  liable  thereto. 

Plea,  that  the  said  hides,  so  shipped,  &c.  for  exportation,  were 
not,  nor  were  any  of  them  liable  to  the  duties  imposed  by  the 
said  Act,  as  in  the  said  condition  mentioned. 

Replication,  precludi  non,  because  the  defendant,  before  the 
making  of  the  said  writing  obligatory,  and  before  the  suing  out 
of  the  said  writ  of  scire  faciasy  shipped  and  put  on  board  the  said 
vessel,  to  "^be  exported  to  Ostend,  beyond  the  seas  (the  same      [  *382  ] 
being  a  place  under  the  dominion  of  the  person  exercising  the 

M  M  2 
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I  •383  ] 


power  of  sovereignty  in  France),  divers  large  quantities,  to  wit, 
4,540  foreign  hides  in  the  hair,  not  tanned,  tawed,  curried,  or 
otherwise  dressed,  weighing  130,544  pounds,  to  wit,  on  the  25th 
March,  1813,  at,  &c. ;  and  that  the  same  hides  then  and  there 
continued  so  shipped  on  board  the  same  vessel,  in  the  same  port, 
and  not  exported  from  and  out  of  this  kingdom,  until  after  the 
passing  of  the  said  Act  of  Parliament  in  the  said  condition 
mentioned ;  and  that  the  same  hides  were  before  the  suing  out 
of  the  said  writ  of  scire  facias,  to  wit,  on  the  6th  May,  1813,  at,  &c. 
exported  from  and  out  of  this  kingdom  in  the  said  vessel.  And 
that,  by  virtue  of  the  said  Act  of  Parliament,  in  the  said  con- 
dition mentioned,  and  of  another  Act  of  Parliament  of  the  53rd 
Geo.  III.  made  and  passed,  amongst  other  things,  to  explain 
and  amend  the  said  last  mentioned  Act,  the  same  goods  be- 
came liable  to  the  payment  of  certain  duties  of  customs  to  the 
amount  of  5452. ;  and  that  some  were  then  and  still  are  wholly 
unpaid. 

Rejoinder, — That  although  the  said  hides  in  the  said  condition 
and  replication  mentioned,  were  shipped  and  put  on  board  the 
said  vessel,  in  the  said  port  of  London,  to  be  transported  to 
Ostend,  and  so  continued,  &c.  until  after  the  passing  of  the  said 
Act;  and  although,  before  the  issuing  of  the  said  writ,  said 
vessel  departed  with  said  hides  to  Ostend,  yet  the  said  hides,  and 
every  of  them,  were  so  shipped  and  put  on  board  the  said  vessel 
long  before  *the  passing  of  either  of  the  said  Acts  of  Parliament, 
in  the  said  replication  mentioned ; — ^and  that  long  before  the 
passing  of  either  of  the  said  Acts,  to  wit,  on  the  22nd  March, 
1813,  the  said  vessel  wasduly  entered  outwards  for  Ostend  aforesaid, 
at  the  custom-house.  And  that,  before  the  passing,  &c.  to  wit,  on 
25th  March,  1813,  the  said  hides  were  duly  entered  and  cleared 
at  the  custom-house  as  goods  to  be  shipped  on  board  the  said 
vessel,  and  to  be  duly  exported  as  aforesaid.  And  the  said 
defendant  farther  saith,  that  according  to  the  rule  established 
in  collecting  the  duties  of  customs,  the  duties  payable  upon  goods 
exported  are  levied  and  paid  at  the  time  of  the  entry  of  such 
goods  outwards,  at  the  custom-house  of  the  place  where  such 
entry  is  made.  And  that,  on  the  making  the  said  entry,  and 
before  the  passing  of  either  of  the  said  Acts  of  Parliament,  he 
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duly  executed  the  usual  bond  for  the  due  exportation  of  the  said 
goods,  and  that  the  same  should  not  be  re-landed  in  this  country. 
And  that  the  said  hides,  after  they  had  been  so  entered,  were 
shipped  for  the  purpose  aforesaid,  and  were  not  afterwards  re- 
landed,  but  remained  on  board  for  the  purpose  of  being  trans- 
ported to  Ostend,  according  to  the  entry  thereof,  until  the  said 
vessel  afterwards,  and  after  the  said  treasury  order,  departed 
from  this  kingdom  to  Ostend.  Therefore  defendant  saith,  that 
the  said  hides  were  not  liable  to  the  duties  imposed  by  the  said 
Act  of  Parliament. 

Demurrer  to  the  rejoinder,  and  joinder  in  demurrer. 

[On  a  second  argument :] 

The  counsel  for  the  Crown  contended,  that  what  was  alleged 
by  the  rejoinder  to  have  been  done,  did  not  amount  to  an  expor- 
tation of  the  hides ;  and  that  therefore  they  were  subject  to  the 
new  duties  imposed  on  the  goods,  while  the  vessel  was  in  the 
port,  by  the  53  Geo.  III.  c.  33,+  that 

The  question  whether  the  hides  so  shipped  are  to  be  considered 
liable  to  the  additional  duty,  would  depend  entirely  on  the  con- 
struction which  the  Court  should  give  to  the  word  "  exported," 
as  used  in  the  statute.  In  common  parlance,  it  means  carrying 
out  of  port ;  and  by  the  use  of  the  word  in  various  other  Acts, 
that  must  be  also  its  legal  sense  and  legislative  construction. 
Thus  the  32nd  *Geo.  III.  c.  43,  sec.  2,1  takes  a  distinction 
between  shipping  for  exportation  and  exporting,  by  the  different 
sense  in  which  it  employs  the  words  when  (adverting  to  persons 
beginning  to  ship  sugar,  when  under  the  price  at  which  the 
drawbacks  were  to  cease  to  be  allowed  on  exportation),  it  permits 


t  [Repealed  Stat.  L.  R.  Act,  1861.] 

Dy  sec.  1  it  was  enacted,  that  from 

and  after  the  passing  of  the  Act,  there 

slioiild  be  raised,   &c.  upon  goods, 

^^rares,    and    merchandize    exported 

from  Qreat  Britain,  the  several  new 

SLCtd  additional  duties  of  customs  set 

forth  in  a  schedule  referred  to.    That 

0c]iedule  was  defective,  the  quantity 

o£  raw  hides,  for  which  the  duty  was 

iz&eant  to  have  been  payable,  being 


Attghnet- 

Gknbsal 

p. 

rOUGETT 


omitted  to  be  expressed.  The  words 
in  the  schedule  were,  **  Hides,  foreign^ 
of  all  sorts,  in  the  hair,  not  tanned, 
&c.  exported  to  France,  &c,  the  sum 
of  98,  4«/.'*  To  rectify  that  mistake, 
hy  chap.  105  [rep.  6  Geo.  IV.  c.  105] 
(after  reciting  the  error),  it  was 
enacted,  that  the  said  sum  of  da,  4d. 
should  be  chargeable  (as  was  intended) 
on  every  hundred  weight  of  such  hides. 
X  Rep.  6  Geo.  IV.  c.  105. 


3fay  18. 
[381] 


[  ♦aso  ] 
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[  ♦386  ] 


them  to  export  and  receive  the  drawbacks  on  such  sugar,  although 
it  might  have  risen  in  price  to  the  sum  at  which  such  drawback 
was  to  cease  to  be  allowed  on  the  exportation  thereof,  after  such 
persons  shall  have  begun  to  ship  the  same,  and  before  the 
exportation  thereof,  ^nd  the  same  distinction  is  taken  in 
several  other  statutes,  as  the  2Srd  Geo.  III.  c.  21,  t  which  gives 
a  bounty  on  the  exportation  of  calicoes ;  and  the  41st  Geo.  III. 
c.  44, 1  which  enacts,  that  the  drawback  and  bounties  payable  on 
the  exportation  of  sugar,  shall  be  paid  on  all  such  sugar  as  shall 
have  been,  or  shall  be  shipped  or  laden  on  board  any  ship,  or 
water-borne,  with  intent  so  to  be  shipped  for  exportation,  making 
the  Acts  completely  distinct.  The  same  difference  obtains  in  the 
meaning  of  the  words  importation  and  entry,  in  the  53  Geo.  III. 
c.  33,  sec.  2.  The  casein  Bunbury,§  of  Leaperw.  Smith,  was  cited 
to  show  that  there  could  be  no  legal  importation  until  the  sh  ip  arrives 
within  the  limits  of  the  port ;  and,  by  parity  of  reason,  there  can 
be  no  exportation  until  without  the  limits.  Sir  Thomas  Cooke  v. 
The  Attoniey-General,\\  was  also  cited,  where  it  was  resolved, 
that  goods  being  shipped  on  board  for  exportation,  without  going 
out  of  port,  was  not  an  exportation.  *And  the  recent  case  of 
Williams  v.  MarshaUf  in  the  Court  of  Common  Pleas,ir  was  much 
relied  on,  where  the  question  was,  whether  a  vessel's  license 
ceased  to  afford  her  protection  :  and  it  depended  on  w^hether  she 
had  exported  her  cargo  by  the  10th  September.  She  had  cleared 
at  the  custom-house  on  the  Uth,  but  was  at  Gravesend  on  the 
12th  ;  and  (it  being  a  fair  case)  Gibbs,  Chief  Justice*  reluctantly 
held  himself  bound,  by  the  rules  of  law,  to  say  that  that  was  not 
an  exportation.     *    *    * 


[  891  ]       Thomson,  Chief  Baron  : 

[  *392  ]  This  may  be  a  question,  *certainly,  of  considerable  importance 

to  the  defendant,  as  far  as  the  value  of  the  goods  and  the  amount 
of  the  duty  extend  ;  but  there  seems  to  be  no  great  difficulty  in 
the  point  which  the  Court  are  called  on  to  decide;  for  that 
amounts  to  no  more  than  whether  what  has  been  done  by  the 


t  Eep.  Stat.  L.  Eev.  Act,  1871. 
t  Eep.  Stat.  L.  Eev.  Act,  1872. 
§  Bunb.  p.  79. 


a  Parker,  266. 

II  7  Taunt.  468,  1  Mooro,  168  (to 
be  reported  in  18  B,  E.). 
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defendant,  before  the  Acts  passed,  can  be  considered  an  exporta- 
tion of  the  goods,  on  which  those  Acts  would  have  imposed  an 
additional  duty  if  they  were  not  exported.  That  is  the  short 
question.  Whatever  might  be  the  meaning  of  the  word  in 
common  parlance,  the  Legislature  has  constantly  made  a  dis- 
tinction between  the  acts  of  shipping  goods  on  board,  and 
actually  exporting  them.  (His  Lordship  noticed  the  several 
statutes  wherein  those  acts  have  been  distinguished,  which  are 
adverted  to  in  the  course  of  the  argument.) 

The  duty  in  this  instance  was,  in  fact,  imposed  by  the  first  Act ; 
but  the  gross  mistake  of  the  omission  of  the  weight,  for  which 
the  sum  expressed  was  to  have  been  payable,  occasioned  the 
amendment  made  by  the  subsequent  Act :  but  that  had  reference 
to  the  former  statute  as  soon  as  it  passed,  and  they  must  be 
taken  together  as  if  they  were  one  and  the  same  Act ;  and  the 
first  must  be  read  as  containing  in  itself,  in  words,  the  amend- 
ment supplied  by  the  last.  Then  it  appears  that  these  goods 
were  shipped  on  board  before  the  passing  of  the  first  Act,  but 
they  were  not  actually  exported  till  after  it  had  passed ;  and 
therefore  the  new  duties  clearly  attached  on  these  goods.  And 
however  hard  the  case  may  be,  it  is  not  more  so  than  the  case  of 
The  Attorney-* General  v.  Panter,\  which,  notwithstanding  its 
hardship,  is  certainly  good  law. 

There  must,  therefore,  be  judgment  for  the  Crown. 


Attorney- 
Gemebal 

POUOBTT. 


r  *398  1 


<jRAHAM,  Baron : 

I  was  at  first  somewhat  struck  with  the  argument  of  the  hard- 
ship of  this  case ;  but  the  Court  must  not  be  blinded  by  the 
hardship  of  particular  instances.  (His  Lordship  then  recapitu- 
lated the  circumstances,  and  stated  the  question.)  Whether  the 
4id  valorem  duties  were  payable  or  not,  the  defendant  was  at  all 
•events  liable  to  the  payment  of  the  duty  of  9s.  4d.  on  the  whole 
•cargo,  on  the  passing  of  the  first  Act ;  and  if  he  were  not,  the 
hardship  would  then  be  on  the  other  side. 

I  am  clearly  of  opinion,  that  what  has  been  pleaded  in  the 
rejoinder  did  not  amount  to  an  exportation,  according  to  the 
accepted  meaning  of  the  term,  or  the  sense  in  which  it  has  been 

t  6  Br.  P.  C.  486. 
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r  ^394  ] 


constantly  employed  by  the  Legislature ;  and  we  cannot  adopt  a 
more  liberal  construction  in  favour  of  the  defendant. 

We  are  much  relieved  by  the  decision  in  the  Court  of  Common 
Pleas ;  and  I  do  not  think  that  the  imperfect  note  of  the  case 
before  Sir  William  Scott,  which  was  at  best  a  much  less  solemn 
decision,  is  much  opposed  to  it,  for  nothing  appears  in  that  note 
to  enable  us  to  see  on  what  grounds  the  judgment  waa 
pronounced. 

Wood,  Baron : 

This  is  a  very  short  point,  and  I  think,  not  a  diflScult  one. 
The  question  is,  whether  *the  goods  laden  on  board  this  ship, 
having  broken  ground  in  the  Thames,  and  not  having  left  the 
port  of  London,  may  be  said  to  have  been  exported.  I  am  of 
opinion,  that  the  goods  shipped  could  not  be  considered  as 
exported  until  the  ship  had  cleared  the  limits  of  the  ports.  The 
mistake  of  the  former  Act  being  corrected  by  the  Act  which  was 
afterwards  passed  for  that  purpose,  had  relation  back  to  the 
time  when  the  duties  were  originally  imposed  ;  and  therefore,  as 
there  was  no  exportation  of  the  goods,  they  are  liable  to  the  whole 
of  the  duties. 


BiGHABDS,  Baron  :  Of  the  same  opinion. 

Judgment  for  the  Croicn. 
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EXCH.   TRINITY  TERM. 


BEATSON  AND   Others   v.   RUSHFORTH.t  i8i«. 

In  Error.  — 

(3  Price,  48—51.)  [  ^8  ] 

It  is  not  gTound  of  error  that  the  plaintiff  (in  an  action  against  a 
hundred,  on  the  4l8t  Goo.  III.  c.  24,1  and  let  Geo.  I.  c.  5,  for  recovery 
of  damages  for  injury  done  to  him  hy  the  demolition  of  his  mills  by 
persons  riotously  assembled),  do  not  allege  in  his  declaration  that  such 
demolition  was  felonious,  or  that  the  persons  riotously  assembled  acted 
feloniously. 

It  is  sufficient  to  sanction  a  civil  action,  if  it  appear  from  the  allega- 
tion of  the  acts  done  that  a  felony  had  been  committed  by  them. 

The  question  raised  by  the  present  writ  of  error  from  this 
Court  was,  Whether,  in  an  action  founded  on  the  41st  Geo.  III. 
c.  24,  for  the  recovery  of  damages  sustained  by  the  riotous 
demoHtion  of  mills,  it  was  necessary  to  lay  the  injurious  act  as 
having  been  done  "  feloniously  ?  *' 

The  defendant  had  obtained  a  verdict  at  the  York  Lent  Assizes, 
1815,  against  the  plaintiffs,  four  of  the  inhabitants  of  the  hundred 
of  Agbrigg  and  Morley,  in  that  county.  §  The  thiee  first  counts  of 
the  declaration  stated.  That  on  the  24th  of  April,  1812,  at  the 
parish  of  Halifax,  in  the  hundred  and  county  aforesaid,  divers 
persons,  to  the  number  of  twelve  and  more,  being  then  and 
there  unlawfully,  riotously,  and  tumultuously  assembled  together, 
to  the  disturbance  of  the  public  peace,  did,  unlawfully,  tumul- 
tuously, and  with  force,  demolish,  in  part,  a  certain  water-miU 
of  the  plaintiff,  being  in  the  parish  aforesaid,  in  the  hundred  of 
the  county  aforesaid,  and  the  walls,  doors,  windows,  window 
frames,  locks  and  hasps  affixed  and  belonging  thereto;  and 
part  of  the  said  water-mill  of  the  said  plaintiff,  and  certain 
♦works ;  to  wit,  certain  shears,  frames,  machines  and  straps  [  ♦49  ] 
belonging  thereto,  in  contempt  of  our  Lord  the  King,  to  the 
damage  of  the  plaintiff  of  5002.,  and  against  the  form  of  the 
statute,  &c. ;  whereby,  and  by  force  of  the  statutes  in  such  case 

t  See  note  to  Beid  v.  C:arke,  4  B.  B.  |  Bep.  Stat.  Law  Bey.  Act,  1887. 

506.— B.  C.  S  Vide  1  Price,  343. 
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BEAT8CM  made  and  provided,  an  action  hath  accrued  to  the  plaintiff, 
RugHwoBTH.  being  the  person  injured  and  damnified  thereby,  to  recover 
against  the  defendant,  being  then  and  still  inhabitants  of  the 
said  hundred,  the  damage  so  by  him  sustained,  by  demolishing, 
in  part,  the  said  water-mill,  and  the  works  thereto  belonging. 
There  were  several  other  counts,  to  all  of  which  the  defendant 
pleaded  the  general  issue. 

The  error  assigned  was,  that  it  was  not  alleged  in  either  of 
the  counts,  that  the  persons  mentioned  to  have  been  unlawfully, 
riotously,  and  tumultuously  assembled,  did  felonmisly  demolish, 
in  any  part,  the  said  premises ;  nor  that  they  committed  any 
felonious  act  or  offence  in  respect  thereof.  The  case  now  came 
on  for  argument  before  Lord  EUenborough,  and  Lord  Chief 
Justice  Gibbs ; 

Scarletty  for  the  plaintiff  in  error,  stated  the  sole  point  to 
be,  Whether  the  omission  of  the  word  "feloniously,"  in  the 
several  counts  of  the  declaration,  were  fatal  or  not  ?    He  con- 
tended that  it  was ;  for  by  the  rules  of  pleading,  it  is  necessary 
that  there  should  be  allegations  of  whatever  is  required  to  be 
proved ;    as,  therefore,  it  was  decided  in  the  case  of  lieid  v. 
[  *^  ]       Clarke f\  that  the  hundred  were  not  *liable  in  an  action  on  stat. 
1  Geo.  I.  St.  2,  c.  5,  (on  which  two  of  the  counts  in  this  declara- 
tion are  founded)   unless   the  riot  amounted  to  felony  within 
that  statute :    so  it  is  necessary  that  it  should  be  alleged,  that 
the  act  for  the  consequences  of  which  the  person  suing  seeks 
compensation  in  damages  was  felonious.       Lord  Kenyon    dis- 
tinctly says,  in  giving  judgment : — "  I  cannot  agree  that  the 
hundred  are  answerable  for  damages  done  by  persons  who  are 
not  guilty  of  felony  within  the  former  part  of  the  Act."     If  the 
commission  of  a  felony  were  necessary  to  support  the  action,  the 
declaration  is  bad,  if  it  omit  the  word  feloniously ;  for  a  felony 
must  be  proved,  and  to  be  proved,  it  must  be  alleged. 

Littledale  was  to  have  argued  in  support  of  the  judgment ; 
hut  their  Lordships  dispensed  with  hearing  him,  because  they 
said, 

t  4  E.  E.  605  (7  T.  E.  496). 
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They  were  clearly  of  opinion,  that  although  it  were  certainly  Beatson 
necessary  to  the  support  of  the  action  which  had  been  brought,  rubhwohth. 
that  there  should  be  such  proof  adduced  as  would  be  sufl&cient 
to  establish  a  charge  of  felony  on  an  indictment,  it  was,  however, 
not  necessary  to  aver,  in  the  civil  suit,  that  the  persons  assembled 
acted  feloniously,  or  committed  a  felony :  it  was  suflScient  to 
state,  that  they  committed  the  acts  charged  in  the  words  of  the 
statute,  as  had  been  done  in  this  case. — In  the  case  of  R.  v. 
Jmid,^  it  was  held  not  to  be  *necessary  to  state  in  a  waiTant  of  [  *6l  ] 
commitment,  on  a  charge  of  felony,  that  the  act  was  done 
feloniously ;  and  that  it  would  be  sufficient  if,  on  the  facts 
stated,  it  appeared  that  a  felony  had  been  committed  :  that  did 
not  appear  on  the  facts  stated  in  that  case,  and  therefore  the 
Court  held  that  they  were  bound  to  bail  the  defendant  on  that 
ground.  In  the  present  case,  however,  it  appears  clearly,  from 
the  acts  stated  in  the  declaration,  that  a  felony  had  been  com- 
mitted, and  that  is  quite  sufficient  to  support  the  action  against 
the  defendant  below. 

Judgment  affirmed. 

Scarlett  afterwards  admitted,  that  in  the  extract  given  of 
the  declaration  in  the  report  of  Hyde  v.  Cogan,l  (where  the 
Court  gave  judgment  for  the  plaintiff,  on  a  special  verdict  found 
in  that  case,  which  was  also  an  action  against  a  hundred,  for 
damages,  by  rioters  in  part  demolishing  a  dwelling-house,  and 
destroying  goods  and  furniture  therein,)  the  act  of  demoUshing 
was  not  laid  to  have  been  done  feloniously. 

t  1  E.  E.  477  (2  T.  E.  255).  J  Doug.  699. 
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1818.  GRANT  AND  Others  v.   AUSTEN  and   OrHEEs.f 

(3  Pnce,  58—6  / .) 

[  58  ]  A  general  remittance  to  bankers,  to  whom  the  remitter  is  indebted, 

accompanied  by  a  letter  requesting  them  to  pay  certain  specific  sums  to 
particular  persons  (not  expressly  out  of  the  sum  remitted)  does  not  so 
fix  the  bankers  as  to  give  the  persons,  to  whom  such  sums  were  so 
directed  to  be  paid,  a  right  of  action  against  them  for  money  had  and 
received,  without  an  assent  on  their  part  to  such  an  appropriation  of 
the  money  remitted.. 

It  is  not  necessary  that  the  bankers  should  express  a  dissent  from  the 
required  appropriation. 

The  plaintiffs,  who  were  bankers  at  Portsmouth,  brought  the 
present  action  for  money  had  and  received,  against  the  defen- 
dants, bankers,  in  London,  to  recover  the  sum  of  69L  15s.  under 
the  following  circumstances : — 
[  s*^  J  On  the  12th  of  November  1813,  the  plaintiffs  received  a  check 

from  Messrs.  Baverstock  and  Son,  brewers  at  Alton,  on  Mr.  Gray, 
their  banker  there,  for  the  sum  in  question,  which  they  forwarded 
to  him  on  the  same  day,  with  a  request,  in  the  usual  course,  to 
pay  the  amount  to  the  house  of  Messrs.  Ladbroke  &  Co.  bankers, 
in  London.  Gray,  on  the  16th  of  November,  made  a  large 
remittance,  in  cash,  notes,  and  short  bills,  to  the  defendants,  who 
were  his  agents  in  London ;  accompanied  by  a  letter,  contain- 
ing directions  to  pay  certain  sums  of  money  on  his  account,  which 
were,  in  the  whole,  very  considerably  short  of  the  remittance 
sent,  leaving  a  balance  in  reduction  of  Gray's  general  account. 
That  part  of  Gray's  letter  which  related  to  this  sum,  was  in  these 
words : — **  I  shall  be  obliged  by  your  paying  Messrs.  Glynn  & 
Co.  551,  on  account  of  Messrs.  Wickham  &  Co.  Winchester,  and 
to  Messrs.  Ladbroke  &  Co.  591.  15«.  on  account  of  Messrs.  Grant 
and  Binbey,  Portsmouth.'* 

Under  the  impression  that  the  defendants  had  observed  his 
directions.  Gray  credited  them  with  that  sum,  as  having  been  so 
paid  on  his  account.  The  defendants  made  no  communication 
to  Gray,  in  answer  to  that  letter,  until  the  25th  November.  On 
that  day,  Maunde  and  Tilson,  two  of  the  defendants,  came  to 
Alton,  and  then  informed  him,  that  unless  he  furnished  them 

t  See  Williama  v.  EvereU.  13  B.  B.  31 5,  and  note  there.— B.  C. 
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with  1,700Z.  or  2,000Z.  they  could  not  pay  his  orders,  but  not       Grakt 
particularly  specifying  them.     On  the  28th,  Gray  stopped  pay-      aubten. 
ment,  in  consequence  of  the  defendant's  *refusal  to  pay  his       [♦60] 
notes,  and  soon  afterwards  became  bankrupt.    In  December,  the 
plaintiffs  wrote  to  defendants,  stating  the  circumstances,  and 
requesting  payment   of    the  money,  which  they  answered  by 
a  refusal,  giving  as  a  reason,  that  they  had  not,  at  the  time  of 
the  order  alluded  to,  nor  since,  any  money  in  their  hands. 

It  appeared  that  Gray  had  considerably  overdrawn  on 
Austen  &  Co.  and  was,  therefore,  at  that  time,  much  indebted 
to  them. 

The  plaintiffs  then  brought  the  present  action,  to  which  the 
defendants  pleaded  the  general  issue. t  The  cause  was  tried  at 
Winchester,  before  Mr.  Baron  Graham,  at  the  Lent  Assizes  for 
Hants,  1816,  when  the  plaintiffs  obtained  a  verdict,  the  Judge 
giving  the  defendants  liberty  to  move  to  enter  a  nonsuit. 

Gifford  obtained  a  rule  to  shew  cause  why  the  verdict  should  ^^y  <• 
not  be  set  aside,  and  a  nonsuit  entered :  submitting,  that  under  the 
circumstances  of  this  case,  (the  facts  of  which  had  been  agreed 
on  at  the  trial,  by  counsel  on  both  sides,  to  be  as  stated  *above,)  [  *q\  ] 
the  defendants  could  not  be  considered  liable  at  law,  to  the 
plaintiff's  demand,  without  some  evidence  to  shew  that  they 
had  assented  to  adopt  Gray's  order  to  pay  the  money  to  Ladbroke 
.feCo. 

In  the  case  of  Williams  v.  Everett  and  others,  t  Lord  Ellen- 
BOBOUGH  (having  nonsuited  the  plaintiffs  at  the  trial  of  the  cause 
at  Nisi  Prius),  held  that  bills  or  money  so  remitted,  "  continued 
to  be  the  property  of  the  remitter,  and  to  be  held  for  his  use  (by 
the  banker)  until  by  some  engagement  entered  into  by  them- 
selves, with  the  person  who  is  the  object  of  the  remittance,  they 
liave  precluded  themselves  from  so  doing,  and  have  appropriated 

f  The  defendants,  during  the  pro-  They  also  obtained  an  order  viH 

oeedings,  took  out  a  summons  for  for    changinq^  the  venue  to  West- 

p«uticalars<tf  the  plaintiff's  demand;  minster,  which  was  discharged  ou 

l>cit  the  Judge  refused  to  make  the  the  plaintiffs  undertaking  to    give 

order,  because  the  defendants  would  material  evidence  in  Hampshire. 

not  swear  that  they  did  not  know  |  13  B.  B.  315  (14  East,  582). 
^ii.e  precise  claim. 
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Obant       the  remittance  to  the  use  of  such  person."    In  this  case,  there 

r. 

AUSTEN,  was  no  such  engagement,  appropriatmg  the  remittance  speci- 
fically to  the  use  of  the  plaintiflfs;  and  therefore  there  was 
not  that  privity  between  them  and  the  defendants  vhich 
gave  them  a  right  to  proceed  in  the  action  which  they  had 
brought. 

The  language  of  the  letter,  inclosing  the  remittance,  is  incon- 
sistent with  the  notion  of  that  remittance  being  made  for  the 
express  purpose  of  paying  this  specific  sum  out  of  any  particular 
fund.  It  is  merely  a  general  letter,  stating  that  the  writer  will 
be  obliged,  &c. 

June  27.  Gaselee  now  shewed  cause  : 

He  contended,  that  the  facts  on  which  the  case  of  Williams  v. 
[  ♦62  ]       Everett  *proceeded,  suflSciently  varied  that  case  from  the  present, 
to  render  it  inapplicable  to  the  point  before  the  Court.    In  that 
case,  there  had   been  an  express  dissent  on  the   part  of  the 
defendants,  to  the  application  of  the  remittance  to  the  purpose 
for  which  it  was  sent.     They  had  actually  refused  to  endorse  the 
bill  away,  or  to  act  upon  the  letter ;  and  that  refusal  is  emphati- 
cally noticed  by  Lord  Ellbnborough,  in  deUvering  the  reasons 
on  which  his  decision  on  that  case  proceeds,  by  which  his  Lord- 
ship says,  any  implied  consent  on  their  part  is  negatived.    In 
the  present  case,  there  was  no  dissent  expressed  by  the  defen- 
dants to  the  order  sent  by  Gray ;  and  their  not  having  refused  to 
do  so,  may  be  considered  as  tantamount  to  an  implied  consent, 
whereby  the  money  became  appropriated  to  the  use  of  the  plain- 
tiffs ;  and  the  more  so,  as  this  was  money  actually  paid  to  Gray 
by  the  plaintiffs,  and  through  him  to  Austen  &  Co. 

As  to  any  difficulty  arising  from  the  question  of  the  efficacy  of 
an  assignment  of  a  chose  in  action,  the  cases  of  Row  v.  Dawson, \ 
Schellinfjer  v.  BIackerhj,l  Ryall  v.  Rotdes,^  Urael  v.  Douglas, 
Moidsdah  v.  Birchall,^  and  Fenner  v.  Meare8,\f  sufficiently 
obviate  all  objections  on  that  ground;  and  the  assignee  may 
bring  assumpsit  on  an  assignment  of  a  chose  in  action. 

t  1  Ves.  Sen.  331.  ||  1  H.  Bl.  239. 

t  lb,  347.  If  2  Bl.  820. 

§  lb.  362,  363,  367.  tt  lb.  1269. 
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The  cases  most  in  point  with  the  present,  are  those  of  Israel      Gbaitt 
V.  D<mgla8,\  and  De  Bemales  v.  Fuller. I     In  the  first  case,  the     austen. 
action  for  money  had  and  received,  was   held  well  brought       [  cs  ] 
against  the  defendant,  who  was  the  debtor,  not  of  the  plaintiff, 
but  of  a  person  by  whom  the  debt  had  been  transferred  to  the 
plaintiff.    In  the  other,  it  was  held,  that  for  money  paid  by  the 
acceptor  of  a  bill  lying  due  at  Fuller's  house,  to  take  it  up  with, 
an  action  for  money  had  and  received,  might  be  maintained  by 
the  holder  against  Fuller,  although  it  was  not  received  by  Fuller, 
with  a  consent  on  his  part,  to  apply  it  in  discharge  of  the  bill ; 
and  although  he  had,  on  the  contrary,  chosen  to  apply  it  in  dis- 
charge of  a  debt  due  to  himself  by  the  acceptor. 

The  sole  question  is,  Whether  the  sum  sued  for,  was  received 
by  the  defendant,  clogged  with  the  trusts  created  by  the  purposes 
for  which  the  money  was  remitted  ?  There  were  other  remittances 
accompanying  the  letter,  to  a  considerable  amount,  far  exceeding 
the  several  specific  purposes  for  which  they  were  made  ;  and  the 
defendants  having  received  ^them,  and  neither  sending  them 
back,  or  expressing  any  dissent  to  the  proposed  objects  of  them, 
were  bound  so  to  apply  them. 

As  to  the  language  of  the  letter,  that  is  mere  matter  of  common 
parlance,  and  can  have  no  legal  effect  in  this  case. 

Gifford,  in  support  of  the  rule,  admitted  the  point  to  be  as  put ;  [  64  ] 
but  observed,  that  in  Israel  v.  Douglas',  there  was  an  express  con- 
tract between  all  the  parties,  that  one  debtor  should  be  substitued 
for  the  other.  In  that  case,  a  question  arose  on  the  old  doctrine 
of  non-assignment  of  a  chose  in  action,  which  was  obviated 
there  by  the  consent  of  the  debtor  to  the  transfer ;  and  it  is  clear 
that,  without  such  consent,  an  action  cannot  be  transferred,  and 
on  that  all  the  cases  of  such  assignments  depend. 

(Thomson,  Chief  Baron  :  That  gives  rise  to  another  question 
here,  of,  whether  there  was,  on  the  other  hand,  any  dissent  on 
the  part  of  these  defendants.) 

In  the  case  of  De  Bemales  v.  Fuller,  there  was  an  express 
+  1  H.  Bl.  239.  I  13  B.  B.  321  n.  (14  East,  590  n.). 
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Grant  and  specific  appropriation  of  the  money  paid  in  discharge  of 
AuHTEN.  Fuller's  acceptance;  and  that  is  the  reason  given  bj  Lord 
Ellenborouoh,  in  delivering  judgment  in  Williams  v.  Everett ^ 
for  the  decision  in  the  case  of  I)e  Bemales  v.  Fuller:  and 
in  that  view,  his  Lordship  says,  that  "they  (Fuller  &  Co.) 
were,  in  effect,  to  be  regarded  in  that  case,  as  the  plaintijBf  De 
Bernales'  agents  through  the  intervention  of  Newnham's  hoase, 
for  the  purpose  of  that  receipt,  and  could  therefore  hold  and 
apply  it  to  no  other."  Here  the  strength  of  the  defendant's  case 
is,  that  there  was  no  specific  remittance  of  the  precise  sum  of 
69Z.  158.  for  the  express  purpose  of  the  letter.  It  was  a  general 
letter,  on  general  business ;  and,  at  the  time  it  was  written,  Gray 
[  *6o  ]  was  largely  indebted  to  *the  banking-house  of  Austen  &  Co.  He 
does  not  even  profess  to  appropriate  any  part  of  the  remittance 
for  the  purpose,  by  an  express  order,  but  says  generally,  "  I  shall 
be  obliged  by  your  paying  Ladbroke  &  Co."  so  much  money  to  be 
carried,  of  course,  to  his  general  account. 

Thomson,  Chief  Baron : 

If  we  were  to  hold  these  defendants  liable  to  the  present  demand 
of  the  plaintiffs,  we  should  be  carrying  the  doctrine  further  than 
any  case  has  hitherto  gone. 

There  was  certainly  no  such  sum  sent  up,  specifically,  for  the 
jnirpose  of  this  payment,  to  Ladbroke  &  Co.  A  draft  had  been 
given  by  the  plaintiffs  to  Gray,  for  that  sum,  but  what  became  of 
that,  does  not  appear.  After  receiving  that  check,  Gray  sends  to 
the  defendant  a  considerable  remittance,  and  then  comes  this 
letter,  which  is  supposed  to  be  a  precise  direction,  appropriating 
the  sum  in  question.  [His  Lordship  read  the  letter.]  Several 
{^articular  sums  are  specified  in  it,  and  among  the  rest,  this  of 
Gi)L  158. ;  but  they  are  not  directed  to  be  paid  out  of  the  money 
remitted.  That  letter  came  by  the  coach,  after  banking  hours. 
No  payment,  however,  was  made  by  the  persons  in  town,  to 
Ladbroke  &  Co.  on  behalf  of  Grant  &  Co.  [His  Lordship  stated 
the  subsequent  circumstances  and  correspondence,  which  con- 
sisted merely  of  a  request  of  payment  by  Grant  &  Co.,  and  a 
refusal  by  Austen  &  Co.]  Now  what  is  there,  in  this  case,  to 
signify  any  assent  on  the  part  of  these  defendants,  to  a  specific 


voL^xvn.]  1816.    EX,    8  PEICE,  65—67.  645 

appropriation  of  this  particular  *Bum  ?    If  we  were  to  say  that       Grant 
this  demand  of  Grant  &  Co.  was  well  founded  against  Austen  &      aitstbk. 
Co.,  we  should  decide  that  every  other  person  mentioned  in  the       r  •gg  j 
letter,  had  a  specific  lien  in  their  favour,  on  the  money  remitted. 
There  is  no  assent  shewn,  certainly,  on  the  part  of  the  defen- 
dants, to  the  requests  contained  in  that  letter ;  on  the  contrary,  it 
appears  that  the  whole  account  between  the  parties  was  soon 
after  broken  up. 

In  the  cases  cited,  we  can  find  no  authority  on  which  we  can 
say  that  the  circumstances  of  this  case  amount  to  any  thing  like 
a  good  and  effectual  appropriation,  and  therefore  there  must  be 
a  nonsuit  entered. 

Graham,  Baron : 

I  am  of  the  same  opinion,  and  was  so  on  the  trial  at  the 
assizes. 

A  good  draft  was  certainly  sent  to  Gray  &  Co.  by  the  plaintiffs, 
Gray  &  Co.  therefore,  were  their  proper  debtors.  They,  however, 
send  it  to  Austen  &  Co.,  their  bankers,  to  whom  they  were,  at 
the  time,  largely  indebted,  requesting  them  to  pay  this,  their 
own  debt,  (and  which  they,  Gray  &  Co.,  ought  to  pay)  to 
Ladbroke  &  Co.,  for  Grant  &  Co.  Austen  &  Co.,  in  fact, 
refuse,  and  think  proper  to  pay  themselves.  Now  there  is 
nothing  to  fix  them  with  any  privity  or  participation  in  the 
transactions  between  Grant  and  Gray ;  and  it  is  impossible  to 
fix  them  by  any  subsequent  act  with  the  debt  due  from  Gray  to 
Grant  &  Co.,  without  their  express  consent.  This  is,  therefore, 
*an  ineffectual  attempt  to  substitute  Austen  &  Co.  for  Gray  &  [  •s^  ] 
Co.  as  the  plaintiffs'  debtors. 

Wood,  Baron : 

In  order  to  constitute  an  appropriation  of  this  sum,  there 
mast  have  been  a  consent.  This  is  not  the  case  of  a  specific 
sum  sent  for  this  particular  purpose ; — ^there  is  a  general  sum 
remitted,  with  directions  to  pay  various  particular  sums,  but 
not  expressing  that  those  payments  should  be  made  out  of  the 
sums  sent.  No  notice  was  given  to  the  persons  to  whom  the 
money  was  so  directed  to  be  ^paid.    AH  those  persons  might 

r..B.— VOL.  xvn.  n  n 
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QsAin       bring  actions  against  Austen  &  Co.  for  the  sums  directed  to  be 
AnsTEir.      P&i<l  to  them,  if  the  remittances  and  the  letter  rendered  them 
liable  to  the  plaintiffs,  in  the  present  action. 

RiCHABDS,  Baron: 

I  do  not  mean  to  say,  that  consent  is,  in  all  cases,  necessary ; 

but,  in  the  present  case,  which  is  particularly  circumstanced,  I 

think    there   should  have  been   an   express  assent  to  fix  the 

defendants. 

Rule  ab$olute. 


1816.  THE   ATTORNEY-GENERAL  v.   STEVENS  and 

•^riL'-  PRALL. 

[  72  ]  (3  Price,  72—74.) 

Where  the  defendants  in  a  joint  information  employ  two  different 
attomies  and  clerks  in  Court,  if  notice  of  trial  be  served  on  one  of  them 
only,  and  a  verdict  be  obtained,  the  Court  will  set  it  aside,  and  award  a 
new  trial  as  to  both,  notwithstanding  the  offence  charged  be  one  which 
would  affect  them  both  as  partners  in  trade:  the  costs  of  the  trial 
akeady  had,  to  abide  the  event  of  the  second  verdict. 

Peake  had  obtained  a  rule,  calling  on  the  Attorney-General 
to  shew  cause  why  the  verdict  given  for  the  Crown,  in  this 
information,  at  the  sittings  after  Easter  Term,  should  not  be 
set  aside,  and  a  new  trial  granted,  under  these  circum- 
stances. 

The  affidavit  of  Frail  stated,  that  the  defendants  were  in 
partnership,  in  the  trade  of  wine  merchants,  at  Roeheeter; 
that  Stevens  was  very  old  and  infirm,  and  left  the  entire 
management  of  the  business  to  Frail;  and  that  a  joint  infor- 
mation was  filed  against  them  on  the  charge  of  mixing  Gape 
with  other  wine,  and  for  smuggling  brandy.  They  were  both 
served  with  subpoenas,  to  which  they  appeared  and  pleaded, 
each  by  a  different  solicitor  and  clerk  in  Court;  that  being 
conscious  of  not  having  committed  any  of  the  offences  eharged 
against  him,  he  had  instructed  his  attorney  to  prepare  his 
defence;  that  the  information  had,  to  his  great  surprise,  been 
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tried,  and  that  the  Grown  had  recovered  a  verdict  for  4002.  in 
penalties  for  the  said  offences,  ^although  neither  the  deponent 
nor  his  attorney  had  received  notice  of  trial ;  that  he  was  pre- 
pared for  his  defence,  and  that  Stevens  relying  on  him  had 
taken  no  steps  in  the  cause ;  that  he  had  never  heard  from  any 
one  that  notice  of  trial  of  the  information  had  been  given  to 
Stevens,  and  that,  for  want  of  notice  being  given  to  the  de- 
ponent, no  steps  were  taken  for  his  defence,  or  for  that  of 
Stevens. 

The  attorney,  who  acted  for  Frail,  also  swore,  that  after 
having  procured  a  copy  of  the  information,  he  never  had  notice 
of  any  farther  proceedings  being  had  in  the  cause  till  the  day 
before  the  trial,  when  he  heard  from  the  agent  of  the  attorney 
of  Stevens,  that  the  cause  was  to  be  tried  the  next  day ;  that 
neither  he  nor  his  clerk  in  Court,  had  received  notice  of  trial ; 
and  that  he  had  never  had  any  communication  with  Stevens  on 
the  subject  of  the  information,  or  with  his  attorney  or  agent,  till 
the  day  before  the  trial ;  and  that  if  he  had  received  due  notice 
of  trial,  he  should  have  been  prepared  for  the  defence  of  Prall, 
which  would  have  been  also  the  defence  of  Stevens,  who  he 
believed  had  a  good  defence. 

The  attorney  for  Stevens  deposed,  that  he  was  employed  to 
appear  and  plead  for  his  client  only,  but  that  having  understood 
that  Frail's  solicitor  was  preparing  for  his  defence,  which  would 
also  be  that  of  the  defendant  Stevens,  he  therefore  deemed  it  un- 
necessary to  take  any  farther  steps  on  his  behalf;  and  that 
when  notice  of  trial  was  received  by  his  ^agent  as  attorney  of 
Stevens,  he  was  not  aware  that  the  defendant  Frail  had  had  no 
notice. 

The  agent  of  Frail's  attorney  swore,  that  he  had  directed 
his  clerk  in  Court,  to  appear  for  Frail,  which  had  been  done ; 
and  that  a  separate  plea  was  afterwards  put  on  the  roll,  on  the 
part  of  Frail ;  and  that  neither  he,  nor  his  clerk  in  Court,  had 
received  notice  of  trial,  in  the  cause. 


attoknet- 
Qenebal 

V. 

Stbvbbs  k 
Pbau.. 

[•73] 


♦74  J 


Dauncey  and  Clarke  now  shewed  cause ;  and  they  submitted, 
that,  inasmuch  as  the  defendants  were  partners  in  trade,  and  the 
offence  charged  affected  them  both  jointly,  which  was,  in  fact,  a 
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ATTOTtKRT-    fraud  practised  on  the  revenue,  in  the  course  of  the  conduct  of 
**^       that  trade;  notice  to  the  clerk  in  Court,  of  either,  should  be 
^^plfff  ^    deemed  good  notice  to  both. 


Peake,  in  support  of  the  rule : 

The  defendant  Stevens,  had  a  very  reasonable  object  in  de- 
fending himself  apart  from  Frail,  that  he  might  have  had  a 
remedy  over  against  him,  if  it  had  turned  out  that  Frail  had,  by 
his  misconduct,  led  him  into  the  difficulty. 

The  Court  decided,  that  under  these  circumstances,  each 
defendant  was  entitled  to  a  separate  notice  of  trial ;  and  Frail 
not  having  been  served,  they  made  the 

Rule  absolute,  as  to  botli  defendants.  The  costM 
of  the  former  trial,  to  abide  the  eve^it  of  the 
verdict. 


1816. 
July  17. 

[83] 


TAYLOE  AND  Othees  v.  OBEKf 

By  Bill  of  REvnroR. 

(3  Price,  8»— 93.) 

Sale  by  an  infirm  widow  soon  after  her  husband's  death  to  a  confi- 
dential friend,  and  for  inadequate  consideration,  set  aside ;  the  defendant 
having  insisted  that  the  consideration  was  adequate,  not  denied  the  other 
circumstances,  and  not  produced  any  witnesses. 

This  bill  was  originally  filed  in  Michaelmas  Term,  1809,  for 
relief  from  a  contract  for  the  sale  of  certain  leasehold  premises, 
entered  into  and  executed  in  February,  1808,  on  the  alleged 
grounds  of  inadequacy  of  price, — ^advantage  taken  of  the  age 
and  infirmities  of  the  vendor,  and  confidence  reposed  by  her  in 


t  This  appears  to  be  a  little  known 
case :  it  has  escaped  most,  if  not  all, 
tert-writers.  The  Court  may  have 
proceeded  rather  on  the  weakness  of 
the  defence  than  on  the  strength  of 
the  plaintiff's  charges.    At  all  events, 


they  did  not  prooeed  on  the  ground  of 
inadequacy  alone.  The  latest  case  oi 
this  class  is  Fry  v.  Lane  (1888)  40 
Ch.  D.  312,  68  L.  J.  Ch.  113.- 
F.  P. 
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the  porcliaser, — and  of  interruption  in  the  enjoyment  of  the      Tatlob 
consideration.  Ob^e. 

The  bill  charged,  in  effect,  that  the  (original)  plaintiff,  who 
was  a  widow  of  an  advanced  age,  having,  on  the  death  of  her 
husband,  become  possessed  of  the  premises  in  question,  (a  house 
in  *  Weymouth  Street),  had  been  prevailed  on  by  the  defendant,  [  •84  ] 
who  was  an  experienced  builder,  and  then  much  in  her  con- 
fidence, as  the  friend  of  her  late  husband,  to  sell  them  to  him, 
in.  consideration  of  his  allowing  her  to  retain  for  her  own  use 
two  rooms  on  the  first  floor  of  the  house,  and  a  coal-cellar,  and 
paying  her  an  annuity  of  501.  a  year  for  her  life.  The  ground 
rent  (8Z.),  the  property-tax  (amounting  to  42.  0«.  Ad.),  and  the 
interest  accruing,  due  on  a  mortgage  debt  of  8802.  on  the 
premises,  were  to  be  paid  by  the  plaintiff  up  to  the  time  of  her 
death ;  and  on  those  terms  she  executed  an  assignment  of  the 
lease  (prepared  by  the  defendant's  attorney)  on  the  26th  March, 
1808,  and  gave  him  possession  from  that  time.  The  bill  then 
charged  that  the  premises  were  in  fact  worth  9502. ;  and  that 
the  defendant  had  made  great  profits  by  letting  the  rooms  to 
lodgers.  It  also  charged  the  defendant's  disturbing  the  plaintiff 
and  her  servant  in  the  quiet  enjoyment  of  the  rooms  occupied 
by  her  under  the  agreement; — ^prayed  that  the  indenture  of 
assignment  might  be  delivered  up  to  be  cancelled; — and  that 
defendant  should  be  ordered  to  give  up  the  possession  o  the 
house,  and  account  for  the  intermediate  rents  and  profits  and 
to  pay  to  plaintiff  what  should  be  found  to  be  due  to  h>3i  from 
him,  after  deducting  the  sums  paid  to  her. 

The  answer  alleged,  that  at  the  time  the  defendant  agreed  to 
purchase  the  house,  the  plaintiff  had  actually  engaged  to  sell  it 
to  another  person,  for  an  annuity  of  452.  a  year  and  had  taken  a 
guinea  in  earnest  of  the  bargain; — ^that  the  plaintiff  acted  in  the 
business  by  the  advice  of  her  own  attorney,  who  inspected  *the  [  *86  ] 
deed  of  assignment,  and  suggested  an  alteration  to  her  advantage, 
which  was  afterwards  introduced  in  the  margin  of  the  deed ;  that  in 
case  of  her  giving  up  the  rooms,  for  the  purpose  of  leaving  town, 
the  defendant  was  to  allow  her  102.  a  year  more,  which  was 
acceded  to ; — denied  taking  any  unfair  advantage,  and  disturbing 
the  plaintiff  in  the  occupation  of  the  rooms. 
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tatlob         The  answer  also  stated,  that  since  the  execution  of  the  assign- 

Obbb.       ment,  the  defendant  had  laid  out  850/.  on  the  premises  in 

repairs ;  and  had  also  famished  the  several  apartments  of  the 

house,  which  had  increased  their  value  to  let ;  and  insisted  that 

the  consideration  paid  to  the  plaintiff  was  the  fair  and  full 

value. 

***** 

[  86  ]  On  the  part  of  the  plaintiff,  three  witnesses,  two  surveyors 

and  a  builder,  deposed,  that  the  premises  were  worth,  to  be  let, 
7(M.  a  year,  or  to  be  sold,  about  850{. 
The  defendant  examined  no  witnesses. 

Martin  and  Richards,  for  the  plaintiff,  rested  their  case  on 
the  ground  of  gross  inadequacy  of  price  paid  for  the  purchase, 
under  circumstances  which  gave  the  defendant  a  great  advantage 
over  the  feeble  state  of  mind  of  the  widow ; — from  the  confidence 
she  necessarily  reposed  in  him,  so  recently  on  the  death  of  her 
husband,  whose  intimate  friend  he  was;  and  the  deed  being 
prepared  by  the  defendant's  own  solicitor  all :  which  was  sufficient 
evidence  of  fraud.  The  defendant  had  been  consulted  by  her, 
[  *87 1  and  was  bound  to  make  a  true  representation  *of  the  value 
of  the  property;  and  he  has  gone  into  no  evidence  to  prove 
it  true.  The  inadequacy  of  price,  in  this  case,  is  evidence  of 
an  undue  advantage  having  been  taken,  amounting  to  fraud. 
That  is  the  doctrine  of  Lord  Thurlow,  as  appears  from  the  case 
of  Heatlicote  v.  PaignonA  It  is  recognized  also  in  UnderhiU  v. 
Harwood,  I  where  it  was  held,  that  if  from  the  inadequacy  the 
Court  was  satisfied  that  there  must  have  been  imposition,  it 
would  interfere.  In  Tmsleton  v.  Griffith,^  also,  a  conveyance 
was  set  aside  for  inadequacy  of  consideration.  In  this  case,  the 
inadequacy  was  enormous ;  and  no  security  was  given  for  the 
annuity,  but  on  the  premises  sold. 

Dauncey  and  Pepys  for  the  defendant : 

[  89  I  *    *    It  has  been  long  settled  by  all  the  cases  on  that  point,; 

t  2  Bro.  175.  Peacock  y.  Evam,  10  B.  B.  218   (16 

X  10  VeB.  209.  Vea.  612) ;   Oawland  v.  De  FaHa,  11 

§  1  P.  Wins.  311.  B.  B.  9  (17  Vee.   20);    fTeaCsm  v. 

II  Eeathcote  v.  Paignon,  2  Br.  175 ;  Btuidl,  13  B.  B.  178  (3  V«.&  B.  187). 
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to  be  a  role,  that  inadequacy  of  price  is  no  ground  for  the  inter-  Tatlob 
ference  of  a  court  of  equity,  to  set  aside  a  contract ;  but  in  this  qbu. 
case,  the  evidence  of  value  was  particularly  inconclusive,  and  by 
no  means  such  as  to  justify  the  interference  of  the  Court.  The 
date  of  the  application  for  relief,  by  the  bill,  amounts  to  a  period 
of  seven  years  after  the  contract.  There  was  an  attorney 
actually  employed  on  the  part  of  the  plaintiff,  who  took  an 
active  part  on  her  behalf.  No  incompetency  to  manage  her 
affiurs  has  been  proved  by  the  plaintiff,  or  of  undue  advantage 
taken  by  the  defendant  in  any  respect. 

Martifij  in  reply,  adverted  to  the  recency  of  the  transaction 
after  the  death  of  the  plaintiff's  husband;  *the  defendant's  1*90'] 
habits  of  confidence  with  her ;  her  age  and  ignorance,  and 
his  experience  and  skill  in  the  subject  matter; — every  thing 
emanating  from  her  to  him,  and  no  mutuality  of  advantage  pro- 
ceeding from  him ; — and  that  no  bounty  was  even  hinted  at  as 
being  intended  by  her.  With  respect  to  the  argument  raised, 
from  the  lapse  of  time  between  the  transaction  and  the  filing  of 
this  bill,  he  cited  Pickett  v.  Loggon,\  where  the  suit  for  rescind- 
ing the  contract  was  not  instituted  till  twelve  years  afterwards. 

Thomson,  Chief  Baron : 

It  appears  to  me,  that  the  circumstances  of  this  case  authorize 
the  Court  to  interfere.  The  defendant  was  a  builder  by  trade, 
and  therefore  must  have  been  particularly  conversant  in  the 
value  of  the  premises  purchased  by  him  of  the  plaintiff.  He 
had  been  in  habits  of  intimacy  with  her  deceased  husband ;  and, 
therefore,  she  was  entitled  to  expect,  that  if  she  consulted  him 
on  the  subject  of  a  sale  of  her  property,  he  would  advise  her  for 
her  advantage.  The  parties  being  in  this  situation,  a  bargain  is 
concluded  between  them  for  the  purchase  of  these  premises, 
without  the  intervention  of  a  third  person ;  and  the  contract  is 
made  and  executed  on  the  28rd  March,  not  more  than  a  month 
after  the  decease  of  the  plaintiffs  husband.  It  is  true,  she  had 
the  deed  of  assignment  laid  before  her  attorney,  Mr.  Hall ;  but 

t  14  Ves.  215. 
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Tatlor  it  does  not  appear  that  he  was  ^consulted  as  to  the  propriety  of 
Obbb.  ^^6  bargain;  and  it  is  therefore  probable,  that  the  deed  was 
[-  •gi  i  submitted  to  him  merely  for  the  purpose  of  ascertaining  that  it 
was  rightly  drawn,  and  technically  proper.  It  is  true,  he  intro- 
duces a  provision  for  paying  her  lOZ.  a  year  more,  in  case  of  her 
giving  up  her  apartments  in  the  house;  and  she  receives  the 
annuity  granted  in  consideration  of  the  assignment,  till  her 
death,  as  Taylor  does  afterwards ;  but  that  annuity  is  not  other- 
wise secured,  than  by  way  of  mortgage  on  the  premises  sold, 
which  it  appears  was  let  annually  for  much  more  than  enough  to 
pay  it;  and  after  her  death,  the  whole  interest  in  the  lease, 
which  was  for  seventy-one  years,  was  to  become  the  defendant's 
property,  which  is  sworn  to  be  worth  150L  or  800Z.  Then  out  of 
the  annuity,  she  was  to  pay  the  ground-rent,  the  interest  on  the 
mortgage  debt,  and  the  property-tax,  leaving  her  only  about  20Z.  a 
year.  Is  not  such  a  consideration  enough  to  startle  one  ?  It  is 
really  giving  nothing  at  all,  and  hardly  deserves  the  name  of  a 
consideration.  This  is  not  such  a  contract  as  can  be  permitted 
to  stand. 

Graham,  Baron : 

I  entirely  agree.  The  situation  of  the  parties  imposed  on  the 
defendanii  an  obligation  to  protect  the  plaintiff's  interest;  and 
he,  on  the  contrary,  takes  an  unfair  advantage  of  that  situation, 
and  that  in  a  very  short  period  after  her  husband's  death. 
Mr.  Hall,  indeed,  appears  to  have  been  consulted  as  to  the  deed 
of  assignment;  but  had  he  been  called  on  to  investigate  the 
[  •92  ]  terms  of  the  contract,  he  must  have  been  startled.  *The  house 
sold  was  capable  of  producing  a  rent  of  70Z.  a  year,  and  the 
defendant's  schedule  shows  that  he  received  86Z.  The  rooms 
were  furnished,  it  is  true,  but  that  could  not  have  amounted  to 
such  a  difference ;  and  beside  that,  the  plaintiff  occupied  part  of 
the  house  himself.  He  appears  to  have  had  a  clear  profit  of  56Z. 
per  annum.  Can  it  be  said  that  here  was  no  inadequacy  of 
price  ?  The  plaintiff,  besides,  was  to  pay  all  the  incumbrances ; 
and  the  consideration  was  secured  on  the  premises  themselves. 
She  was  induced,  therefore,  as  it  seems  to  me,  to  part  with  her 
property  without  any  consideration  at  all. 
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Wood,  Baron,  of  the  same  opinion.  I  agree  that  mere  in-  Tatlob 
adequacy  of  price  is  not  a  sufficient  ground  for  setting  aside  a  qbee. 
contract.  That  the  consideration,  in  this  case,  was  greatly 
inadequate,  there  can  be  no  doubt ;  but  that  is  not  alone  the 
ground  I  proceed  on  in  giving  my  opinion  that  the  plaintiff  is 
entitled  to  the  relief  prayed.  My  opinion  is  founded  on  the 
circumstances  of  the  defendant's  having  been  consulted  by  the 
plaintiff, — his  being  her  confidential  friend, — ^his  knowing  the 
true  value  of  the  premises, — and  his  having,  under  those  circum- 
stances, induced  her  to  enter  into  a  contract,  which  was  at  once 
advantageous  to  himself  and  injurious  to  her  ;  and,  therefore,  I 
think  that  it  should  be  set  aside. 

BicHABDS,  Baron : 

The  relative  situation  of  these  parties,  appears  to  me  to  be 
sufficient  ground  for  avoiding  this  contract  made  between  them. 
The  ♦plaintiff's  confidence  in  the  defendant,  entitled  her  to  his  [  '^3  ] 
best  counsel.  It  is  true,  that  there  is  no  evidence  of  her  having 
actually  consulted  him  as  to  the  sale  of  these  premises  but  there 
is  enough  before  the  Court  to  enable  us  to  say,  that  it  must  be 
so  understood.  Any  one  possessing  the  confidence  of  a  party, 
must  be  regarded  as  in  the  situation  of  attorney  of  that  party, 
and  should  not  be  allowed  to  take  advantage  of  that  situation. 
The  defendant,  it  appears,  has  done  so,  and  that  immediately 
after  the  death  of  her  husband.  If  the  plaintiff  had  died  in  a 
month  after  the  bargain  was  concluded,  the  defendant  would  not 
have  paid  her  a  shilling  consideration ;  though,  had  she  lived 
much  longer  than  she  did,  the  consideration  would  have  been 
totaUy  inadequate.  When  we  take  into  the  account  the  charges 
to  be  satisfied  by  the  plaintiff,  out  of  the  annuity  proposed  to 
be  paid  her,  we  must  be  struck  with  the  unfairness  of  the 
transaction. 

The  acquiescence,  for  however  long  a  time,  I  consider  as 
nothing. 

Decree. — The  deed  to  be  delivered  up  to  be  cancelled. 
Reference  to  Deputy  Remembrancer,  to  take 
account  of  rents  received,  and  money  laid  out 
in  repairs.    Costs  reserved. 
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1816.       THE  ATTOKNEY-GENEEAL  v.  NOESTEDT  (claim- 
^^J;^^'  iNG  THE  Ship  "Triton.") 

[  •^  1  (3  Price,  97—138.) 

A  judicial  sale  of  a  vessel  found  at  sea  and  brought  into  port  as 
derelict,  under  an  order  of  the  Instance  Court  of  the  Admiralty,  on  the 
part  of  the  salvors  and  claimant  (without  fraud),  is  available  against 
the  Crown's  right  of  seizure  for  a  previous  forfeiture,  incurred  by  the 
ship  having  been  guilty  of  a  forfeitable  offence  against  the  re?enne 
laws;  although  the  Crown  was  not  a  party  to  the  prooeeding  in  the 
Admiralty  Court,  other  than  by  the  King's  Procurator  Qeneral  daiming 
the  vessel  as  an  Admiralty  droit ;  and  although  no  decision  of  droti,  or 
no  droit,  was  awarded,  and  the  sale  took  place  pendente  lite  under  an 
interlocutory  order. 

The  Crown  should  have  claimed  before  the  Court,  either  as  against 
the  ship  in  the  first  instance,  or  subseqaently  against  the  prooeeds  of 
the  sale,  which  were  paid  into  the  registry  to  answer  claims  under  the 
order  of  sale,  or  have  moved  a  prohibition. 

The  warrant  for  arresting  a  ship  by  the  Admiralty,  and  the  process  of 
citation,  is  notice  to  all  the  world  of  the  subsequent  proceedings. 

In  pleading  such  sale,  in  defence  to  an  information,  the  facts  should 
be  put  specially  on  the  record,  so  that  the  Attomey'General  might  demur 
to,  or  traverse  them. 

The  great  and  important  question  which  arose  in  this  noTcl 
case,  was,  whether,  after  the  public  sale,  by  commission  of  a 
ship  derelict,  under  a  regular  judicial  sentence  of  the  Instance 
Court  of  Admiralty,  she  still  remained  liable  to  be  seised  by  the 
officers  of  the  Customs,  while  in  the  possession  of  a  bond  Jide 
purchaser  under  that  sale,  as  having  become  forfeited  to  the 
Crown,  for  an  offence  against  the  revenue  laws,  (39  Geo.  m. 
c*  59,)  t  proved  to  have  been  committed  before  such  sentence  and 
sale ;  or,  whether  the  previous  forfeiture  was  not  purged  by  the 
proceedings  and  sale,  and  the  right  of  seizure  for  ever  lost  to  the 
Crown. 

The  material  facts  of  this  case,  as  they  appeared  on  the  trial 

of  the  information,  and  respected  the  question  before  the  Court, 

were,  that  the  ship  had  unquestionably  incurred  a  forfeiture  in 

the  month  of  October,  1813,  (whilst  she  was  the  property  of 

[  *98  ]       Messrs.  Eberstein  &  Co.  of  Nordkoping,  in  ^Sweden,  in  having 

t  This  Act  is  repealed,  6  Geo,  IV.      feitures   to  which  the  oaae  would 
c.  105  •    But  there  may  be  other  for-      apply.— B.  C. 


VOL.  xvn.] 


1816.    EX.    3  PRICE,  98—99. 


655 


committed  the  offence  charged  by  the  information,  which  was, 
the  having  re-landed  at  Deal  some  bales  of  Bandanna  silk  hand- 
kerchiefs, which  had  been  shipped  on  board  of  her  for  Lisbon, 
but  without  any  participation  or  knowledge  on  the  part  of  the 
owners  or  their  agents; — that  in  the  course  of  the  voyage  to 
Lisbon,  the  ship  was  run  foul  of  in  the  night-time  by  another 
vessel,  whereby  she  was  so  considerably  damaged  and  disabled,  as 
that  the  captain  and  crew  thought  it  necessary  to  desert  her  for 
the  sake  of  their  personal  safety ;  and  they  accordingly  left  her, 
and  took  refuge  on  board  a  transport.  The  ship,  however,  did 
not  founder,  as  had  been  expected,  and  eventually  righted.  Li 
that  state,  she  was  soon  afterwards  found  by  his  Majesty's  ship 
Scylla,  who  took  her  and  towed  Jier  into  Scilly,  as  derelict,  on  the 
7th  December,  1813.  She  was  there,  (as  was  proved  by  the 
certificate  of  the  commissioner  and  auctioneer)  sold  by  public 
auction,  (25th  April,  1814)  by  virture  of  a  commission  of 
appraisement  and  sale  issued  from  the  High  Court  of  Admiralty, 
under  an  order  of  the  Court  to  pay  the  demand  of  salvage,  and 
other  expenses. 

The  commission,  [after  reciting  the  proceedings  in  the 
Admiralty  against  the  ship  Triton  and  cargo,  as  being  a  ship 
and  goods  derelict,  &c.  and  as  such,  the  right  of  the  Crown, — 
and  against  the  officers  and  crew  of  the  sloop  ScyUa,  intervening 
as  salvors, — and  against  George  Cowie,  claimant  of  the  ship, 
and  B.  A.  Gray,  claimant  of  the  cargo,  intervening ; — and  that 
the  Court,  duly  proceeding  at  the  joint  petition  of  the  proctors  of 
the  salvors  and  claimants,  *(the  Procurator-general,  of  the  King 
in  his  office  of  Admiralty,  not  objecting  thereto,)  required  the 
commissioners  to  cause  the  ship  to  be  inventoried  and  appraised, 
to  be  exposed  to  public  sale,  and  sold  to  the  best  bidder ;  and  to 
bring  the  produce  money  into  the  registry  of  the  Court,  within 
two  months  from  the  date  of  the  commission,  to  be  there  kept 
for  the  use  of  the  person  who  should  be  entitled  thereto.  The 
proceeds  were  (after  payment  of  the  salvage)  paid  over  to  Cowie 
&  Co.     See  p.  561,  post 

At  the  sale  under  that  commission,  she  was  purchased  by  a 
person  who  acted  as  the  agent  of  Samuel  John  Billing,  the  late 
master.    The  net  proceeds  of  the  sale,  after  those  payments 
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had  been  made,  were  accounted  for  to  the  underwriters  on 
the  ship,  who  had  paid  the  owners  as  for  a  total  loss.  By 
Billing  the  ship  was  afterwards  transferred  to  Norstedt,  the 
defendant. 

These  are  the  leading  facts  of  this  case ;  but  there  were  also 
other  circumstances,  which,  at  first,  seemed  to  cast  a  shade  of 
suspicion  on  the  transaction  ;  and  as  they  originally  went  far  to 
justify  the  proceedings  which  were  instituted  against  the  ship, 
so,  ultimately,  they  had  the  effect  of  rendering  the  judgment  of 
the  Court  a  much  stronger  decision  in  favour  of  the  defendant, 
than  it  would,  perhaps,  otherwise  have  been ;  and,  therefore,  it 
may  be  necessary  to  state  them,  to  make  the  report  of  this  case 
thejmore  complete. 

They  chiefly  refer  to  the  apparent  connection  of  the  parties 
interested  at  different  periods  in  the  ^property  in  the  ship,  and 
gave  rise  at  one  time  to  a  suggestion  of  collusion  between  them 
and  the  other  parties,  in  the  cause  in  the  Admiralty  Court,  for 
the  purpose  of  getting  rid  of  the  forfeiture  by  means  of  that  suit. 
All  suspicion  of  fraud,  however,  on  the  part  of  the  present  defen- 
dant, and  the  former  owners  of  the  vessel,  was  distinctly 
negatived  by  the  jury  on  the  trial ;  and,  therefore,  the  circum- 
stances are  kept  somewhat  apart  from  the  main  facts,  although 
it  has  been  thought  necessary  to  state  them. 

They  are  as  follows : — Billing,  who  was  the  actual  purchaser 
of  the  ship,  at  Scilly,  was,  in  point  of  fact,  the  person  who  had 
been  master  of  her  at  the  time  of  the  commission  of  the  offence, 
by  which  she  had  become  forfeited.  He,  on  hearing  of  the 
intended  sale,  applied  to  Messrs.  Albers  &  Codner,  of  London, 
the  former  agents  of  Eberstein  &  Go.  the  original  owners ;  and 
also  of  the  present  defendant,  to  request  them  to  purchase  the 
vessel  for  him.  Billing  having  satisfied  Albers  &  Co.  (as  they 
said)  that  he  knew  nothing  of  the  fraud  which  had  been  practised 
on  the  revenue,  they  commissioned  him  to  make  the  purchase, 
and  furnished  him  with  a  letter  of  credit,  to  enable  him  to  do  so, 
and  that  without  any  authority  from  Messrs.  Eberstein  &  Co. 
After  the  completion  of  the  purchase,  Albers  &  Co.  wrote  to 
Eberstein  &  Co.  offering  them  the  vessel.  They  had  in  the 
meantime  retired  from  business;    but  Norstedt,  the    present 
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defendant,  wLo  had  been  their  confidential  clerk,  and  had  since 
succeeded  them,  accepted  the  offer,  and  bought  the  ship. 

The  ship  so  sold,  after  making  several  voyages,  arrived  in 
England,  in  the  month  of  May  last,  where  she  was  seized  by  an 
officer  of  the  Customs  (one  of  the  searchers),  on  the  ground  of 
the  alleged  forfeiture ;  and  the  present  information  of  seizure 
thereon,  was  filed  by  the  Attomey-Oeneral  against  the  defendant, 
charging  the  ship,  in  substance,  with  the  offences  already 
detailed,  contrary  to  the  form  of  the  statutes,  (5  Geo.  I.  c.  11, 
B.  6 :  89  Geo.  III.  c.  59,  ss.  5  &  14) ;  whereby,  <&c. 

The  defendant  having  pleaded  the  general  issue,  the  cause  was 
tried  at  the  Middlesex  Sittings  after  Easter  Term,  and  a  verdict 
was  found  for  the  Crown,  with  liberty  for  the  defendant's  counsel 
to  apply  to  the  Court  to  set  it  aside,  and  enter  a  verdict  for  the 
defendant. 


Attorney- 
Grnebal 

r, 
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Lushington,  LL.D.,  and  Gaselee^  now  obtained  a  rule  to 
shew  cause,  &c.  on  the  ground,  that  the  jury  had  found  that 
the  sale  to  the  defendant  was  bond  fide ;  and  that  he  was  not 
connected  in  the  transaction  with  the  former  owners ;  so  that 
the  case  was  thereby  entirely  cleared  of  suspicion  of  fraud :  and 
that  the  judicial  sale  by  the  Admiralty,  had  destroyed  the  former 
right  of  the  Crown  to  the  vessel  as  a  forfeiture. 


June  16, 


The  Solicitor-General,  Dauncey,  Clarke,  and   Walton,  now 
shewed  cause : 

They  contended,  that  the  Admiralty  Court  had  no  right  to  sell 
the  ship,  in  the  present  instance,  because  all  property  in  her 
had  become  vested  in  the  Crown,  by  the  forfeiture,  and  eo 
instanti :  and  could  not  be  *divested  by  any  thing  which  might 
afterwards  have  taken  place.  They  submitted,  that  the 
Admiralty  jurisdiction  in  the  Instance  Court,  in  a  question  of 
salvage,  was  very  distinguishable,  in  its  operation  and  effect, 
from  that  of  a  Prize  Court  of  competent  authority.  The  latter, 
l:>eing  quite  a  different  tribunal,  may  and  does  certainly  exercise 
a  controlling  power  under  its  sentence  of  condemnation;  but 
that  was,  because  the  property  was,  in  cases  of  prize,  always 
changed  by  the  act  of  the  hostile  capture;   whereas,  a  mere 
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collateral  question  on  the  claim  of  salvage,  cannot  give  the 
Instance  Court  any  authority  to  sell  the  ship  to  the  prejudice  of 
the  pre-existing  rights  of  absent  persons.  They  urged,  pro- 
minently, that  the  ship  having  completed  a  forfeitable  offence, 
was  presently  forfeited ;  and  that  the  Crown's  right,  which  is 
indefeasible,  attached  immediately; — that  subsequent  condem- 
nation was  not  necessary  to  perfect  that  right,  as  that  ultimate 
sentence  of  the  Court  of  revenue  is  entirely  alio  intuitu,  and  is 
only  required  to  ascertain  the  fact  on  which  the  forfeiture  is 
charged  to  be  founded,  to  afford  the  person  whose  property  has 
been  seized,  an  opportunity  of  traversing  the  commission  of  the 
offence,  and  to  give  the  Crown  a  greater  facility  of  disposal  of 
the  vessel,  and  confirm  to  the  person  who  acquires  her,  an 
ostensible  title,  conclusive  against  all  the  world,  by  the  mere 
production  of  the  record. 

That  the  Crown's  right  accrues  instantly,  and  is  to  be  pre- 
ferred (they  submitted),  sufficiently  appeared,  from  the  decision 
of  this  Court,  in  the  case  of  Score  v.  The  Lord  Admiral,^  which 
*was  also,  in  other  respects,  applicable  to  the  present  question. 
In  that  case,  a  ship  laden  with  French  goods,  coming  into  the 
port  of  Penzance,  was  seized  by  the  admiral's  officers,  as  a 
perquisite  of  the  Admiralty.  A  Custom-house  officer  afterwards 
seized  her  as  forfeited  on  the  French  Prohibition  Act,  (for  bringing 
prohibited  goods  into  Penzance,)  exhibited  an  information,  and 
moved  for  a  prohibition;  and,  upon  debate,  it  is  reported  to 
have  been  granted,  for  the  ship  was  presently  forfeited  by  the 
Act  of  Parliament,  upon  coming  into  port,  and  the  seizure,  after, 
of  the  Admiralty  did  not  prevent  the  forfeiture.  There  is  also  a 
note  to  that  case,  wherein  it  is  said,  that  Lord  Chief  Baron 
Wabd  cited  a  case,  in  the  time  of  Lord  Hale,  where  goods  were 
put  on  board,  the  duty  not  being  paid,  and  became  flotsam ;  and 
a  suit  was  commenced  in  the  Admiralty,  who  have  jurisdiction 
of  flotsam ;  and,  upon  an  information  in  the  Exchequer,  for  a 
forfeiture  in  regard  they  were  shipped  before  duty  paid,  a  pro- 
hibition was  granted ;  for  the  Crown  had  a  title  by  the  forfeiture ; 
and  the  goods  becoming  flotsam  afterwards,  did  not  purge  the 
forfeiture.      These  cases,  then,   clearly  establish,  that  a  ship 

t  Parker,  273. 
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offending  against  statutes  creating  forfeitures,  is  forfeited 
presentiy;  and  also,  that  the  forfeiture  cannot  be  purged  by 
subsequent  occurrences.  The  vessel  in  question,  therefore, 
becoming  presently  forfeited  by  the  offence  committed  by  her, 
the  subsequent  wreck  and  its  consequences,  could  not  defeat  the 
Crown's  right.  In  the  case  of  the  Crown,  there  can  be  no  laches 
objected  as  a  reason  for  precluding  its  claim  at  any  distance  of 
*time,  as  no  delay  can  defeat  its  rights ;  and  there  is  no  doubt, 
also,  that  the  officers  were  ignorant  of  the  forfeiture  having  been 
incurred  at  the  time  when  this  sale  took  place,  though  neither 
the  want  of  knowledge,  or  even  culpable  neglect  of  those  officers, 
can  be  permitted  to  prejudice  the  Crown.  To  hold  that  such  a 
sale  as  the  present  could  extinguish  previous  rights  of  property 
in  the  thing  sold,  would  be  to  ascribe  a  much  greater  efficiency 
to  a  decree  of  the  Court  of  Admiralty,  than  is  incidental  to  that 
of  any  other  Court ;  for  it  would  be  deciding,  that  a  ship  being 
wrecked  at  sea  while  in  the  tortious  possession  of  a  wrong-doer, 
might,  on  a  suit  instituted  by  salvors,  be  sold,  irreclaimably,  by 
the  Court  of  Admiralty,  to  the  destruction  of  the  title  of  the 
right  owner,  and  that,  perhaps,  by  purpose  collusion.  The 
decrees  of  other  Courts  affect  not  to  bind  others  than  parties  to 
the  suit.  A  heir-at-law,  not  being  a  party  in  the  cause,  is  not 
concluded  by  a  decree  for  the  sale  of  an  estate,  by  the  Court  of 
Chancery ;  yet  it  is  to  be  contended,  that  an  adjudication  of  sale 
by  the  Court  of  Admiralty,  is  to  bind  not  only  the  King,  even 
although  he  is  not  a  party  to  the  suit,  but  all  the  world.  In 
both  the  authorities  cited,  this  Court  would  not  suffer  the  Court 
of  Admiralty  to  proceed  in  cases  where  the  ship  had  previously 
incurred  a  forfeiture,  and  that  on  the  principle  of  the  Crown's 
incipient  but  vested  right,  depriving  that  Court  of  jurisdiction. 
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(Gbahah,  Baron,  put  the  case  of  the  ship  having  been  sold  by 
a  sheriff  under  execution.) 


It  was  submitted,  that  that  would  not  be  such  a  conversion  of 
the  property  as  would  destroy  the  right  of  the  Crown  to  seize  it 
as  soon  as  found. 

The  salvors,  in  this  case,  it  was  admitted,  would  have  had  a 
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ArroBNET-  lien  on  the  ship  against  the  parties  interested  in  her,  under  the 
^,  27  Edw.  in.  c.  13 ;   but  no  more.     Yet  surely  that  could  not 

NoBSTEDT.  gjyg  ^  Court  which  has  jurisdiction  of  salvage  questions,  a  right 
to  sell  the  ship ;  and  the  more  especially,  as  the  salvor's  lien,  the 
only  subject  matter  of  the  suit,  would  continue,  till  satisfied, 
against  all  titles  as  well  of  the  Crown,  as  of  the  subject.  This 
may  be  called  a  hard  case,  as  to  the  bond  fids  purchaser ;  but  it 
is  no  more  so  than  any  other  case  of  a  sale  by  a  vendor  having 
no  title,  and  caveat  emptor.  The  Crown  has  no  means  of  follow- 
ing or  recovering  the  purchase-money  when  once  in  the  possession 
of  the  vendor.  The  goods  of  a  felon  are  not  forfeited  till  con- 
viction; but  a  sale  of  them  to  an  innocent  purchaser  before 
attainder,  would  not  divest  the  right  of  the  Crown.  Suppose  the 
owner  of  this  very  ship,  being  a  British  subject,  had  been  con- 
victed of  felony  while  the  vessel  was  at  sea,  and  the  same 
circumstances  had  transpired,  the  Crown's  right  would  certainly 
not  have  been  barred  by  the  sale. 


[  109  ]  Lushington,  LL.D.  and  Gaselee,  supported  the  rule  : 

They  admitted  that  an  act  of  forfeiture  had  been  committed 
by  the  ship,  whilst  she  was  the  property  of  Eberstein ;  but  insisted 
that  there  was  not  a  shadow  of  suspicion  attached  to  the  defen- 
dant as  being  party  to,  or  even  cognizant  of,  the  offence.  They 
submitted,  that  nothing  farther  was  necessary  to  the  defendant's 
case,  than  the  production  of  the  decree  of  the  Instance  Court  of 
Admiralty,  which  ordered  the  sale ;  for,  being  a  Court  of  com- 
petent jurisdiction  proceeding  in  rem,  that  decree  was  conclusive, 
and  bound  this  Court  and  all  others :  nor  had  any  Court,  to 
whom  it  should  be  produced,  a  right  to  enquire  on  what  pro- 
ceedings or  merits  it  had  been  pronounced.  That  is  a  broad 
proposition  of  liberal  doctrine — of  universal  law,  founded  on  the 
coromercial  intercourse  of  States,  and  acknowledged  jfur^^entitfm. 
A  detail  of  the  course  of  proceedings  in  the  Admiralty  Court, 
may,  however,  serve  to  render  more  intelligible  some  of  the 
arguments  meant  to  be  used  in  support  of  this  rule,  and  to 
shew  the  propriety  and  necessity  of  giving  unquestionable  effect 
to  such  decrees.    Whenever  a  ship  is  brought  in  as  derelict,  she 
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is  arrested  by  the  Admiralty,  and  the  warrant  of  the  Instance 
Court  for  that  arrest,  contains  an  order  for  general  citation  of 
all  persons  interested  to  come  forward  with  their  claims ;  and 
that  is,  per  se,  notice  to  all  the  world.  After  ordering  the 
marshal  to  arrest  the  ship,  it  proceeds :  t  ''  and  the  same  so 
arrested  you  keep  under  safe  and  secure  arrest  until  you  shall 
receive  further  orders  from  us  ;  and  that  *you  cite  at  the 
premises  all  persons  in  general,  who  have,  or  pretend  to  have, 
any  right,  title  or  interest  therein,  to  appear  before  us,  or  our 
Judge  of  the  said  High  Court  of  our  Admiralty  of  England,  or 
his  surrogate,  in  the  Common  Hall  of  Doctors'  Commons,  &c." 
There  is  then  a  process  issued  by  the  Court  of  Admiralty, 
requiring  all  persons  who  may  be  interested  in  the  property,  to 
come  in  and  assert  their  rights :  that  is  sometimes  served  per- 
sonally, where  it  is  practicable  and  necessary,  and  it  is  also 
posted  in  the  Boyal  Exchange.  In  the  present  case,  the  suit 
being  instituted,  as  is  usual,  at  the  instance  of  the  Crown,  was 
proceeded  in  in  the  accustomed  manner,  as  set  forth  in  the 
commission. 
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The  Solicitor-General  replied. 


Cur,  adv.  vidt. 


The  Court  inquired,  Whether  the  Crown  considered  itself  no 
party  to  the  suit,  in  the  person  of  the  Procurator  General : — ^and. 
Whether  it  insisted  on  the  forfeiture  vesting  the  property  pre- 
sently, with  regard  to  the  time  of  the  offence  being  committed. 

The  Solicitor-General  answered  the  first  question  in  the 
negative,  and  the  last  in  the  affirmative.  And,  to  an  inquiry, — 
of  what  subsequent  proceedings  had  been  had  after  the  sale, — 
and  whether  the  Crown  received  any  thing  under  the  claim 
of  derelict; — it  was  answered,  that  the  proceeds  had  been 
brought  into  Court,  and  the  expenses  of  the  Admiralty ;  the 
salvage,  to  the  officers  of  the  King's  ship ;  and  the  balance,  to 
the  claimant,  Cowie  4  Co.,  as  agents  for  the  party  claiming  the 
property,  were  decreed  to  be  paid  thereout ;  and  that  the  Crown 
had  received  nothing. 

t  Marriott's  Formulary,  326. 
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Thomson,  Chief  Baron,  now  delivered  judgment : 

His  Lordship  stated  the  substance  and  object  of  the  informa- 
tion :  the  latter,  he  observed,  did  not  seem  to  be  of  any  great 
value,  having  been  appraised  at  the  sum  of  300i.  only. 

He  also  desired  to  be  considered  as  laying  great  stress  upon 
the  circumstance  of  the  ship  having  been  *libelled  in  the 
Admiralty  Court,  by  the  King's  Proctor  claiming  her  as 
derelict. 

In  this  situation   (said  his  Lordship)    [having  finished  his 
statement  of  the  facts  of  the  case  previous  to  the  suit]  upon  the 
application  of  the  litigant  parties  (those  litigating,  I  mean,  for 
the  salvage)   and  the    owners,   and  with  the  consent   of  the 
Proctor  for  his  Majesty  in  the  Admiralty,  a  sentence  was  pro- 
nounced, directing  the  sale  of  the  ship,  and  the  produce  to  be 
brought  into  Court.     In  consequence  of  this,  a  writ  issued  from 
the  Court  of  Admiralty,  directed  to  certain  persons  to  appraise 
the  ship,  and  then  to  expose  her  to  public  sale  :  this  w^as  accord- 
ingly done,  and  she  was  sold.     I  should  state  that  she  was  a 
foreign  ship,  a  Swedish  or  a  Danish  ship,  no  matter  which ;  but 
she  was  a  foreigner.      She  was   purchased  on  behalf  of  the 
original  owner,  who  declined  having  any  thing  to  do  with  her ; 
and  then  the  present  defendant  (who  had  been  a  clerk  in  his 
service,  and  succeeded  him  on  his  having  declined  business,  as 
it  is  stated,)  accepted  the  ship,  and  took  the  bargain  upon  him- 
self.    It  was  thrown  out  (but  that  was  mere  matter  of  statement 
and  representation,  and  without  any  proof,  I  believe,  whatever 
being  brought  forward  to  support  it,)  that  this  was  all  a  juggle 
between  the  master  and  this  clerk  of  the  former  owner,  as  well 
as  the  salvors,  and  all  the  others,  to  get  this  ship  so  sold,  in 
order,   if  possible,   by  means  of  that  proceeding,    to   get  rid 
of,  and  to  purge  the  forfeiture  which  the  ship  had  before  in- 
curred.    The  vessel,  however,  was,  in  point  of  fact,  sold,  and 
the  jury,  as  *I  learn  from  the  report  of  my  brother  Eichabds, 
who  tried  the  cause,  negatived  every  circumstance  of  fraud  in 
that  transaction.     Then  after  she  was  so  sold,  and    after  the 
purchase-money  was  fairly  paid,  she  was  seized  by  an  officer  of 
the  Customs,  on  behalf  of  himself  and  the  Crown  ;  that  is,  she  was 
seized  in  the  hands  of  the  new  purchaser,  in  order  to  proceed  to 
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a  condemnation  of  her,  for  the  original  offence  committed  before 
the  transfer  of  the  property  took  place.  Then  the  question  is. 
Whether,  under  these  circumstances,  and  notwithstanding  the 
authority  under  which  the  vessel  was  sold,  the  ship  still  remains 
answerable,  and  is  liable  to  forfeiture  to  the  Grown  ? 


Attorney- 
Genbbal 

kobbtbdt. 


(His  Lordship  then  noticed  the  cases  in  Parker,  cited  for  the 
Crown,  which  he  read  at  large  ;  but  those  decisions,  he  observed, 
did  not  go  the  length  contended  for.) 


Now  the  distinction  (continued  his  Lordship)  between  those 
cases,  and  the  one  before  the  Court,  seems  to  be,  that  there,  the 
subject  which  was  to  be  forfeited,  remained  in  its  original  situa- 
tion. It  had  not  been  sold,  or  disposed  of,  nor  had  any  thing 
been  done  to  condemn  it,  as  a  right  of  Admiralty,  before  the 
seizure  by  the  Custom-house  officer ;  and,  unquestionably,  the 
forfeiture  had  been  incurred  by  her  importing  those  French 
goods,  though  she  was  also  liable  to  be  seized  as  a  right  of 
Admiralty,  for  coming  under  those  circumstances  into  the  port ; 
but  however,  the  claim  of  the  Crown  was  there  asserted  before 
any  act  had  been  done  to  *alter  the  property,  and  in  consequence 
of  that  claim  having  been  so  asserted,  the  prohibition  went  to 
stop  the  proceeding  in  the  Court  of  Admiralty.  The  other  case 
turns  upon  the  same  distinction  I  have  already  taken. 

I  think  the  learned  Doctor,  who  argued  this  case,  on  the  part 
of  the  defendant,  contended  very  ably,  and  very  satisfactorily, 
in  my  judgment,  for  the  jurisdiction  of  the  Admiralty  in  the 
Instance  Court,  as  well  as  in  the  Prize  Court.  It  will  be  borne 
in  mind,  that  there  is  a  distinction  in  the  Court  of  Admiralty, 
and  that  there  are  two  branches  of  its  jurisdiction :  the  one 
judges  of  matters  of  prize ;  and  the  other  (which  is  its  general 
maritime  jurisdiction,)  includes,  among  a  great  number  of 
articles  of  which  it  is  its  province  to  judge,  the  question  of 
salvage  upon  ships  brought  in  for  that  purpose.  That  Court  pro- 
ceedsy  as  the  Exchequer  does,  in  informations,  in  rem;  the  ship 
itself  is  liable  to  be  sold  under  its  proceedings,  in  order  to  answer 
the  demands  that  are  made  upon  it.  It  generally,  I  believe, 
happens  that  the  ship  is  not  ordered  to  be  sold  till  after  a  defini- 
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tive  sentence  upon  the  sabject,  and  possibly  not  till  after  the 
quantum  of  salvage  is  allowed ;  but  here,  upon  the  application 
of  all  the  parties,  and  with  the  consent  of  the  Grown  in  this 
instance,  (though  not  in  its  right  as  claiming  the  ship  as  a 
forfeiture,  but  in  its  right  of  claiming  it  as  derelict,)  a  sale  is 
ordered,  and  a  sale  does  take  place.  Now,  as  to  these  judicial 
sales,  there  seems  to  be  no  reason  for  any  distinction  between 
such  as  are  made  under  the  authority  of  the  Prize  *Ck>urt,  and 
such  as  are  made  under  this  clear  jurisdiction  of  the  Admiralty, 
in  the  Instance  Court ;  and  the  effect  of  a  sale,  under  either  of 
them,  is  to  vest  in  the  purchaser  the  absolute  property  in  the 
ship,  inasmuch  as  it  is  sold  for  the  purposes  for  which  the  suit 
requires  it  to  be  sold :  whoever  was  entitled  to  the  produce  of 
that  sale,  might  have  come  in  and  claimed  it  in  the  Court. 

In  the  present  case,  before  they  proceeded  to  this  sale,  there 
was  no  prohibition,  and,  indeed,  no  seizure,  had  been  then  made ; 
but  if  the  seizure  had  been  made  before,  it  appears  to  me  it  would 
have  been  a  good  ground  for  their  coming  and  praying  a  prohi- 
bition, as  they  did  in  the  case  cited,  on  the  footing  of  the  Crown 
having  a  right  by  forfeiture — a  right  prior  to  that  which  the 
other  claimants  had,  and  therefore  prohibiting  the  proceeding 
there ;  at  the  same  time,  it  seems  to  me  to  be  clear,  that  the 
salvors,  even  in  that  case,  would  have  been  entitled  to  salvage ; 
and  if  that  were  not  paid,  they  would  of  course  have  been  entitled 
to  a  sale,  in  order  to  make  good  that  salvage,  for  whosesoever 
property  that  ship  may  be  taken  to  be,  still,  they  who  meritori- 
ously preserved  it  from  destruction,  would  be  entitled  to  compen- 
sation in  the  shape  of  salvage ;  but,  however,  that  has  not  been 
done  in  the  present  instance.  The  jurisdiction  of  the  Admiralty, 
therefore,  undoubtedly  did  apply,  in  this  case,  before  any  notice 
was  taken  of  the  forfeiture  incurred  to  the  Crown,  or  of  any 
intention  in  the  Crown  to  assert  its  right  to  this  forfeiture ;  and 
this  judicial  sale,  as  I  call  it,  made  by  consent  of  all  parties,  still 
was  a  judicial  sale  ;  and  *  therefore  it  seems  to  us,  that  the  party 
purchasing  under  the  authority  of  the  Court,  had  a  judicial  title 
friven  him ;  which  must  secure  to  him  the  property, — ^the  sale 
was  made  for  the  payment  of  the  salvage,  and  for  other  purposes, 
the  money  was  brought  into  Court,  the  purchaser  having  fairly 
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paid  it ; — and,  consequently,  we  are  of  opinion  that  the  claim  of 
the  Crown,  now,  to  have  this  ship,  after  it  has  been  so  trans- 
ferred, as  forfeited  by  reason  of  the  offence  committed  before  this 
transaction  of  the  sale  took  place,  is  not  at  all  well  founded. 
The  jurisdiction  of  the  Court  of  Admiralty  was  explained  to  us, 
in  a  very  luminous  manner,  by  the  leading  advocate  for  the 
defendant,  and  with  great  candour  and  ability. 

This  case  was  brought  on  (which  was  somewhat  irregular)  in 
the  way  in  which  it  now  stands,  by  agreement  between  the 
parties.  In  point  of  form,  the  only  issue  that  was  joined  upon 
the  record,  between  the  parties,  was, — ^Whether  the  ship  had  in- 
curred a  forfeiture  ?  And,  perhaps,  strictly  speaking,  upon  that 
issue  this  question  of  the  alteration  of  property  between  the  act 
of  forfeiture  and  the  seizure,  could  not  have  arisen ;  but  it  was 
stated,  and  the  Court  took  it  up  upon  that,  that  it  was  agreed 
that  all  strictness  of  form  should  be  waived,  and  that  it  should 
come  on  as  if  the  question  had  been  brought  forward  in  the 
proper  shape.  Probably,  the  proper  way  would  have  been,  for 
the  defendant  to  have  applied  for  leave  to  plead  the  subsequent 
facts  of  the  actual  judicial  sale,  and  the  purchase  by  the 
defendant.  If  that  had  not  been  sufficient,  the  Attorney-General 
*might  have  demurred,  and  thus  the  matter  would  have  been 
brought  regularly  before  the  Court.  That,  however,  has  not 
been  done ;  and  therefore  we  will  dispose  of  it  according  to  the 
agreement  of  the  parties,  that  this  should  be  considered  as  a 
decision  upon  the  point  arising  out  of  the  circumstances  which 
have  taken  place,  without  regard  to  the  form  in  which  it  comes 
before  us ;  and,  upon  the  best  consideration  we  can  give  to  the 
case,  we  are  of  opinion,  that  this  claim  of  the  Crown  is  not  well 
founded ;  and  that  this  ship  is  not  now  liable  to  the  forfeiture  she 
is  charged  to  have  incurred  before  the  judicial  sale. 

We  therefore  make  the 

Rule  absolute. 


Attokkkt- 

Genbbal 

r. 

NOBSTBDT. 


[  *138  ] 
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1816.       BOWMAKEE  v.  MOOEE,  SHIEEEFF,  and  TEELFS. 

JVbr.  22. 
_:_  (3  Price,  214—218.) 

[See  this  case  reported  on  final  hearing,  10  May,  1819,  in 
vol.  of  R.  R.  corresponding  with  7  Price.] 


1816.       THE   ATTOENET-GENEEAL  v.   CASE  akd   Others. 

^^^'  (3  Price,  302—323.) 

[  302  ]  The  owners  of  a  merchant  vessel  running  foul  of  and  dftmaging  a 

King's  ship  lying  in  the  Mersey,  by  misconduct  of  the  persons  on  board: 
Held  liable  in  an  information  for  damages  in  the  nature  of  an  action  on 
the  case ;  although  she  had  on  board,  at  the  time  of  the  accident,  a  pilot 
duly  licensed :  because  the  Liverpool  Local  Pilot  Act  is  not  of  itself  (or 
by  reference  to  the  52nd  Geo.  III.  c.  39t)  imperative,  comptdsory  or 
penal  on  the  captain  to  take  a  pilot  on  board  whilst  lying  at  anchor,  but 
merely  subjects  him  to  the  payment  of  the  pilot's  regulated  allowance 
on  refusal. 

The  exemption  from  liability  by  reason  of  compulsory  pilotage  apphes 
to  a  claim  by  the  Crown. 

The  question  in  this  case  arose  out  of  the  trial  of  an  informa- 
tion in  the  nature  of  an  action  on  the  case  filed  against  the 
defendants,  who  were  owners  of  the  ship  Columbus,  for  damaging 
King's  ships;  which  stated, — "That  his  Majesty,  before  and 
until,  &c.  was  lawfully  possessed  of  two  ships  or  vessels,  (and 
their  tackle,  &c.)  called  the  Bittern  and  the  Princess,  which  said 
ships  or  vessels,  before  and  until  and  at  the  time  of  committing 
the  grievance  *thereinafter  next  mentioned,  were  respectively 
[  *303  ]  lying  and  being  in  the  river  Mersey,  to  wit,  at,  &c. ;  that  the 
defendants  were  the  owners  of  a  certain  other  ship  or  vessel  called 
the  Columhus,  also  in  the  said  river  Mersey,  which  was  then 

t  Repealed  6  Geo.  IV.  c.  125,  and  v.  Scmth)  in  the  judgment  of  the 

see  now  the  Merchant  Shipping  Act,  Court  in  Wood  v.  Smith  (1874)  L.  B. 

1894,   51  &  58  Vict.  c.   60,  s.   633.  5  P.  C.  451,  456,  43  L.  J.  Adm.  11. 

And  see  the  reference  to  this  case  30  L.  T.  439. — ^E.  C. 
(under  the  name  of  Attorney -Oeneral 
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and  from  thence,   until  and   at  the  time  of  committing  the    Attokkbt- 
grievance  thereinafter  next  mentioned,  under  the  care,  govern-  ,,. 

ment,  direction,  and  management  of  certain  servants  of  the  ^^^^ 
defendants,  to  wit,  at  Westminster,  &c. ; — that  the  defendants 
thentofore,  and  whilst  their  said  ship  was  so  under  the  care,  &c. 
of  their  said  servants,  to  wit,  on  the  8th  day  of  November  (1812), 
by  their  said  servants  so  incautiously,  carelessly,  negligently,  in- 
attentively, and  unskilfully  managed,  conducted,  and  governed 
their  said  ship,  and  took  so  little  and  such  bad  care  in  the 
managing,  conducting,  and  governing  thereof,  that  the  said  ship 
of  the  defendants  then  and  there,  by  and  through  the  mere  care- 
lessness, negligence,  inattention,  and  unskilfulness  of  the  said 
servants  of  defendants,  and  for  want  of  due  and  proper  care  in 
that  behalf,  drifted  with  the  tide,  and  then  and  there  with  great 
force  and  violence  ran  foul  of  and  struck  upon  and  against  the 
said  ship  or  vessel  of  his  Majesty  called  the  Bittern,  and  thereby 
then  and  there  caused  and  forced  the  anchors  of  the  said  ship  or 
vessel  of  his  Majesty,  called  the  Bittern,  and  by  and  with  which 
she  was  then  and  there  lying  at  anchor  and  moored,  to  drag,  and 
thereby  then  and  there  caused  the  said  ship  or  vessel  of  his 
Majesty,  called  the  Bittern,  also  to  drift  with  the  tide ;  and  the 
said  ship  or  vessel  called  the  Bittern,  and  the  ship  or  vessel  called 
the  Columbus,  did  thereby  then  and  there  drift  together  with  the 
tide,  and  did  thereby  then  and  *there,  with  great  force  and  [  *^w  ] 
violence,  run  together  foul  of,  and  strike  upon  and  against  the 
said  other  ship  or  vessel  of  his  Majesty  called  the  Princess ;  by 
means  of  all  which  premises  the  said  ships  or  vessels  of  his 
Majesty  called  the  Bittern  and  Princess,  and  the  tackle,  &c.  were 
then  and  there  respectively  greatly  broken,  split,  fractured, 
damaged,  spoiled  and  destroyed,  and  his  Majesty  was  forced  and 
obliged  to  lay  out  and  spend,  and  did  actually  lay  out  and 
exi)end,  a  large  sum  of  money,  to  wit,  the  sum  of  500Z.  of  like 
lawful  money,  in  and  about  the  repairing,  amending,  and  replac- 
ing the  same,  to  wit,  at  Westminster,  &c." 

There  were  three  other  nearly  similar  counts. 

The  defendants  pleaded,  that  the  said  ships  with,  &c.  were  not 
greatly  broken,  &c.  and  of  this,  &c. 

The  cause  was  tried  at  the  sittings  after  Trinity  Term,  1814, 
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Attorney,  before  the  Lord  Chief  Baron,  when  a  verdict  was  found  for  the 
BNBRAL  (jjQ^^^  (damages  206i.) ;  with  liberty  for  the  defendants  to  move 
Cask.        Jq  enter  a  verdict  for  them,  on  the  question  as  to  the  liability  of 

the  owners  to  answer  for  damage  done  by  their  ship  whilst  they 

had  a  pilot  on  board. 

Scarlett  having  obtained  the  rule  to  shew  cause,  on  the 
ground, — that  as  the  defendants  were  compellable  to  take  a  pilot 
on  board  by  virtue  of  two  several  Acts  of  Parliament  (the  37th 
Geo.  III.  c.  78,  "for  the  better  regulation  and  encouragement 
of  pilots  for  the  conducting  of  ships  and  vessels  into  and  out 
of  the  port  of  Liverpool,"  and  the  52nd  Geo.  III.  c.  89,  (the 
[  '.SOS  ]  general  Pilot  *Act)  "  for  the  more  effectual  regulation  of  pilots, 
and  of  the  pilotage  of  ships  and  vessels  on  the  coast  of  England,") 
the  owners  were  thereby  discharged  from  personal  responsibility 
for  any  damage  occasioned  by  their  vessel  while  under  the  con- 
trol of  such  pilot ;  the  30th  sect,  of  the  latter  statute  having  ex- 
pressly enacted,  "  that  no  owner  or  master  of  any  ship  or  vessel 
shall  be  answerable  for  any  loss  or  damage,  nor  shall  any  owner 
or  owners  of  any  ship  or  vessel,  or  consignee  of  goods,  be  pre- 
vented from  recovering  any  loss  or  damage  upon  any  contract  of 
insurance  of  the  same,  or  upon  any  other  contract  relating  to  any 
ship  or  vessel,  or  any  cargo  on  board  the  same,  for  or  by  reason 
or  means  of  any  neglect,  default,  incompetency,  or  incapacity  of 
any  pilot  taken  on  board  of  any  such  ship  or  vessel  under  or  in 
pursuance  of  any  of  the  provisions  of  this  Act. 

1814.  Thomson,  Chief  Baron,  now  read  his  report  of  the  evidence 

i>^8.  given  on  the  trial,  the  substance  of  which  was  furnished  by 
M'Eenzie,  the  master  of  the  Bittern  at  the  time  of  the  accident, 
who  proved, — That  his  ship  was  lying  in  the  Mersey,  and  upon 
the  8th  of  November  was  moored  off  Salter's  Dock :  thePWnc^s^, 
too,  was  there,  two  cables  length  off.  The  Columbus  was  riding 
at  single  anchor,  about  three-quarters  of  a  mile  off:  he  had  seen 
the  Columbus  there  before  the  8th  of  November;  she  was  at 
anchor  in  the  river  before  any  accident  happened;  he  had 
observed  her  anchor  to  drag  one  tide  before  on  the  flood ;  the 
night  this  happened  he  was  in  his  watch,  about  half-past  two ; 
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and  he  found  that  the  Columbus,  in  a  very  thick  fog,  *waB    Attorney- 
...  ,,      ^.  r«,  .    n     .1      i.-i  i     Gknkbal 

dnving  on  the  Bittern.     There  was  no  wind ;  the  tide  was  at  v. 

ebb ;  the  Columbus  was  about  the  length  of  the  ship  (he  supposed  ^^^' 
about  a  hundred  feet)  from  the  Bittern,  when  he  first  observed  t  *^^ 
her.  The  quarter-master  was  on  the  deck :  they  hailed  the 
Columbtcs  three  times,  but  received  no  answer :  they  carried  away 
both  their  anchors.  The  Columbus  and  Bittern  both  struck 
against  the  other  ship  soon  after  the  Columbus  struck  the  Bittern. 
He  went  on  board  her  immediately  on  perceiving  the  shock,  and 
saw  a  man  who  called  himself  the  mate :  he  asked  him  what 
was  the  reason  that  he  did  not  keep  a  good  look  out :  and  he 
remarked  that  it  was  the  carpenter's  watch.  Witness  did  not 
see  the  carpenter,  to  his  knowledge :  he  saw  four  or  five  seamen 
down  the  aft-hatchway :  they  were  not  sober.  The  helm  was 
starboard,  and  it  ought  to  have  been  a-port ;  if  it  had,  it  would 
have  avoided  them.  Witness  saw  the  pilot,  and  told  him  his 
helm  was  starboard :  he  said  it  was  a-port :  he  pointed  out  to 
him  that  it  was  starboard.  They  were  cursing  and  swearing  at 
one  another :  there  was  such  a  tumult  they  did  not  appear  to 
know  what  they  were  about.  The  mate  said  he  had  eighty 
fathoms  of  cable  out ;  he  told  him  he  could  not  have  that,  or 
the  anchor  would  not  have  started  off  the  ground :  that  was  his 
judgment,  and  is  so  now.  The  mate  said  they  had  drunk  too 
much,  and  had  just  come  off  the  shore  that  night ;  if  the  helm 
had  been  put  a-port  it  would  have  saved  the  running  against 
them. 

His  Lordship  observed,  that  he  need  not  state  more  of  the 
evidence,  because  it  was  extremely  *clear  that  the  injury  which  [  *307  ] 
the  King's  ship  sustained  was  occasioned  by  the  bad  manage- 
ment of  the  defendant's  ship,  by  some  persons  on  board  ; — that 
the  want  of  proper  caution  in  putting  the  helm  as  it  ought  to  be, 
occasioned  his  running  on  board  the  King's  ship,  and  doing  the 
mischief  complained  of, — and  that  that  fact  did  not  seem  to  be 
disputed  on  the  trial. 

The  Solicitor-General,  Jervis,  Dauncey,   and   Peake,   now         1815. 
shewed  cause :  Feb^. 

They  contended,  that  there  could  be  no  doubt  raised  as  to  the 
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attobket.  liability  of  the  owners  at  common  law ;  and  therefore  the  only 
V.  question  was,  whether  there  were  anything  in  the  statutes  on 

Cabb.  which  the  rule  had  been  granted,  which  could  be  construed  as 
altering  their  situation,  or  exonerating  them  from  that  liability. 
They  submitted,  that  the  Liverpool  Pilot  Act  in  itself  contained 
no  such  clause  as  the  80th  sec.  of  the  52nd  Geo.  III.  (which  had 
been  very  improperly  termed  the  general  Pilot  Act ;  for  that  Act, 
extensive  as  its  title  might  appear,  was  in  lact  confined  to  the 
pilotage  jurisdictions  therein  mentioned),  exonerating  the  master 
and  owners  from  responsibility  for  damage  done  through  negli- 
gence while  a  pilot  was  on  board.  Then  the  question  would  be, 
whether  there  is  anything  in  that  statute  which  does,  by 
reference,  operate  to  incorporate  that  clause  in  the  local  Pilot 
Act;  and  they  argued,  that,  as  that  Act  expressly  mentions 
whatever  local  pilotage  jurisdictions  it  was  intended  to  be  applied 
to,  wherever  it  furnishes  any  regulation  with  respect  to  them ; 
[  ♦308  ]  *  where  those  local  jurisdictions  are  not  mentioned,  the  Act 
cannot  be  construed  to  extend  to  them :  and  that  each  clause 
of  the  Act  relates  exclusively  to  the  pilots  who  are  expressed  to 
be  the  immediate  object  of  it. 

The  Liverpool  Act  is  not  imperative  as  to  the  master's  taking 
a  pilot  on  board,  and  there  is  no  penalty  in  that  Act  for  not 
doing  so,  as  there  is  in  the  52nd  Geo.  III. ;  so  that,  if  the 
master  pleases,  he  may  decline  the  services  of  a  pilot  on  paying 
him  his  regulated  allowance ;  and  the  true  reason  of  the  indem- 
nifying clause  in  the  52nd  Geo.  III.  is,  that  the  taking  a  pUot  on 
board  is  compulsory. 

This  point  was  decided  in  the  case  of  Fletcher  v.  Braddiek,^ 
where  the  owners  of  a  ship  chartered  to  the  commissioners  of 
the  navy  were  held  liable  for  damage  done  to  another  ship,  not- 
withstanding there  was  a  commander  in  the  navy,  and  a  King's 
pilot  on  board  at  the  time ;  for  the  Court  said,  that  the  owners 
were  the  persons  to  be  responsible,  in  the  first  instance,  to  third 
persons,  leaving  the  subsequent  adjustment  to  be  arranged 
between  the  owners  and  the  Crown.  The  owners  are  in  all 
cases  liable  in  the  first  instance  ;  and  that,  however  remote  they 
may  be  from  the  immediate  damage  and  cause  of  action,  {Bush 

t  9  R.  E.  633  (2  Bos.  &  P.  (N.  E.)  182). 
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V.  Steinman).\  There  is  no  doubt,  therefore,  of  the  defendant's 
liability,  unless  this  clause  exempts  them.  Then  (if  it  can  be 
for  a  moment  admitted  *that  that  section  can  be  applied  to  the 
Liverpool  pilots)  these  defendants  would  still  not  be  within  its 
protection  ;  for  the  clause  was  expressly  made  to  indemnify  the 
owners  and  master  from  the  misconduct  of  the  pilot,  and  that 
can  only  be  referred  to  such  misconduct  alone  as  a  pilot  can  be 
guilty  of  as  such.  Here  the  disaster  was  caused,  not  by  the 
neglect,  default,  incompetence,  or  incapacity  of  the  pilot,  but  by 
the  gross  misconduct  (a  word  not  in  the  clause,  which  adverts  to 
acts  of  omission  merely,  and  not  of  commission),  of  the  master 
and  the  whole  crew ;  and  will  it  be  contended,  that  the  circum- 
stance of  a  pilot  on  board  is  to  excuse  the  whole  crew  of  the  ill 
effects  occasioned  by  their  drunkenness  and  incapacity  to  assist 
the  pilot  ?  The  very  act  by  which  it  is  in  evidence  the  mischief 
was  occasioned,  is  not  one  which  it  was  a  pilot's  duty  to  avert : 
it  was  an  act  of  the  other  persons  on  board,  whose  duty  it  was 
to  have  veered  out  the  cable.  And  they  cited  the  case  of  Bowcher 
V.  Noidstrom  I  to  the  point,  that  a  master  is  not  discharged  from 
liability  for  a  trespass  committed  by  order  of  his  pilot. 

It  was  ultimately  urged  (but  not  much  insisted  on,  after 
the  intimation  of  a  contrary  opinion  from  the  Bench,)  that 
in  all  events  the  Crown's  right  was  not  to  be  affected  by  the 
indemnifying  clause,  without  express  words,  (citing  Bacon's 
Abr.  tit.  Prerogative) ;  and  that  although  there  be  no  express 
saving  of  the  King's  rights,  which  is  sometimes  introduced 
*ex  dbundanti  cauteld.  For  these  reasons  the  verdict  which 
the  Crown  has  obtained  ought  to  stand. 


Attobnkt- 
General 

Case. 
[•309] 


[  '310  ] 


Scarlett  and  Joy,  in  support  of  the  rule : 

Admitting  the  general  doctrine  of  a  master's  liability  for  the 
acts  of  his  servants,  they  urged,  that  inasmuch  as  the  pilot  taken 
on  board  the  Columbus,  under  the  express  provisions  of  an  Act  of 
Parliament,  was  not  the  servant  of  the  master  of  this  vessel,  but, 
as  it  were,  of  the  Law ;  as  he  was  not  appointed  or  chosen  by 
the  master  or  owners,  who,  so  far  from  having  any  choice  in  the 


+  1   Bo8.    &    P.   404    [overruled, 
Jteedie  v.  L.  &  N.  W.  Ry.  Co.  (1849) 


4  Ex.  244,  20  L.  J.  Ex.  65]. 
X  10  R.  R.  608  (1  Taunt.  668). 
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Attorney-    selection  of  a  fit  person,  were  compellable  to  take  the  first  that 
V.  should  offer ;  and  as  such  pilot  was,  beside,  a  person  over  whom 

^^^  the  master  had  no  control,  but  who  was  himself,  on  the  contrary, 
as  well  as  his  ship,  subject  to  the  guidance  and  authority  of  the 
pilot  to  whom  the  Legislature  had,  during  his  being  on  board 
¥Fithin  the  limits  of  his  jurisdiction,  transferred  all  command 
and  the  whole  management  of  the  ship  ;  the  pilot,  so  far  there- 
fore from  being  a  servant  of  the  master,  for  whose  acts  he 
should  be  responsible,  ought,  in  fact,  rather  to  be  considered 
(even  independently  of  the  indemnifying  provision  in  the  52nd 
Geo.  III.)  in  justice  and  conmion  sense,  as  a  person  to  whom 
the  common-law  responsibility  of  both  master  and  owners 
should,  with  their  common-law  free  agency,  (for  it  is  indis- 
putable that  a  pilot  has  the  entire  and  exclusive  control  and 
management  of  the  ship  while  he  is  on  board  acting  as  pilot,) 
be  at  once  transferred.  The  pleadings  admit  that  the  act  which 
[  •311  ]  occasioned  the  mischief  must  be  chargeable  *on  the  servants  of 
the  defendants,  for  their  declaration  is  so  framed,  t 
Where,  indeed,  the  master  takes  a  pilot  of  his  own  accord,  and 

t  The  reasons  for  holding  the  master  has  no  longer  any  command 
master  responsible  are,  according  to  of  the  ship ;  and  the  pilot  is  liable  to 
Molloy,  vol.  i.  p.  358,  £.  11,  c.  Ill,  an  action  for  an  injury  done  by  his 
§  12  (resting  on  Hem  y.  Smithy  Boll's  personal  misconduct,  although  a 
Abridgement,  533),  which  was  cited  superior  officer  is  on  board." 
by  Joy,  **  For  that  the  mariners  are  And  precisely  in  this  light  are  the 
of  his  own  chusing,  and  under  his  paramount  command  of  a  pilot,  and 
direction  and  government,  and  know  the  necessity  of  admitting  him,  con- 
no  other  superior  on  shipboard  but  templated  in  the  laws  of  Oleron,  and 
himself :  and  if  they  are  faulty,  he  in  the  French  and  Dutch  ordinances, 
may  correct  and  punish  them,  and  In  those  of  Wisbuy  (the  foundation 
justify  the  same  by  law."  No  one  for  so  great  a  part  of  the  Marine 
of  which  reasons  can  apply  to  the  Law  of  Europe),  it  is  said  that  a 
pilot:  for,  as  in  Beawes,  203,  ''In  coast  pilot  shall,  under  certain  dr- 
many  parts,  where  the  entrance  to  cumstances,  be  taken  on  board, 
harbours,  &c.  is  difficult,  the  taking  *'  though  the  merchant  '*  (usually  in 
a  pilot  is  not  a  voluntary  act,  but  the  simplicity  of  those  times  (12th 
obligatory  on  the  master ;  otherwise,  century),  in  tiie  ship  with  his  cargo), 
in  case  of  a  loss,  he  must  make  it  '*  oppose  it." J  So  distinct  was  the 
good,  and  the  following  laws  are  now  pilot  from  the  mere  servants  of  the 
in  force  concerning  them  in  England :  merchant. 
After  a  pilot  is  taken  on  board,  the 


I  Ordonances  de  Wisbuy,  Art.  zliv. 
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for  his  own  accommodation,  the  case  wears  a  very  different  com- 
plexion ;  but  the  present  question  arises  solely  on  the  ground  of 
this  case  being  out  of  the  principle  of  the  decisions  holding 
masters  responsible  for  the  acts  of  their  servants.  Where  no 
pilot  is  taken  on  board  within  a  pilotage  *  jurisdiction,  under- 
writers have  been  held  to  be  discharged,  Law  v.  Hollingsworth  ;i 
but  in  that  case,  if  an  unskilful  pilot,  duly  qualified  by  license, 
had  been  taken  on  board,  by  whose  incompetency  a  loss  had 
been  sustained,  the  question  would  have  been  much  more  difficult 
and  important ;  for  that  would  not  have  been  a  peril  of  the  sea. 

As  to  the  cases  cited  : — ^In  Bowcher  v.  Noidstrom  the  Court 
did  not  decide  the  point  for  which  it  has  been  cited,  and  so  far 
the  marginal  note  is  not  correct.  And  the  case  of  the  action 
against  the  captain  of  the  Russell  man  of  war,  said  to  be  alluded 
to  by  Mr.  Justice  Lawrence  in  the  same  report,  is  shewn,  in  the 
case  of  Nicholson  v.  Mouncey,l  to  have  been  decided  on  the 
merits,  and  not  on  the  objection  there  said  to  have  been  taken, — 
of  the  lieutenant  of  the  man  of  war  not  having  been  the  servant  of 
the  captain ;  on  the  alleged  rejection  of  which  the  defendant  is  also 
stated  to  have  been  held  liable :  for  on  the  contrary  it  appears,  by 
the  same  case  in  East,  that  in  fact  he  succeeded.  That  same  case 
of  Nicholson  v.  Mouncey  also  is  in  point  to  the  principle  for  which 
these  defendants  contend  ;  for  the  result  is,  that  the  captain  of 
the  ship,  although  on  board  at  the  time,  was  held  not  liable  for 
damage  done  during  the  time  the  vessel  was  under  the  command 
of  the  lieutenant,  on  the  ground  of  the  latter  not  being  a  servant 
of  the  former.  Now  here  the  defendants  had  even  less  control 
over  the  pilot  than  Captain  Mouncey  had  *over  his  lieutenant : 
and  they  cited  the  case  of  Lane  v.  Cotton.^  The  case  of 
Fletcher  v.  Braddick,  which  appears  most  to  incline  against  that 
principle,  they  submitted,  was  distinguishable  from  the  case  of 
Nicholson  v.  Mouncey  by  its  very  position,  which  was,  that 
the  servants  of  those  to  whom  the  ship  had  been  chartered 
were  in  effect  (for  purposes  of  responsibility)  the  servants 
of  those  who  chartered  her ;  for  by  the  charter-party  they 
had  delegated  their  right  to  make  choice  of  servants,  and 
were  therefore  responsible  for  the  choice  which  should  be  made. 

t  7  T.  E.  160.  §  Raym.  650,  and  12  Mod. 

J  13  E.  E.  501  (16  East,  3S4). 


Attobnbt- 
Gbnbbal 

9, 

Casb. 


[  •312  ] 


[  'SIS  ] 
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-^"^J^^'KY-    So  owners  are  liable  on  a  bill  of  lading,  although  the  ship  be 
r.  chartered ;  and  the  person  shipping  goods  on  board  of  her  might 

^^       maintain  an  action  on  the  bill  of  lading  against  the  owners. 

Then  arises  the  question,  whether  the  provision  of  the  80th 
section  of  the  statute  (52  Geo.  III.)  does  not  extend  to  all  places 
having  pilots  appelated  under  the  authority  of  local  Acts  of 
Parliament.  The  title  is  most  general,  "For  the  pilotage  of 
ships  on  the  coast  of  England."  A  part  of  the  preamblet  also 
announces  the  generality  of  its  object. 
I  314  J  In  usage,  many  of  the  mandatory  clauses  in  that  Act  are 

adopted  and  acted  on  in  places  having  local  jurisdiction  in 
pilotage,  although  not  required  by  the  local  Acts, — as  the  pro- 
vision of  sec.  44,  that  the  description  of  pilots  shall  be  indorsed 
on  their  licence,  &c. — and  sec.  49,  that  pilot-boats  shall  have 
black  sides.  Some  of  the  penalties  imposed  by  the  Act  attach 
generally  on  all  pilots  licensed  by  virtue  of  that  Act,  or  other- 
wise, (see  sec.  51) ;  so  also  in  sections  53  and  59 :  all  plainly 
shewing  that  the  Legislature  considered  themselves  as  legislating 
for  all  those  places ;  and  if  in  one  respect  why  not  in  all, 
wherever  the  provision  is  general  and  unconfined?  Sections 
57  and  58  also  are  general,  and  therefore  applicable  to  local 
pilots,  though  not  expressly  named  ;  and  so  are  sections  71  and 
72,  and  many  others.  And  indeed  it  would  be  an  anomaly  to 
have  a  general  law,  as  this  is,  which  should  not  be  applicable 
as  extensively  as  it  is  contended  on  the  part  of  the  defendants, 

t  "And  whereas  Acts  of  Parliament  Begulation  of  Pilots,  and  of  the 
have  been  passed  for  establishiDg  Pilotage  of  Ships  and  Vessels  Nayi- 
separate  and  pecuUar  jurisdictions  gating  the  British  Seas,'  which  is 
in  relation  to  pilotage  in  certain  now  near  expiring;  and  it  is  ex- 
ports, and  on  different  parts  of  the  pedient  that  the  same  should  be  con- 
ooast  of  England,  which,  by  reason  tinned  with  alterations  and  amend- 
uf  the  same  being  limited,  have  been  ments,  as  is  hereinafter  enacted ; 
found  insufficient  to  answer  the  good  and  whereas  it  is  necessary  for  duly 
purposes  intended  thereby,  and  it  is  enforcing  the  laws  respecting  quar- 
therefore  neccssar}'  that  more  effec-  antine,on  which  the  health  of  his  Ma- 
tual  regulations  should  be  made  in  jesty's  subjects  essentially  depends, 
relation  to  pilotage  on  the  coast  of  that  the  names  and  places  of  resi- 
I'jngland ;  and  whereas  an  Act  was  dence  of  all  pilots  in  England  should 
])a88ed  in  the  forty -eighth  year  of  be  known  by  those  whose  duty  it  is  to 
the  reign  of  his  present  Majesty,  convey  information  respecting  those 
intituled,   *  An  Act  for  the   better  laws  from  time  to  time  to  them.'* 
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that  the  52  Geo.  III.  is.    The  Act  is  intended  to  be  a  beneficial    attobnet- 
one ;  and  if  it  be  so  for  the  Thames,  why  should  the  Mersey  be  ^. 

excluded  from  its  advantages  ?  And  if  there  were  any  doubt  as  ^^^^• 
to  its  extension,  it  ought  *for  that  reason  to  be  as  extensively  t  *^^^  ^ 
construed  as  the  language  of  it  will  admit.  It  has  been  urged, 
that  it  did  not  come  within  the  pilot's  province  to  prevent  the 
act  complained  of ; — the  answer  is,  that  however  the  crew  might 
have  been  blamable  in  the  end,  it  was  the  fault  of  the  pilot,  in 
the  first  instance,  that  the  vessel  was  improperly  moored  ;  and 
it  is  in  evidence,  that  when  M'Eenzie  went  on  board,  and  told 
the  pilot  that  his  helm  was  starboard,  (as  the  fact  was,)  he 
answered  that  it  was  a-port,  pretty  much  indicating  the  state  in 
which  he  was  at  the  time ;  yet  the  master  is  compelled  by  the 
Liverpool  Act  to  take  a  pilot  on  board,  and  to  take  the  first  that 
offers ;  and  he  has  no  power  of  rejection,  (even  for  the  grossest 
cause  of  dismissal,)  or  of  punishment  for  misconduct. 

As  to  the  argument  arising  from  prerogative  of  the  Crown  not 
being  bound  by  the  clause  of  indemnity  without  being  expressly 
named,  it  was  submitted,  that  this  was  not  a  case  for  extending 
that  principle  to  the  protecting  provisions  of  a  beneficial  Act ; 
— ^that  the  King  was  bound  by  the  navigation  laws ; — and  that 
in  sec.  28,  and  in  that  only,  there  was  an  express  saving  of  the 
King's  rights,  but  as  that  had  not  been  pressed,  it  was  not  much 
argued. 

The  Solicitor-Oeneral  replied. 

The  Court  said,  that  as  they  considered  this  a  question  of  very 

great  importance,  they  would  take  some  future  opportunity  of 

giving  their  judgment. 

Adv.  vult, 

Thomson,  Chief  Baron,  now  delivered  the  opinion  of  the  Court :         [  316  ] 

(Having  stated  the  facts  of  the  case,  from  which  it  appeared 
that  there  had  been  great  and  culpable  negligence  and  mis- 
management on  board  the  defendants'  ship,  arising  from  the 
drunkenness  of  the  crew,  and  that  his  Majesty's  ships  had  in 
consequence  sustained  very  considerable  damage,)  his  Lordship 
proceeded  as  follows : — 
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ATTOnXET- 

Gexeral 

r. 

Case. 


[  ♦317  ] 


The  question  is,  whether  the  owners  of  the  Columbus  are 
liable  to  answer  to  the  Grown  for  the  damage  so  done  to  his 
Majesty's  ships,  the  amount  of  which  it  has  been  agreed  shall  be 
settled,  if  we  should  be  of  opinion  that  the  Crown  is  entitled  to 
recover. 

On  the  part  of  the  defendants  it  has  been  contended,  by  way 
of  defence  to  this  information,  which  is  in  the  nature  of  an 
action  on  the  case,  that  they  are  exonerated  from  all  responsi- 
bility, because  they  had  a  pilot  on  board,  at  the  time  of  the 
accident,  in  command  of  the  vessel,  to  whom  the  master  was 
compellable  to  give  up  the  charge  of  the  ship  under  the  Liver- 
pool Pilot  Act ;  whereby  they  became  entitled  to  the  indemnity 
provided  by  the  SOth  section  of  the  52  Geo.  III.  c.  39,  which 
has  been  called  thie  general  Pilot  Act,  as  I  think,  improperly ; 
because  its  main  object  is,  notwithstanding  its  title,  the  regula- 
tion of  the  pilotage  of  the  Trinity-house  of  Deptford  Strond,  and 
the  fellowship  of  Dover,  Deal,  and  the  Isle  of  Thanet,  of  vessels 
navigating  the  rivers  Thames  and  Medway.  (His  Lordship  read 
the  preamble.)  *The  whole  question  will  depend  on  the  words 
of  those  two  statutes. 

On  the  part  of  the  Crown,  on  the  other  hand,  it  was  con- 
tended, that  the  mere  circumstance  of  a  pilot  being  on  board 
the  ship  at  the  time  when  this  accident  happened,  is  not  suffi- 
cient to  do  away  the  responsibility  of  the  owners  for  the 
damage  so  done  ;  for  that  this  pilot  was  not  forced  upon 
the  owners  under  the  authority  of  any  Act  of  Parliament,  and 
that  therefore  it  was  their  own  act  to  have  taken  him  on 
board. 

There  were  several  cases  quoted  in  which  the  master  and 
owners  have  been  held  liable,  though,  in  point  of  fact,  there  had 
been  a  pilot  on  board ;  but  those  were  cases  prior  to  the  52nd  of 
the  King,  and  none  of  them  appear  to  apply  very  closely  to  the 
present.  There  was  another  point  made,  (but  which  does  not 
appear  to  me  to  have  any  thing  very  material  in  it,)  that,  sup- 
posing these  two  Acts  of  Parliament,  taken  together,  discharged 
the  owners  of  the  ship  from  their  liability  as  between  subject  and 
subject ;  yet,  that,  for  an  injury  done  to  a  ship  belonging  to  the 
King,  they  still  remained  liable,  for  that  it  requires  express  words 
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in  any  Act  of  Parliament  which  is  intended  to  affect  the  King :    Attobnev- 
but  it  does  not  seem  to  us  that  that  argument  has  any  solidity  ^^ 

in  it.  If  the  owner,  under  the  circumstances,  is  not  answerable  Case. 
for  the  acts  done  by  the  pilot,  or  for  the  carelessness  of  the  pilot  in 
general,  it  would  make  no  sort  of  difference  to  whom  that  injury 
has  been  done,  whether  to  a  ship  of  the  King,  or  of  any  of  his 
subjects.  It  was  not  much  insisted  upon ;  but  it  was  urged, 
and  *it  therefore  becomes  necessary  that  we  should  give  it  as  C  *^^^  ] 
our  opinion,  that  there  is  no  foundation  for  saying  that  the 
excuse  does  not  extend  to  any  injury  offered  to  a  King's  ship, 
provided  it  would  be  well  founded  in  the  case  of  a  common 
person  sustaining  the  same  injury. 

There  is  nothing,  as  I  stated,  upon  this  subject  in  the 
Liverpool  local  Act  of  the  37th  Geo.  III.  intituled,  "  An  Act  for 
the  better  regulation  and  encouragement  of  Pilots  for  the  con- 
ducting of  ships  and  vessels  into  and  out  of  the  port  of  Liver- 
pool." That  Act  (after  providing  certain  regulations  about  their 
appointment  and  examination,  and  the  rate  of  remuneration  for 
piloting  ships  into  and  out  of  the  port  of  Liverpool)  contains  this 
clause,  which  is  the  only  provision  that  can  be  conceived  to 
relate  to  this  subject : — "  that  in  case  the  master  or  commander 
of  any  ship  or  vessel  outward-bound,  (with  certain  exceptions,) 
who  shall  proceed  to  sea,  and  shall  refuse  to  take  on  board  and 
employ  a  pilot  so  duly  licensed,  such  master  or  commander  shall 
pay  to  the  pilot,  who  first,  or  who  only,  shall  offer  his  service 
and  shall  be  so  refused,  the  full  pilotage,  according  to  the 
different  rates  and  prices  hereinbefore  directed  to  be  paid,  in  like 
manner  as  if  the  pilot  had  been  received  and  employed  in  con- 
ducting or  piloting  such  ship  or  vessel  into  or  out  of  the  port 
of  Liverpool."  In  short,  this  Act  imposes  no  penalty  on  the 
master  even  for  going  to  sea  without  a  pilot,  but  only  renders 
him  liable  to  pay  the  wages  which  the  pilot  would  have  been 
entitled  to,  if  he  had  thought  fit  to  accept  his  services. 

Now  there  is  a  penal  clause  in  the  52nd  Geo.  III.  the  title  of       [  319  ] 
vrhich  certainly  purports,  that  it  is — "An  Act  for  the   better 
regulation  of  Pilots,  and  of  the  pilotage  of  ships  and  vessels 
navigating  the  British  seas."    But  though  that  is  the  title,  it 
professes  not  to  alter  any  local  provisions  for  pilotage  in  other 
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attobnbt-    ports ;  this  Act,  as  I  have  stated  before,  relating  only,  or  prinei- 
9.  pally,  to  the  river  Thames,  and   ships  passing   to   and   from 

Case.  Orfordness,  and  so  on.  There  certainly  are  some  other  of  the 
clauses  of  this  Act  of  Parliament  of  the  52nd  Geo.  UI.  which  were 
intended  to  be  applied  to  the  cases  of  pilots  who  are  provided  in 
local  jurisdictions,  but  that  is  uniformly  done  by  express  terms; 
for  wherever  the  Act  intends  that  there  shall  be  that  extension, 
it  says  so  expressly. 

I  have  read  a  clause  from  the  former  Act,  by  which  the 
master  of  an  outward-bound  vessel,  who  shall  proceed  to  sea, 
and  shall  refuse  to  take  on  board  and  employ  a  pilot  who 
shall  offer  his  services,  is  rendered  liable  to  pay  that  pilot 
the  same  wages  as  if  he  had  accepted  his  services;  but  the 
52nd  Geo.  III.  c.  39,  sec.  59,  seems  to  have  made  a  provision 
in  such  a  case,  not  only  that  he  should  pay  the  wages  due  to 
such  person,  but  a  penalty  also.  That  clause  enacts, — "  That 
the  master  of  every  ship  or  vessel  which  shall  be  piloted  or  con- 
ducted by  any  other  person  than  a  duly  licensed  pilot,  within 
any  limits  for  which  pilots  have  been  or  shall  be  appointed  by 
any  lawful  authority," — (which  is  certainly  the  case  of  Liverpool, 
for  that  is  a  place  in  which  pilots  are  appointed  by  lawful 
[  •820  ]  authority,) — *  "  shall  forfeit  double  the  amount  of  the  sum 
which  would  have  been  demandable  for  the  pilotage  of  such  ship 
or  vessel," — (the  other  Act  had  only  made  him  pay  the  single 
price  of  the  pilotage,) — **  and  also,"  (and  this  part  certainly  does 
not  apply  to  Liverpool  pilotage,)  "  an  additional  penalty  of  5/. 
for  every  fifty  tons  burthen  of  such  ship  or  vessel,  if  the  corpora- 
tion of  Trinity-house  of  Deptford  Strond,  as  to  cases  in  which 
pilots  licensed  by  or  under  that  corporation  shall  be  concerned, 
or  the  Lord  Warden  for  the  time  being,  in  all  cases  in  which  the 
Cinque  Ports  shall  be  concerned,  shall  think  it  proper  that  the 
person  prosecuting  should  be  at  liberty  to  proceed  for  the 
recovery  of  such  additional  penalty."  Now  that  part  of  the 
clause  certainly  does  not  apply  to  this  case,  for  it  has  nothing  to 
do  with  the  jurisdiction  of  the  Trinity-house.  There  are  several 
other  particular  clauses,  not  relating  to  the  responsibility  of  the 
pilots,  but  which  speak  in  general  terms  of  their  being  to  be 
adopted  in  every  case  of  local  pilotage. 
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(His  Lordship  then   adverted    to  the  30th   section   of    the    attobkbt- 
52  Geo.  III.  which  he  read,  marking  the  last  words,  "  under  or     ^^^^ 
in  pursuance  of  any  of  the  provisions  of  this  Act ;  "  and  con-        Case. 
tinued  : ) — Now  a  pilot  taken  on  board  in  the  port  of  Liverpool, 
is  not  taken  on  board  under  and  in  pursuance  of  any  of  the  pro- 
visions of  the  62  Geo.  III.  but  under  and  in  pursuance  of  the 
provisions  of  an  Act  of  Parliament  made  long  before  that  period, 
to  regulate  the  pilotage  in  the  port  of  Liverpool.    And  in  that 
Liverpool  Act  there  is  no  such  clause  to  be  found  *as  there  is       [  *32i  ] 
in  this,  which  is  called  the  General  Pilotage  Act:   improperly 
enough  so  called,  because,  as  I  have  stated,  it  relates  to  pilotage 
only  in  a   certain  district;   except  where,  by  certain  clauses, 
positive  enactments  are  made  that  it  shall  extend  to  places  where 
there    is    a    local    jurisdiction    independent    of    this    Act    of 
Parliament. 

There  is,  therefore,  no  obligation  imposed  by  the  37  Geo.  III. 
upon  the  master,  to  take  any  pilot  whatever  on  board  his  vessel 
before  she  proceeds  on  her  voyage ;  for  the  consequence  of  his 
refusing  to  take  a  pilot  on  board,  on  other  occasions,  is  only  a 
liability  to  pay  the  same  wages  as  if  he  had  taken  such  pilot  on 
board.  Now,  if  he  was  proceeding  to  sea,  having  taken  such 
pilot  on  board ;  and  if,  while  the  ship  was  duly  and  properly 
under  the  management  of  that  pilot,  an  accident  had  happened, 
it  might  have  been  a  fair  question,  whether  the  owner  would 
then  have  been  answerable ;  though  there  have  been  cases  which 
shew,  that  though  a  pilot  maybe  on  board,  the  master  is  in  some 
instances  deemed  responsible,  notwithstanding.  But,  I  repeat, 
there  is  no  such  penal  provision  in  this  Act  of  the  Liverpool 
Pilotage.  By  the  34th  section  of  that  Act,  indeed,  it  is  provided, 
''that  if  the  owner,  master  or  commander,  shall  require  the 
attendance  of  a  licensed  pilot  on  board  any  ship  or  vessel  during 
her  riding  at  anchor,  or  being  at  Hoy  lake,"  (which  is  lower  down 
than  Liverpool,)  "or  in  the  river  Mersey,"  (that  is,  while  she  is 
riding  at  anchor,)  "  such  pilot  shall  attend  such  ship  or  vessel, 
and  be  *paid  for  every  day  he  shall  so  attend,  five  shillings,  and  I  *322  ] 
no  more."  So  that  there  is  nothing  here  compulsory  upon  the 
master  or  owner  to  take  on  board  a  pilot,  while  he  is  riding  at 
anchor  in  this  river  Mersey.    It  is  optional  in  him  whether  he 
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Anosmr-   will  do  it  or  not ;  but,  if  he  chooses  to  do  so,  he  is  to  pay  the 

Okkkra  It 

^^  pilot  at  the  rate  of  five  shillings  for  every  day  he  shall  attend 

Cask.  gj^ j  ^^  more.  His  obligation  to  take  a  pilot  (even  if  the  Act  of 
the  87th  is  to  be  taken  as  connected  with  the  Act  of  the  52nd  of 
the  King,)  is  only  on  his  proceeding  to  sea,  and  refusing  to  take 
on  board  a  pilot  so  Ucensed.  There  is  no  penalty  for  not  taking 
on  board  a  pilot,  while  lying  in  the  river  Mersey ;  but  he  is 
enabled,  if  he  thinks  fit,  (and  not  otherwise,)  to  command  the 
services  of  a  pilot  while  so  lying  at  anchor,  paying  for  him  at  the 
rate  here  specified :  and  it  is  for  that  accommodation  that  he  is 
to  pay  the  five  shillings,  if  he  refuses  to  take  the  pilot  on  board. 
The  master  of  the  King's  ship  states,  that  this  vessel  was  out- 
ward  bound ;  she  had  been  lying  there  a  considerable  time ;  she 
was  not,  at  this  time,  proceeding  on  her  voyage.  The  master 
seems  to  have  made  his  election  to  have  a  pilot  on  board,  though 
she  was  lying  entirely  at  anchor,  and  not  proceeding  upon  her 
voyage.  Then,  what  is  there  in  this  case  which  authorises  the 
Court  to  say,  that  the  master  is  not  responsible,  under  the 
circumstances  which  have  been  so  detailed  ?  He  was  not  com- 
pellable at  that  time,  in  any  way,  either  under  the  penalty  of 
double  the  wages,  or  of  paying  even  the  single  wages,  to  have 
any  pilot  on  board.  It  was  his  own  act  to  have  him  ;  and  it  can 
[  •S28  ]  *be  only  in  the  case  of  such  an  officer  having  been  forced  upon 
them,  and  without  his  own  election,  that  the  responsibility  of 
the  owner  can  possibly  be  discharged. 

I  believe  I  have  stated  as  much  as  is  material.  Upon  the 
whole,  we  are  of  opinion,  that  this  action  is  well  maintained ; 
and  that  there  is  nothing  in  the  evidence  to  excuse  the  liability 
of  the  owner,  to  answer  for  the  injury  that  was  done  by  the 
defendant's  vessel  to  the  King's  ship :  consequently,  that  the 
verdict,  which  is  taken  for  206Z.,  ought  to  stand. 

Judgment  for  the  Crown. 
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THE  KING  V.   ELLIS.  isie. 

(3  Price,  323—341.)  2)^8. 

Tithes  are  a  tenement.  r  32s  1 

This  was  a  proceeding  by  scire  facias,  for  the  penalty  of  the 
common  bond  given  by  the  defendant  to  the  Crown  as  a  country 
auctioneer.  The  defendant  pleaded  a  general  performance  of  the 
condition.  The  replication  set  out, — that  the  defendant,  on  the 
13th  of  July,  1813,  made  a  sale  out  of  the  limits  of  the  chief 
office  of  excise,  and  that  he  did  sell  by  auction,  the  tithe  of 
certain  com  growing  on  certain  lands,  and  divers  other  goods 
and  chattels ;  *but  that  he  did  not  after  the  sale,  within  the  [  *324  ] 
proper  time,  deliver  to  the  person  appointed  to  receive  the  same, 
a  particular  account  in  writing  of  the  total  amount  of  the  money 
bid  at  such  sale.  Another  breach  was  assigned,  for  a  like  selling 
by  auction  of  another  parcel  of  tithes  of  other  lands,  on  a 
different  day. 

To  these  breaches,  so  assigned,  there  was  a  rejoinder, — that 
one  Mr.  Roberts  was  rector  of  the  parish,  and  being  such  rector, 
and  desirous  of  letting  for  a  term  of  years  certain  tithes  of  corn 
which  belonged  to  him  as  rector,  the  tithes  not  being  then  cut,  and 
being  tenements,  employed  the  said  John  Ellis  to  hold  an  auction, 
to  let  the  tithes  for  a  certain  term  of  years,  on  his,  the  rector's, 
account ;  and  thereupon  the  said  John  Ellis,  as  such  auctioneer, 
on  the  rector's  account,  on  the  13th  of  July,  1813,  did,  on  account 
of  the  rector,  hold  an  auction  for  the  letting  the  said  tithes  for  a 
term  of  years  to  be  created  by  the  rector.  That  the  defendant,  at 
such  auction,  on  the  rector's  account,  let  the  tithes  to  one  William 
Jones,  for  a  term  of  years,  to  be  created  by  the  said  John  Roberts  as 
such  rector ;  and  that  the  supposed  sale  of  the  tithes  mentioned 
in  the  breach,  was  the  letting  of  these  tithes ;  and  that  the  tithes, 
that  is,  the  corn  and  tithes  which  were  so  let,  were  then  growing. 
There  was  also  a  rejoinder  to  the  other  breach,  which  was 
assigned  for  selling  another  quantity  of  tithes,  on  another  day, 
arising  on  other  lands  ;  which  averred,  that  this  was  not  a  sale, 
but  was  a  letting  of  the  tithes,  and  that  those  tithes  were  a 
tenement. 
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The  Kikg 
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Ellis. 
[325] 


[326  i 


The  cause  was  tried  at  the  sittings  after  Trinity  Term,  when  a 
verdict  was  taken  for  the  Crown,  subject  to  the  decision  of  the 
Court  on  the  points  reserved ;  which  were  afterwards  made  the 
ground  of  a  motion,  that  that  verdict  might  be  struck  out,  and  a 
verdict  entered  for  the  defendant. 

On  that  motion  being  made,  the  rule  was  granted  accordingly, 
on  the  ground  that  this  auction  was  within  the  exemption  (of  the 
14th  section  of  the  19th  Geo.  III.  c.  56t)§,  from  the  duties 
imposed  by  the  43rd  Geo.  III.  c.  69,  sched.  A.J§ 

It  appeared  by  the  report  to  have  been  given  in  evidence, — 
that,  antecedent  to  this  sale  or  letting,  the  auctioneer  had 
delivered  to  the  proper  oflBcer  this  notice: — "To  the  officer  of 
excise  at  Pwllhelli :  Take  notice,  that  I  shall  let  by  auction  to  the 
highest  bidder,  at  the  village  of  Aberdaron,  on  Monday,  the 
26th  of  July  instant,  in  eight  parcels,  all  those  tenements  and 
hereditaments,  consisting  of  the  rector's  share  of  the  great  tithes 


t  **  Provided  also,  that  nothing  in 
this  Act  contained  shall  extend  to 
any  auction  to  be  held,  on  the  account 
of  the  lord  er  lady  of  any  manor,  for 
the  granting  any  copyhold  or  cus- 
tomary messuages,  lands,  or  tene- 
ments (caret  *  hereditaments ')  for 
the  term  of  a  life  or  lives,  or  any 
number  of  years ;  or  to  any  auction 
to  be  held  for  the  letting  or  demising 
any  messuages,  lands,  or  tenements, 
for  the  term  of  a  life  or  lives,  or  any 
number  of  years,  to  be  created  by 
the  person  or  persons  on  whose 
account  such  auction  shall  be  held ; 
or  to  the  sale  or  sales  of  any  woods, 
coppices,  produce  of  mines  or  quarries, 
or  to  any  contract  relating  thereto, 
or  to  the  cutting  or  working  the 
same,  or  to  the  sale  of  any  materials 
used  in  the  working  of  such  mines 
or  quarries  respectively;  or  to  the 
sale  of  any  cattle,  and  live  or  dead 
stock,  or  unmanufactured  produce 
of  land ;  so  as  such  sale  or  sales  of 
woods,  coppices,  produce  of  mines  or 
quarries,  cattle,  com,  stock,  or  pro- 
duce of  land,  be  made  whilst  they 
continue  on  the  lands  producing  the 


same,  and  by  the  owner  or  owners 
of  such  lands,  or  proprietor  or  pro- 
prietors of,  or  adventurer  or  adven- 
turers in,  such  mines  or  quarries 
respectively,  or  by  his  or  their 
steward  or  agent,  stewards  or  agmts; 
anything  herein  contained  to  the 
contrary  notwithstanding." 

X  "For  every  20«.  of  the  pur- 
chase-money arising  or  payable  by 
virtue  of  any  sale  at  auction  in  Great 
Britain,  of  any  interest  in  possession 
or  reversion,  in  any  freehold,  cus- 
tomary, copyhold,  or  leasehold  lands, 
tenements,  houses,  or  hereditaments, 
and  any  share  or  shares  in  the  capital 
or  joint  stock  of  any  corporation  or 
chartered  company,  and  of  any 
annuities  or  sums  of  money  charged 
thereon,  and  of  any  ships  and  vessels, 
and  of  any  reversionary  interest  in 
the  public  funds,  and  of  any  plate  or 
jewels,  and  so  in  proportion  for  any 
greater  or  less  sum  of  such  purchase- 
money,  to  be  paid  by  the  auctioneer, 
agent,  factor,  or  seller  by  commis* 
sion.*' 

5  Eepealed  Stat.  L.  Bev.  Act,  186U 
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arising,  growing,  and  becoming  due  in  the  parishes  of  Aberdaron  The  Kino 
and  Llanfaebrhys,  for  one  year,  commencing  on  St.  Peter's  Day  ellis. 
last  past.  Dated  the  9th  of  July."  There  was  also  added,  "  A 
catalogue  of  the  tenements  and  hereditaments  intended  to  be  let 
by  me  by  auction,  at  Aberdaron,  on  the  26th  day  of  July,  1818, 
in  eight  lots  or  parcels,  the  tithes  of  corn  arising,  growing,  and 
becoming  due  in  the  parishes  of  Llanfaebrhys  and  Aberdaron." 

The  conditions  of  the  letting,  which  were  produced  at  the  time 
of  sale,  were  as  follows,  "  The  *tithe  of  corn  arising,  growing,  [  *327  ] 
and  becoming  due  in  the  parishes  of  Llanfaebrhys,  in  the  county 
of  Carnarvon,  with  the  hereditaments  and  appurtenances  thereto 
belonging,  on  the  13th  day  of  July,  1818  :  First,  that  the  highest 
of  three  or  more  bidders  shall  be  the  taker  or  tenant ;  and  if  any 
dispute  shall  arise  as  to  the  biddings,  the  lot  shall  be  put  up 
again.  Secondly,  that  the  tithe  of  com  shall  be  put  up  in  ten 
lots  or  parcels,  and  shall  be  let  for  one,  two,  or  more  years,  as  shall 
be  agreed  upon,  on  putting  up  the  same.  Thirdly,  that  all  the 
taxes  (except  the  landlord's  property  tax)  shall  be  paid  or  borne 
by  the  takers  or  tenants.  Fourthly,  that  the  rent  or  rents  at 
which  each  lot  shall  be  let,  shall  be  payable  on  the  1st  day  of  July, 
1811 ;  and  the  taker  or  takers  shall,  if  required,  find  sufficient 
sureties  for  the  payment  of  such  rent.  Fifthly,  that  the  pro- 
X)rietor  of  the  said  tithes  will,  at  his  own  expense,  execute  a 
demise  or  lease  of  the  said  corn  tithe,  to  the  takers  thereof 
respectively,  subject  to  the  foregoing  conditions.  Sixthly,  that 
the  owner  or  proprietor  of  the  tithes  shall  be  at  liberty  to  bid 
once  for  each  lot,  at  such  time  as  he  shall  think  proper." 

The  like  notice  was  given,  and  the  like  conditions  declared,  as 
to  the  letting  of  the  tithes  of  the  other  part  of  the  parish,  and 
that  the  proprietor  would,  at  his  own  expense,  execute  a  demise 
or  lease  of  the  corn  tithe,  to  the  person  who  should  take  them. 

The  Solicitor-General,  Dauncey,  Clarke,  and  Walton,  now  [  328  ] 
shewed  cause  ;  and  they  made  these  two  points : — first,  that  the 
tithes  BO  said  to  be  let,  were  not  a  tenement  within  the 
meaning  of  the  Act,  and  therefore  not  within  the  exemp- 
tion :  *  *  Tithes,  they  admitted,  have  been  from  time  to  time 
invested  with  many  of  the  common-law  attributes  of  tenements. 
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The  Kiko  by  several  statutes ;  but  those  statutes  had  not  put  tithes,  which 
Ellis.  ^^^  ^  ^B.ct,  at  common  law,  merely  incorporeal  hereditaments,  on 
the  footing  of  tenements  in  all  respects,  or  at  all  changed  their 
nature ;  nor  have  any  of  the  statutes  which  relate  to  tithes,  ever 
called  them  a  tenement.  The  32nd  Hen.  VIII.  c.  7,  sec.  7,t 
which  rendered  tithes,  in  lay  hands,  subject  to  the  same  modes 
of  conveyance  and  recovery  as  lands  and  tenements,  clearly 
treats  tithes  as  an  incorporeal  hereditament,  and  so  distinguishes 
them ;  for  there  is  nothing  which  can  be  properly  called  a 
[  ♦329  ]  tenement,  *for  which  the  pracipe  quod  reddat  would  not  lie  before 
that  Act ;  and  it  is  only  on  that  statute  that  an  ejectment  will  lie 
for  them,  which  had  never  been  heard  of  before,  and  was  after- 
wards at  first  doubtful.  The  5th  Geo.  m.,  c.  17,  which  was 
passed  to  remove  doubts  as  to  whether  tithes  might  be  leased  by 
certain  ecclesiastical  corporations,  enacts,  that  certain  leases  for 
lives,  granted  of  tithes,  tolls,  or  other  incorporeal  hereditaments, 
shall  be  good  and  valid;  treating  tithes  as  an  incorporeal 
hereditament,  contradistinguished  from  tenements.  This  very 
exemption  on  which  the  question  now  arises,  also,  has  expressly 
enumerated  messuages,  lands  and  tenements  only ;  purposely,  it 
should  seem,  excluding  hereditaments,  which  the  schedule  em- 
braces, and  the  exemption  must  be  construed  by  the  letter  :  and, 
but  for  the  exemption,  it  is  clear  that  tenements  let  by  auction 
would  be  liable  to  the  duty ;  therefore,  if  tithes  are  not  a  tenement, 
but  a  hereditament,  they  are  not  exempt. 


[  331  ]  Scarlett,  Abbott,  Littledale,  and  Carr,  in  support  of  the  rule, 

submitted,  that  it  was  most  improbable  that  while  the  Legisla- 
ture contemplated  an  exemption  from  this  duty  in  favour  of 
the  landowners,  and  of  persons  having  an  interest  in  land,  they 
should  mean  particularly  to  exclude  all  the  clergy,  and  the  lay 
impropriators  of  England,  from  the  benefit  of  that  exemption. 

The  first  question  is,  whether  tithes  are  a  tenement.     Tene- 
ment is  certainly  a  word  of  most  extensive  signification,  and 
embraces,  in  its  etymological  sense,  every  thing  which  may  be 
holden ;  but  its  legal  signification  extends  much  farther,  for  in 
t  Eep.  Stat.  Law  Rev.  Act,  1887. 


voL.xra.]         1816.    EX.     8  PBICE,  831—833.  586 

Co.  Litt.  fo.  19  b.  the  word  tenements  is  said  (speaking  of  the  The  King 
stat.  Will.  II.  which  created  estates  tail,)  to  include  "  not  only  all  ellis. 
corporate  inheritances  which  *may  be  holden,  but  also  all  inheri-  [  •332  ] 
tances  issuing  out  of  them,  or  concerning  or  annexed  to,  or 
exerciseable  within  the  same,  though  they  lie  not  in  tenure: 
therefore,  all  these,  without  question,  may  be  entailed.  As 
rents,  estovers,  commons,  or  other  profits  whatsoever,  granted 
out  of  land,  or  uses,  oflBces,  dignities  which  concerne  lands  or 
certaine  places,  may  be  entailed,  because  all  these  savour  of  the 
realtie."  It  cannot  be  doubted,  then,  that  tithes  come  under 
that  description  of  the  meaning  of  the  word  tenement.!  The 
cases  which  hold  that  tithes  are  considered  a  tenement,  under 
the  Acts  of  Parliament  relating  to  parochial  settlements,  are  too 
numerous  to  require  to  be  cited ;  but  they  quoted  a  case  from 
Strange,  The  King  v.  Skingle,l  where  the  Court  held — that  tithes 
were  a  tenement.  In  the  case  of  Sone  v.  Ashton,^  the  office  of 
marshal  of  the  King's  Bench  was  held  to  be  a  tenement.  And 
under  a  grant  of  lands  and  tenements,  tithes,  no  doubt,  would 


But  then  it  is  urged,  that  various  Acts  of  Parliament  have 
treated  them  as  not  being  a  tenement ;  and  have  therefore  provided, 
on  that  account,  many  of  the  advantages  in  favour  of  persons 
entitled  to  them,  peculiarly  belonging  to  that  class  of  property. 
The  first  statute  which  is  said  to  have  done  so,  is  that  of  32  Hen. 
VIII.  c.  28.11  Now  that  Act  was  passed  with  a  very  different 
object ;  it  was  intended  to  give  to  lay  persons,  who  could  not, 
before  the  dissolution  of  the  monasteries,  legally  hold  tithes,  nor 
*had,  afterwards,  any  right  to  sue  for  them  in  the  ecclesiastical  [  ♦333  ] 
courts,  the  same  remedies  as  they  had  at  common  law  for  the 
recovery  of  their  temporal  possessions  ;  and  that  object  is  to  be 
collected  from  the  preamble  of  the  Act.  That  preamble  also 
furnishes  an  acknowledgment  of  a  capacity  in  tithes  to  be  made 
the  subject  of  entail ;  for  it  speaks  of  lay  persons  having  par- 
sonages, and  vicarages,  and  tithes,  to  them,  and  to  the  heirs  of 
their  bodies  lawfully  begotten.     Now  tithes  could  only  have  been 

t  Vide  Com.  Dig.  tit.  Grant  (E.  2)  §  3  Burr.  1288. 

Tenement.  ||  See  19  &  20  Vict.  c.  120,  s.  35. 

X  1  strange,  100. 
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The  King  held  by  a  man,  to  him  and  the  heirs  of  his  body,  by  virtue  of 
Ellis.  t^®  statute  De  Bonis,  which  enables  persons  to  create  entails ; 
and  that  statute  only  speaks  of  lands  and  tenements,  and  says 
nothing  of  hereditaments.  It  is  clear,  that  tithes  are  as  com- 
monly the  subject-matter  of  entail,  as  any  other  species  of 
property.  That  argument  is  an  answer  to  those  which  have 
been  drawn  from  the  statutes  said  to  distinguish  tithes  from 
tenements,  as  being,  in  truth,  merely  hereditaments,  and  is  itself, 
at  the  same  time,  unanswerable.  The  argument — that  before 
that  statute,  ejectment  did  not  lie  for  tithes, — ^may  be  met  by 
shewing,  that  ejectment  does  not  at  this  time  lie  for  many  things 
coming  within  Lord  Coke's  description  of  a  tenement;  as  for 
rent,  and  all  those  things  of  which  the  sheriff  cannot  deliver 
corporeal  possession.  But,  in  point  of  fact,  the  word  heredita- 
ments is  to  be  found  in  that  statute,  and  also  in  1  Eliz.  c.  19,1 
and  10  Eliz.  c.  10;  in  which  last  it  is  actually  classed  with 
tenements.  As  to  the  statute  of  the  5  Geo.  III.  c.  17,  that 
was  made  with  a  view  to  remove  certain  doubts  as  to  what 
persons  were  within  the  enabling  statutes  of  Elizabeth ;  but  the 
[  *%u  1  *very  existence  of  moduses,  at  this  day,  shew  that  tithes  were 
long  before  memory  alienable,  and  might  be  let  in  fee  at  a  certain 
fixed  rent :  and  that  also  is  an  answer  to  the  proposition,  that 
tithes  are  not  properly  the  subject-matter  of  demise.  Tithes  are 
said  to  lie  only  in  grant.  Be  it  so.  A  lessee  is  a  grantee,  and  a 
lease  is  nothing  different  from  a  grant  of  an  interest  in  the 
thing  leased.  The  5  Geo.  III.  uses  the  expression,  "leases  of 
tithes " ;  and  therefore  recognizes  their  existence,  and  their 
legality.  Being  capable  of  being  let,  they  must  be  capable  of 
being  holden:  it  cannot,  therefore,  be  doubted,  that  tithes  are 
considered  a  tenement  by  usage,  and  legislative  recognition. 


The  Solicitor-General,  in  reply,  insisted,  that  there  was  an 

t  *3S6  ]      essential  distinction  between  tithes,  *and  the  rectory  to  which 

they  were  appurtenant ;   the  latter  is  the  tenement,  the  former 

the  profits  of  it ; — the  corporeal  object  of  the  incorporeal  right. 

So  an  oflBce,  as  in  the  case  of  Sone  v.  Ashton,  is  a  tenement,  but 

t  Eep.  (except  s.  4)  Stat.  Law  Eev.  Act,  1863. 
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the  salary  or  perquisites  are  not.  If  a  common  in  gross  may  be  Thb  Kiko 
considered  to  be  a  tenement,  as  it  is  said  it  may  be  in  Comyn*s  ellib. 
Digest,  although  that  statement  is  followed  by  one  contradicting 
it,  and  there  is  a  doubt  referred  to,  in  a  case  in  2Bolle's  Abr.  57, 
1.  5,  7 ; — but  tithes  disannexed  never  can,  because  they  are  of 
a  corporeal  nature.  The  case  cited  from  Strange,  of  The  King  v. 
Skingle,  was  that  of  a  person  having  a  title  to  tithes  by  his 
tenement  of  the  parsonage,  who  was  therefore  held  liable  to  be 
rated  to  the  poor's  rates,  although  tithes  were  not  mentioned  in 
the  private  statute  authorizing  that  rate  in  Colchester,  as  they 
are  in  the  general  Act  of  48  Eliz. ;  for  a  private  statute  could 
not  repeal  the  provisions  of  a  public  Act ;  and  the  circumstance 
of  tithes  being  expressly  mentioned  there,  in  addition  to  tene- 
ments, is  another  proof  that  they  were  not  considered  to  be 
tenements  by  the  framer  of  that  Act. 

The  Court,  in  consideration  of  the  importance  of  this  case, 
which  had  been  so  elaborately  discussed,  took  time  to  give 
judgment. 

Cu)\  adv.  vulL 

Thomson,  Chief  Baron,  delivered  the  judgment  of  the  Court : 

[Having  stated  the  pleadings,  the  evidence,  the  notices,  and 
the  conditions  of  sale :  observing  that  the  fifth  condition  was 
very  material.] 

The  question  (continued  his  Lordship)  is,  whether  this  auction       [  387  ] 
was  of  such  a  nature  as  to  come  within  the  exception  provided 
by  the  19  Geo.  III.  c.  56,  s.  14,  of  certain  subject-matters,  which 
would  otherwise  be  liable  to  the  duty  imposed  on  auctions  by  the 
43  Geo.  III.  c.  69,  sched.  A. 

And  that  question  depends  on  the  construction  of  these  Acts, 
taken  together ;  and  on  the  result  of  our  inquiry,  whether  the 
circumstances  of  this  case  shew  that  this  transaction  was  a 
letting  of  the  tithes  by  auction  : — ^and  whether  (if  it  was  a  letting) 
it  was  a  letting  of  a  tenement,  within  the  meaning  of  the  exception 
in  the  first  of  these  Acts  of  Parliament ;  or  whether  it  is  to  be 
deemed  an  absolute  sale  by  auction  of  these  tithes. 

Now,  as  to  the  expression^  ''a  tenement,"  there  is  no  ques- 
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The  Kino  tion  but  that,  in  common  parlance,  the  word  tenement  would  be 
Ellis.  taken  to  comprehend  tithes :  and  I  take  it,  it  would  do  so,  in 
many  instances,  in  the  legal  acceptation  of  the  meaning  of  the 
term.  Tithes,  as  we  know,  (those  that  have  become  lay-fees,)  are 
capable  of  being  entailed,  and  may  be  limited  to  the  heirs  of  the 
body;  and  those  entails  will  be  preserved  by  the  statute  De 
Bonis.  But  under  what  words  are  they  protected  ?  There  is 
no  other  word  used  in  the  statute  De  Bonis  but  that  of  ''  tene- 
ment." Every  thing,  therefore,  which  is  rendered  capable  of 
being  so  limited  under  that  statute, — ^as  manors,  messuages, 
lands,  tithes, — every  thing  which  may  be  entailed, — is  included 
[  *S38  ]  under  the  word  *  "  tenement."  Therefore  it  seems  to  be  a  very 
narrow  construction  to  say  that  tithes  are  not,  upon  this  occasion, 
to  be  deemed  a  tenement,  provided  this  was  a  letting,  and  not  a 
sale  of  the  thing  in  question  :  for  if  it  were  a  sale,  undoubtedly 
the  auction-duty  would  attach. 

There  are  several  cases  which  have  decided  that  tithes  are  a 
tenement,  independently  of  the  general  doctrine  arising  on  the 
statute  De  Bonis.  The  King  v.  Skingle  t  has  precisely  this  point. 
There  the  clergyman  of  the  parish  of  Colchester  was  rated  to  the 
poor-rates,  in  respect  of  his  tithes,  as  a  tenement,  under  a 
private  statute  made  for  the  provision  of  the  poor  of  Colchester. 
The  general  Act  (48  Eliz.)  had  expressly  charged  lands,  tene- 
ments, and  tithes  ;  but  the  subsequent  private  Act  charged  only 
lands  and  tenements,  (omitting  tithes :)  yet  the  Court  held  the 
parson  liable,  as  being  an  occupier  of  a  tenement,  for  that  tithes 
were  a  tenement.  And  many  other  authorities  are  there  quoted, 
particularly  Co.  Litt.  159 ;  where  it  is  said,  *'  that  an  assize  lies 
for  tithes ;  that  the  husband  would  be  tenant  by  the  courtesy, 
and  a  wife  would  be  endowed." 

It  was  ingeniously  argued,  that  although  commons  in  gross, 
and  offices,  might  come  under  the  term  tenement,  tithes  could 
never  fall  under  that  term,  because  they  are  corporeal  things ; 
but  that  argument  does  not  appear  to  us  to  be  at  all  well 
founded. 

«  *  *  4(  * 

Judgment  for  the  defendant. 
t  1  Strange,  100. 


VOL.  xvn.  I  589 


C.  p.    (AT    NISI   PRIUS)    TRINITY    TERM. 


HOKSEFALL  v.  MATHERf  1815. 

(Holt,  N.  P.  7-8.)  "^^^  ^^- 

Tenant  at  will  is  not  liable  to  general  repairs ;  he  is  bound  to  use  the  r  7  i 

premises  in  a  husbandlike  manner  but  no  farther. 

Tms  was  an  action  of  assumpsit  brought  against  the  defen- 
dant, who  had  been  tenant  from  year  to  year  to  the  plaintiff,  for 
dilapidations  and  injury  to  the  premises  recently  in  his  occupa- 
tion. The  declaration  stated,  that  in  consideration  that  the  r  ^  ■. 
defendant  had  become  and  was  tenant  to  the  plaintiff  of  a  certain 
messuage,  &c.  he  undertook  to  keep  the  same  in  good  and 
tenantable  repair ;  to  uphold  and  support,  and  to  deliver  up  the 
same  to  the  plaintiff  at  the  expiration  of  his  term,  in  the  con- 
dition in  which  he  received  it. 

It  appeared  that  the  defendant  had  occupied  the  house  about 
three  years  at  a  rack  rent.  It  was  in  good  repair  when  he 
entered  it ;  but,  upon  quitting  possession,  he  had  in  some  degree 
damaged  the  ceiling,  the  walls,  and  other  parts  of  the  house,  by 
removing  the  shelves  and  fixtures,  and  had  not  left  the  house  in 
a  good  tenantable  condition.  The  plaintiff  had  been  put  to  some 
small  expense  in  refitting  it  for  the  occupation  of  a  new  tenant. 
The  plaintiff  gave  no  other  evidence  than  the  occupation  of  the 
premises  by  the  defendant. 

LenSf  Serjt.,  for  the  plaintiff,  contended,  that  there  was  a 
general  assumpsit  in  law,  founded  in  the  relation  of  landlord  and 
tenant,  that  the  latter  should  keep  the  premises  in  tenantable 
condition ;  and  that  this  obligation  attached  upon  a  tenant  from 
year  to  year,  or  a  tenant  at  will.  He  relied  upon  Ferguson  v. 
Nightingale,  2  Esp.  590.  t 

t  See  also  OiUon  y.  WdU,  2  E.  E.  J  5  E.  E.  757. 

801,  and  note  there,— E.  0. 


590  1815.    C.  P.    HOLT,  8—9.  [b.k. 

HoRSEFALL  Best,  Sefjt.  contra : 

V, 

mathek.  The  declaration  states  the  implied  assumpsit  in  terms  too 
large.  This  is  an  extensive  obligation,  which,  in  the  absence  of 
a  specific  contract,  does  not  result  from  the  relation  of  landlord 
and  tenant.  An  implied  promise  to  conduct  himself  as  a  good 
tenant  is  very  different  from  an  implied  promise  to  keep 
[^]  premises  in  repair,  to  uphold  and  maintain  them,  and  to 
surrender  them,  at  the  expiration  of  the  tenancy,  in  that 
condition. 

GiBBS,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
He  has  laid  his  ground  too  broadly.  The  defendant  is  answer- 
able to  some  extent,  but  not  to  the  extent  stated  in  the  declara- 
tion. Can  it  be  contended  that  a  tenant  at  will  is  answerable  if 
premises  are  burned  down — ^would  he  be  bound  to  rebuild  if  they 
became  ruinous  by  any  other  accident  ?  And  yet,  if  bound  to 
repair  generally,  he  might  be  called  upon  to  this  extent.  He  is 
bound  to  use  the  premises  in  a  husbandlike  manner;  the  law 
implies  this  duty  and  no  more.  I  am  sure  it  has  always  been 
holden  that  a  tenant  from  year  to  year  is  not  liable  to  general 

repairs. 

Plaintiff  nonsuited. 


1816.       BACK  AND  Another,   Assignees  of  BUEKOUGH  and 
'^— ^'  WYNNE  V.   GOOCH.t 

[  1?  ]  (Holt,  N.  P.  13—17  ;  S.  C.  4  Camp.  232.) 

If  the  petitioning  creditor  be  privy  and  assenting  to  the  execution  of 
a  deed  by  traders,  by  which  they  make  an  assignment  of  all  their 
property,  though  such  assignment  be  fraudulent,  and  an  act  of  bank- 
niptcy,  upon  which  other  creditors,  not  privy  and  assenting,  may  sue 
out  a  commission,  he  is  estopped ;  and,  having  assented  to  the  deed» 
though  he  did  not  execute  it,  he  cannot  set  it  up  as  an  act  of  bankruptcy. 

This  was  an  action  brought  to  recover  a  sum  of  money  which 
the  plaintiffs  contended  the  defendants  had  received  from  the 
bankrupts  previous  to  their  bankruptcy,  in  fraudulent  preference 
of  the  other  creditors. 

t  Cp.  Ex  parte  AUop,  In  re  Bees  (1869)  1  De  G.  F.  &  J.  289. 
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The  act  of  bankruptcy  and  the  petitioning  creditor's  debt  were        Back 
disputed.  Qooch. 

The  alleged  act  of  bankruptcy  was  an  assignment  made  by  the 
bankrupts,  bearing  date  the  13th  June,  1813,  of  all  their  property  1 1*  3 
to  trustees  for  the  interest  of  their  creditors  ;  in  which  deed  was 
contained  a  provision,  that  unless  all  their  creditors,  whose  debts 
respectively  amounted  to  30Z.,  should  come  in  under  the  terms 
of  the  deed  by  the  10th  of  January,  1814,  the  deed  should  be 
void.  The  bankrupts  themselves  had  executed  the  deed ;  but 
the  trustees  had  not  executed  it,  nor  was  it  signed  by  any 
creditor. 

It  appeared  that  the  petitioning  creditor,  together  with  other 
creditors  of  the  bankrupts,  had  employed  an  attorney  in  the 
country  to  bring  actions  against  them ;  and  the  country  attorney 
employed  an  agent  in  London,  with  whom  the  bankrupts  were  in 
negotiation  for  the  arrangement  of  their  affairs.  The  proposal 
of  the  deed  of  assignment  originated  in  communications  between 
the  London  agents  and  the  bankrupts.  The  petitioning  creditor 
knew  of  the  assignment  which  the  agents  were  preparing,  and  he 
frequently  called  whilst  it  was  in  progress,  and  expressed  no 
disapprobation.  When  it  was  executed  by  the  bankrupts,  he 
recommended  a  person  to  the  trustees  to  take  possession  of  the 
stock  of  the  bankrupts,  but  he  did  not  execute  the  deed  himself. 

The  Solicitor 'General  and  Onslow,  Serjt.,  for  the  defendant, 
contended  that  this  was  no  act  of  bankruptcy.  It  is  true  the 
bankrupts  convey  by  this  deed  all  their  property  to  trustees ; 
but,  in  order  to  constitute  an  act  of  bankruptcy,  such  convey- 
ance must  be  an  operative  and  valid  assignment ;  that  is  to  say,  [  15  ] 
the  property  must  pass  out  of  the  bankrupts  and  vest  in  other 
persons,  subject  of  course  to  be  impeached  upon  the  principles 
of  the  bankrupt  laws ;  but  in  every  other  point  of  view  it  must 
be  a  valid  assignment.  There  were  three  parties  to  this  deed. 
1st,  the  bankrupts  ;  2nd,  the  trustees  ;  3rd,  the  creditors.  It  is 
executed  by  the  bankrupts,  but  it  is  not  executed  by  the  trustees, 
nor  is  it  signed  by  any  of  the  creditors ;  but  the  deed  contains 
covenants  on  the  part  of  the  trustees  which  are  a  consideration 
for  the  assignment  made  by  the  bankrupts.     Till  the  trustees. 
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BACK  therefore,  execute  the  deed,  the  conveyance  is  only  in  fieri;  it  is 
(j^H.  t^®  inception  of  an  assignment,  and  nothing  more.  When  the 
trustees  execute  the  deed  it  is  operative,  though  no  creditor  come 
in.  This  case  falls  within  the  principle  of  Bamford  v.  Baron, 
2  T.  E.  694,  «.+  A  creditor  who  executes  a  fraudulent  deed  of 
assignment,  which  constitutes  an  act  of  bankruptcy,  cannot  avail 
himself  of  such  assignment  as  an  act  of  bankruptcy.  It  is  an 
estoppel  to  him  ;  any  other  creditor  may  insist  upon  it  as  an  act 
of  bankruptcy,  but  he  is  pariiceps  criminis ;  he  induces  the  act, 
and  it  is  the  policy  of  the  law  to  prevent  a  person  who  tempts 
the  bankrupt  to  commit  an  offence  from  setting  it  up  as  an  act 
of  bankruptcy. 

LenSy  Serjt.,  and  Spankie,  contra : 

This  case  does  not  fall  within  the  principle  of  Bamford  v. 
Baron.  That  case  was  determined  on  the  ground  that  the  party 
executed  the  deed,  and  having  become  a  party  to  the  instru- 
ment, it  was  not  open  to  him  to  impeach  it.  The  assent  to  the 
[  *16  ]  *deed  is  nothing ;  it  is  the  execution  of  it  which  estops  the  party, 
and  prevents  his  setting  it  aside.  The  true  ground  is,  not  that 
he  tempts  the  trader  to  commit  an  act  of  bankruptcy,  but  that 
he  shall  not  be  permitted  to  set  up  as  fraudulent,  a  deed  which 
he  himself  executes.  With  respect  to  the  objection  that  the 
trustees  did  not  execute  the  deed,  they  insisted,  that  their 
formal  execution  was  immaterial,  inasmuch  as  they  acted 
upon  it. 

GiBBS,  Ch.  J. : 

Following  up  the  principle  of  Bamford  v.  Baron,  I  am  of 
opinion  that  the  petitioning  creditor  cannot  avail  himself  of  the 
execution  of  this  deed  as  an  act  of  bankruptcy.  The  deed  is  a 
conveyance  of  all  the  property  of  the  bankrupts  to  trustees,  and 
such  a  deed  is  vt>id  in  law,  upon  this  principle,  that  it  takes 
the  affairs  of  the  trader  out  of  his  own  hands  and  commits  them 
to  the  management  and  control  of  other  persons.  The  law  will 
not  permit  this  to  be  done  with  a  view  to  defeat  the  operation 
of  the  bankrupt  laws.     Such  a  deed,  therefore,   cannot   stand. 

t  IE.  E.  651,». 
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Many  acts  done  by  a  trader  are  void,  which  are  not,  therefore,  Back 
acts  of  bankruptcy.  If  a  trader  deliver  over  all  his  goods  to  goooh. 
trustees  by  parole,  such  a  delivery  will  be  void  upon  principle  ; 
but  it  is  no  act  of  bankruptcy,  because  it  is  not  within  the  words 
of  the  statute  1  James  I.  c.  15.  The  statute  intends  a  fraudulent 
conveyance,  and  it  is  because  the  conveyance  is  fraudulent  that 
it  constitutes  an  act  of  bankruptcy.  But  the  law  says,  that 
it  cannot  be  insisted  upon  as  fraudulent  by  those  who  assent  to 
it.  A  creditor,  not  privy  or  assenting,  may  sue  out  a  com- 
mission upon  it ;  but  none  can  do  it  but  those  against  whom  the  [  17  ] 
deed  is  fraudulent.  The  principle  of  Bamford  v.  Baron  was  this, 
that  those  who  assent  to  a  deed  shall  not  be  permitted  to  im- 
peach it  as  fraudulent,  and  if  not  fraudulent,  it  is  no  act  of  bank- 
ruptcy. I  say  nothing  as  to  the  objection  that  the  trustees  did 
not  execute  the  deed.  It  is  besides  the  present  question ;  but 
the  petitioning  creditor  having  assented  to  that  deed  as  far  as  it 
went,  cannot  now  object  to  such  deed  as  fraudulent. 

Plaintiffs  nonsuited. 


Reporter's  Note. — Such  estoppel,  it  seems,  applies  only  to  the 
petitioning  creditor.  Therefore,  if  a  commission  be  sued  out 
upon  such  a  deed,  upon  the  petition  of  a  creditor  who  has  not 
concurred  in  it,  and  who,  together  with  others  who  had  concurred 
in  it,  was  chosen  assignee,  it  is  no  objection  to  an  action  brought 
by  them,  as  assignees,  that  some  of  them  had  concurred  in  such 
deed.  Tappenden  v.  Burgess,  4  East,  280.  An  assignment  by 
partners,  by  deed,  of  all  their  property,  in  trust  for  their 
creditors,  with  a  proviso  to  be  void,  if  all  their  creditors  for 
above  201.  should  not  execute,  or  a  commission  of  bankrupt 
should  issue  within  a  certain  time,  is  an  act  of  bankruptcy. 
Dutton  V.  Morrison,  11  E.  R.  66  (17  Ves.  193,  1  Rose,  213). 
And  such  a  deed  is  operative,  though  it  contained  a  proviso  to 
be  void  if  the  trustees  think  fit.    4  East,  230. 


B.B. — ^voL.  xvn.  Q  Q 
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1815.  HUCKS  AND  Others  r.   THORKTOX. 

*^*!!l!^'  (Holt.  N.  p.  30-34.) 

[  30  ]  A  yessel  with  liberty  to  chase  and  capture  prizes,  has  some  Spanish 

prisoners  on  board.  £7  means,  which  did  not  appear,  they  break  loose, 
rise  upon,  and  imprison  the  crew,  with  the  exception  of  one  sailor,  ^ho 
is  heard  upon  the  deck  in  conversation  with  them.  The  captain  and 
crew,  with  the  exception  of  this  sailor,  are  put  on  shore,  and  the 
Spaniards  run  away  with  the  ship.  Upon  a  loss  alleged  to  be  by 
barratry  of  the  mariners,  this  is  evidence  to  be  left  to  the  jury  that  fiuck 
barratry  was  committed. 

Where  a  vessel,  engaged  in  the  Southern  whale  and  seal  fishery,  and 
with  libeity  to  chase  and  capture  pi-izes,  is  insured  in  August,  ISOT, 
with  a  retrospect  to  the  1st  of  August,  1806,  although  at  the  time  of  bor 
insurance  she  was  not  competent  to  pursue  all  the  purposes  of  her 
voyage,  her  crew  being  reduced  by  death  and  casualties;  if  she  had  a 
competent  force  to  pursue  any  part  of  her  adventure,  and  could  be 
safely  navigated  home,  she  is  to  be  deemed  seaworthy. 

Action  on  a  policy  of  insurance  on  the  ship  Vigilant^  dated 
August  19th,  1807 ;  to  commence  on  the  Ist  of  August,  1806 ; 
lost  or  not  lost ;  with  or  without  letters  of  marque  ;  with  liberty 
to  chase,  capture,  and  man  prizes ;  and  to  see  and  take  them 
into  port,  &c.  The  loss  was  alleged  to  be  by  the  barratry  of  the 
mariners,  &c.  The  ship  left  England  in  1805 ;  she  was  licensed 
to  sail  without  convoy ;  her  burthen  was  199  tons,  with  10  guns 
and  24  men.  In  July,  1806,  she  had  been  reported  safe.  During 
her  voyage  she  had  made  several  prizes,  and  a  short  time  before 
the  loss,  which  was  the  subject  of  the  present  action,  she  had 
taken  a  Spanish  vessel.  Her  original  adventure  was  the  whale 
fishery,  and  she  had  taken  one  whale  of  86  gallons ;  but  she 
had  latterly  desisted  from  this  part  of  her  adventure,  and  was 
principally  employed  in  the  seal  fishery-.  In  the  autumn  of  1806, 
she  had  on  board  some  Spanish  prisoners.  By  some  means 
which  did  not  appear  in  evidence,  they  were  let  loose  ;  they  rose 
upon  the  crew,  murdered  the  mate,  and  confined  the  captain  and 
sailors,  with  the  exception  of  one  man,  whose  name  was  Brookson, 
in  the  steerage.  The  sailor,  who  was  left  at  liberty,  appeared  to 
[  31  ]  be  acting  in  confederacy  with  the  mutineers.  The  captain  and 
crew,  with  the  exception  of  this  man,  were  put  on  shore  on  the 
Spanish  main,  and  marched  up  to  Quito ;  and  the  mutineers  ran 
away  with  the  ship.    At  the  time  of  the  capture,  the  crew  was 
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reduced  to  nine  men  and  a  boy.  It  was  in  eviden3e  that  the  Hucks 
crew  had  suflfered  by  death  and  desertion  since  leaving  England,  thorxton. 
and  that  at  the  time  to  which  the  insurance  referred,  they  did  not 
exceed  nine  men  and  a  boy,  though  five  prisoners  were  on  board. 
It  appeared  that  the  prisoners  had  been  properly  confined,  though 
occasionally  suflfered  to  come  out  for  air  and  exercise.  It  was  in 
e\idence  that,  with  a  crew  so  reduced,  it  was  impossible  to  pursue 
the  whale  fishery,  and  keep  a  proper  guard  over  the  prisoners;  but 
that  the  crew  was  sufl&cient  for  the  seal  fishery  and  other  purposes 
of  the  voyage,  and  likewise  to  navigate  the  vessel  to  England. 

The  Solicitor-General,  Best,  Serjt.  and  Spankie,  for  the  de- 
fendant, made  two  objections: 

1.  No  barratry.  The  Spanish  prisoners  rose  upon  the  crew 
and  ran  away  with  the  ship.  The  plaintiffs  may  allege  any 
species  of  loss ;  they  might  have  alleged  simply  that  she  was 
taken  by  the  Spanish  prisoners.  They  have  chosen  to  ascribe 
the  loss  to  barratry.  If  the  crew  assisted  the  prisoners  in  seizing 
the  ship,  or  were  passive  and  permitted  them  to  take  her,  that 
would  be  barratry :  but  the  present  case  aflforded  no  evidence  of 

that  sort.  Did  it  follow  that  Brookson  was  a  mutineer,  because  [  32  ] 
not  made  a  prisoner  with  the  rest  of  the  crew.  The  insurgents 
might  want  an  English  sailor  to  navigate  the  vessel.  Nothing 
is  more  common  than  for  prisoners  or  mutineers,  who  rise  upon 
a  crew,  to  spare  the  captain  or  some  skilful  sailor  to  navigate 
the  ship.  He  might  be  obliged  to  submit  to  a  compulsive 
force;  all  the  evidence  of  barratry  against  him  was,  that  he 
was  heard  upon  deck  talking  to  the  Spanish  prisoners,  and 
that  he  was  not  confined  with  the  rest  of  the  crew.  Supposing 
Brookson  on  his  trial,  is  this  evidence  to  convict  him  ? 

2.  The  plaintiflfs  are  bound  to  shew  that  the  Vigilant  was 
seaworthy  on  the  1st  of  August,  1806.  This  was  not  an  in- 
surance from  place,  but  the  plaintiflfs  undertake  that,  upon  the 
1st  of  August,  1806,  she  had  a  proper  and  suflBcient  crew  on 
board.  No  matter  what  her  force  was  when  she  sailed  from 
England ;  she  still  continued  to  claim  the  same  privileges,  to 
chase,  capture,  and  man  prizes,  and  to  pursue  the  whale  and  seal 
fishery.     She  was  taken,  moreover,  upon  whaling  ground.    Aa 

Q  Q  2 
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Bucks       respects  the  insurers,  the  1st  of  August  was  the  inception  of  her 
Thornton,    voyage.     For  a  ship  of  this  burthen,  of  ten  guns,  so  employed, 
with  prisoners  on  board,  could  nine  men  and  one  boy  be  a 
suflScient  crew  ? 

Lens,  Serjt.  for  the  plaintiffs,  admitted  that  she  must  be 
seaworthy  on  the  1st  of  August,  1806 ;  but  allowing  that,  for 
the  beneficial  purposes  of  her  voyage,  the  whale  fishery,  she  had 
not  a  sufficient  crew ;  nevertheless,  if  the  crew  were  sufficient 
[  83  ]  for  the  other  purposes,  if  she  could  safely  be  navigated,  and  such 
prisoners  as  she  had  on  board  properly  guarded,  she  might  be 
pronounced  seaworthy.  The  underwriters  have  all  they  want, 
the  fair  security  of  the  ship.  She  went  out  at  first  manned  for 
both  purposes ;  she  might  abandon  that  part  of  her  adventure 
which  required  greater  force  than  she  possessed,  and  puruse  that 
branch  only  for  which  she  was  competent. 

GiBBs,  Ch.  J. : 

Undoubtedly  this  policy  had  a  retrospect  to  the  first  of  August, 
1806.    Whether  there  be  barratry  or  not  proved  is  a  question 
for  the  jury.    There  is  pregnant  evidence  that  Brookson  was 
concerned  with  the  prisoners ;  but  the  most  important  question 
is,  was  this  vessel  seaworthy  in  August,  1806?    The  state  of 
things  when  this  insurance  was  effected  must  have  been  known 
to  the  underwriters;  they  knew  that  it  was  an  adventure,  the 
circumstances  of  which  must  fluctuate  from  time  to  time,  and 
that  the  duty  of  the  plaintiffs  would  necessarily  change  with 
them.    When  they  commenced  the  adventure  the  vessel  might 
chase,  capture,  and  man  prizes;  she  might  at  that  time  pro- 
secute all  or  any  part  of  her  adventure;  she  had  then  a  sufficient 
and  disposable  force  for  every  purpose :  but  when  by  casualties 
or  other  circumstances,  the  crew  was  reduced,  it  would  have 
been  a  breach  of  duty  in  the  captain  to  have  prosecuted  that 
part  of  her  adventure  which  required  greater  force  than  the 
vessel  possessed :   but  other  objects  might  still  be  within  her 
[  34  ]       compass.    If  she  had  a  competent  crew  to  pursue  any  part  of  her 
adventure,  it  being  at  her  election  to  pursue  what  part  she  chose, 
she  might  be  deemed  seaworthy  within  this  policy.     The  force. 
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in  the  contemplation  of  all  parties,  must  fluctuate  from  time  to      IIdcks 
time.    If  the  crew  could  perform  some  of  the  objects  of  their    thobkton. 
adventure  with  safety,  and  navigate  the  vessel  home,  she  cannot 
he  called  unsea worthy.    It  does  not  appear  that  she  was  engaged 
in  any  adventure  for  which  her  force  was  unequal ;  or  that  at 
the  time  of  her  capture  she  was  employed  in  the  whale  fishery. 

His  Lordship  left  two  questions  to  the  jury. — 1.  Barratry  or 
not,  according  to  the  evidence  ;  2.  Seaworthiness. 

The  jury  foand  for  the  plaintiffs  on  both  points. 


Reporters  Not^ — The  foreign  writers  on  insurance  hold  that 
barratry  comprehends  every  fault,  either  of  the  master  and 
mariners,  by  which  a  loss  is  occasioned.  They  make  no  dis- 
tinction between  fraud  and  negligence,  but  refer  to  barratry 
any  loss  arising  from  the  unskifulness  or  mere  imprudence  of 
those  who  have  the  charge  of  the  vessel.  Pothier,  h.  t.  n.  65. 
"With  us,  no  act  is  deemed  barratry,  merely  because  it  is  against 
the  interest  of  the  owners ;  it  must  be  done  with  a  criminal 
intent.  Phyn  v.  Royal  Exchange  Assurance  Co,  (4  B.  B.  508), 
7  T.  E.  505.  Earle  v.  Rowcroft  (9  B.  B.  385),  8  East,  126. 
A  loss  by  barratry  is  well  alleged,  though  the  proof  is,  that  it 
happened  by  the  act  of  the  enemy  and  barratry  jointly.  Toulmin  [  35  ] 
V.  Anderson,  1  Taunt,  227.  In  this  case  the  loss  was  occasioned 
by  some  of  the  mariners  confederating  with  the  Spanish  prisoners 
on  board  the  vessel,  and  running  her  on  shore.  The  declaration 
alleged,  that  certain  of  the  mariners  barratrously  took  the  ship 
from  the  master  and  run  her  aground,  &c. 

It  was  once  doubtful  whether  barratry  could  be  committed  by 
the  seamen,  without  the  participation,  and  against  the  will  of 
the  captain.  2  Str.  1264.  But  it  is  now  the  practice  in  all 
policies  of  insurance,  to  include  the  barratry  of  the  mariners  as 
well  as  that  of  the  captain ;  and  the  underwriters  are  responsible 
in  either  case. 

A  capture  made  by  collusion  with  the  captain  may  be  described 
as  a  loss  by  barratry,  or  by  capture.  Archangelo  v.  Thompson^ 
2  Camp.  620  (12  B.  B.  758,  and  see  note  there). 
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1SI5.  HAEMAN  V.  GANDOLPH  and   Others,! 

•^"^^^  (Holt,  N.  P.  35-42.) 

[  H5  ]  A  geueral  ship  took  some  silk  on  boai'd  to  carry  from  Botterdam  to 

London  on  defendant's  account.  On  the  margin  of  the  bill  of  lading 
was  written:  "The  consignee  to  clear  the  goods  in  fourteen  running 
days,  after  her  arrival  in  port,  or  to  pay  4/.  per  diem  for  demurrage."  The 
vessel  was  ready  to  deliver  on  the  3rd  of  October.  Defendant  applied 
for,  and^  was  ready  to  receive  his  goods  within  the  running  days ;  but 
being  undermost  in  the  vessel,  delivery  could  not  be  made  till  the  22nd. 
Held,  that  the  plaintiff  was  entitled  to  recover  demurrage,  though  he 
did  not  deliver  the  goods  within  the  time  allowed,  being  prevented  by 
other  goods,  belonging  to  other  consignees,  which  overlaid  them. 

Assumpsit  for  demurrage  and  freight;  some  of  the  comits 
>Yere  special,  in  which  the  plaintiflf  averred  that  he  was  ready 
and  willing,  on  a  certain  day  stated  in  the  declaration,  to  deliver 
the  goods  in  question.  There  were  likewise  common  counts  for 
freight  and  demurrage.  The  defendants  had  pleaded  the  general 
issue,  and  a  tender  of  IZ.  4^;.  8e2.  which  was  the  amount  of  freight 
and  primage. 
[  3r.  ]  The  defendants  were  the  consignees  of  two  bales  of  silk  which 

had  been  put  on  board  the  plaintiffs  vessel  to  be  conveyed  from 
Rotterdam  to  London.  The  bill  of  lading  was  in  the  usual 
terms ;  but  a  memorandum  was  written  in  the  margin,  "  that 
the  consignee  was  to  clear  the  goods  out  of  the  vessel  in  fourteen 
running  days  after  her  arrival  in  port,  or  to  pay  four  pounds  per 
diem  for  demurrage."  The  vessel  arrived  in  the  port  of  London, 
on  the  1st  of  October,  1814,  and  was  reported  at  the  custom- 
house on  the  3rd.  The  defendants'  broker  applied  for  the  goods 
successively  on  the  8th,  19th,  and  22nd.  The  ship  began  discharg- 
ing immediately  upon  her  arrival.  On  the  14th,  five  bales  of 
silk  were  ready  to  deliver ;  and  two  more,  the  only  remaining  bales 
on  board,  were  ready  to  deliver  on  the  22nd.  The  running  days 
expired  on  the  17th.  The  defendants'  goods  had  been  regularly 
entered  at  the  custom-house,  and  the  warrant  for  delivery  sent 
down  on  the  11th  of  October  ;  but  the  order  for  delivery  was  not 
brought  till  the  22nd,  between  three  and  four  o'clock,  when  the 

t  Cited  in  judgment  in  GulliscJien  Q.  B.    173,  60  L.  T.  47.     And  see 

V.  Sietvart  (1883)    11  Q.  B.  D.  188,  note  to  Leer  v.  Yates,  12  E.  R.  671. 

189, 32  L.  J.  Q.  B.  648,  49  L.  T.  198 ;  — R.  C. 
affirmed  13  a  B.  Div.  317 ;   53  L.  J. 
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mate  was  on  shore,  the  ship  having  finished  working  for  that      Harman 
day.     The  23rd  of  October  was  Sunday,  and  on  the  24th  the    gandolph. 
silks  were  finally  delivered  to  the  defendants. 

It  was  in  evidence,  that  if  all  the  consignees  had  been  ready  to 
receive  their  goods  they  might  have  been  delivered  within  seven 
days  from  the  arrival  of  the  vessel.  The  present  action  was 
brought  to  recover  28Z.  being  the  amount  of  seven  days'  demurrage, 
from  the  17th  to  the  24th  of  October. 

Best,  Serjt.  and  Campbell,  for  the  plaintiff,  relied  upon  Leer  [  3^  ] 
V.  Yates f  3  Taunt.  387.  t  They  said  this  point  had  already  been 
decided.  It  was  too  much  the  practice  for  the  consignees  of 
goods  to  convert  these  general  ships  into  warehouses.  To  pre- 
vent this  injury  they  guard  themselves  by  a  penalty.  They  hold 
the  same  language  to  all  the  consignees.  You  must  clear  the 
vessel  within  fourteen  running  days  or  pay  a  certain  sum  for 
demurrage :  though  the  silks  are  at  the  bottom  of  the  vessel,  you 
must,  notwithstanding,  clear  them  out ;  some  goods  must  neces- 
sarily be  at  the  bottom,  and  if  one  consignee  be  delayed  by  the 
negligence  of  another,  and  thereby  prevented  from  getting  his 
goods,  and  obliged,  on  account  of  such  delay,  to  pay  demurrage 
to  the  owners  of  the  vessel,  he  must  seek  his  remedy  against  the 
person  by  whose  default  he  has  been  impeded.  In  the  present 
case,  the  order  to  deliver  was  not  given  till  the  22nd. 

The    Solicitor  -  General    and    Bosanquet,    Serjt.    for    the 
defendants : 

The  order  for  delivery  is  never  sent  till  the  goods  are  ready  to  . 
deliver.  The  consignees  have  done  every  thing  in  their  power  ; 
they  demanded  the  goods  on  the  8th,  again  on  the  19th,  and  it 
did  not  appear  that  the  plaintiff  was  ready  to  deliver  till  the  22nd. 
The  case  of  Leer  v.  Yates  might  be  rightly  decided ;  but  there 
was  a  strong  feeling  against  it  in  the  mercantile  world.  It  is 
true,  if  a  merchant  covenant  to  freight  a  whole  ship,  and  unload 
her  in  a  certain  time,  he  covenants  against  all  accidents ;  and 
whether  the  ship  be  delayed  by  his  own  default,  or  by  circum- 
stances which  he  cannot  control,  he  is  responsible  for  his  breach        [  38] 

t  12  R.  R.  671. 
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Habmax  of  covenant.  But  it  is  otherwise  with  a  general  ship,  where  he 
Gakdolph.  ^  ^^^  0^  many  consignees ;  and  the  hardship  is  extreme  in  the 
present  case,  where  the  defendants  are  owners  of  two  bales  of 
silk,  the  whole  freight  of  which  amounts  to  IZ.  4$.  M.,  and  the 
demurrage  claimed  is  281.  In  the  declaration,  moreover,  it  is 
averred  that  the  plaintiff  was  ready  to  deliver,  &c.  The  evidence 
is  against  this  allegation. 

GiBBS,  Ch.  J. : 

The  consignee,  by  taking  to  the  goods,  contracts  with  the 
owners  of  the  vessel  to  perform  the  terms  upon  which  they  have 
undertaken  to  convey  and  deliver  them.  Those  terms  are 
expressed  in  the  bill  of  lading ;  and  the  defendants,  by  claiming 
and  receiving  the  silks,  have  acceded  to  them.  The  captain  was 
ready  to  deliver  his  cargo  on  the  3rd  of  October.  If  all  the 
consignees  had  been  ready,  he  might  have  cleared  the  vessel 
within  seven  days.  It  appears,  however,  that  she  was  not 
cleared  till  the  24th.  The  consignees  of  such  goods  which  are  at 
the  bottom  of  the  vessel  cannot  receive  them  till  the  latter  period 
of  delivery.  Each  consignee  undertakes  to  clear  away  his  goods 
within  a  certain  time ;  and  although  by  the  default  of  others  he 
is  prevented  from  so  doing,  he  is  liable  notwithstanding  to 
demurrage  by  the  terms  of  the  contract,  unless  the  delay  be 
occasioned  by  the  default  of  the  captain  or  his  crew.  Though 
the  defendants  were  ready  to  receive  the  silk  sooner,  it  could  not 
be  delivered  sooner,  because  other  consignees  had  neglected  to 
take  away  their  part  of  the  cargo.  The  plaintiff  must  proceed 
[  3i)  ]  regularly  ;  he  cannot  consult  the  convenience  of  one  consignee  in 
preference  of  another.  The  principle  of  this  case  is  already 
decided  in  Leer  v.  Yates ;  but  it  will  be  for  the  jury  to  say, 
whether  or  not  the  plaintiff  be  entitled  to  recover  for  the  two 
days,  from  the  22nd  to  the  24th,  independent  of  any  question  of 
law ;  for  it  appears  that,  upon  the  forenoon  of  that  day,  the 
silks  were  ready  to  be  delivered,  and  it  was  the  fault  of  the 
defendants  that  they  were  not  delivered  on  the  22nd.  But,  in 
point  of  law,  I  think  the  plaintiff  is  entitled  to  recover  though  he 
did  not  deliver  the  goods,  being  prevented  by  other  goods,  belong- 
ing to  other  consignees,  which  overlaid  them.    With  respect  to 
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the  objection  to  the  declaration,  the  plaintiflF  may  recover  upon      habman 
the  common  counts  for  demurrage.  Gandolph. 

The  counsel  for  the  defendants  pressed  his  Lordship  to  direct 
the  jury  to  find  a  special  verdict ;  and  he  declined  so  doing,  and 
recommended  a  bill  of  exceptions,  if  they  were  desirous  to  have 
the  point  upon  the  record,  which  was  accordingly  tendered. 

The  jury  found  for  the  plaintiff  demurrage  for  the 
whole  seven  days.  Verdict  for  defendants  on 
the  tender. 


BARTON   r.   GLOVERf  i8i5. 

June  28. 
(Holt,  N.  P.  43—47.)  

Where  a  perflon  has  bound  himself  by  an  agreement  to  withdraw  his  [  ^^  ] 
stage  coach  from  the  road,  and  in  case  of  breach  to  pay  a  certain  sum  of 
money  **  to  be  considered  as  liquidated  damages/*  aemhle^  that  in  an 
action  upon  the  agreement,  the  jury  are  bound  to  give  the  plaintiff  the 
whole  money ;  and  that  such  sum  is  not  to  be  considered  as  a  penalty, 
but  as  damages  ascertained  between  the  parties. 

Assumpsit.  Plaintiff  and  defendant  were  coach  proprietors  at 
Croydon.  On  the  2nd  of  April,  1815,  they  entered  into  an  agree- 
ment, the  substance  of  which  was,  that  in  consideration  that 
Barton  woald  pay  to  the  defendant  the  sam  of  175Z. ;  50Z.  to  be 
paid  in  money,  and  the  residue  in  bills  of  a  month  from  the  date 
of  the  agreement,  the  defendant  would  withdraw  his  stage  coach 
from  the  road,  and  not  engage  or  concern  himself  in  driving  any 
other  stage  coach,  on  the  road  from  Croydon  to  London.  The 
following  was  the  clause  in  the  agreement  on  which  the  question 
arose : — 

*^  And  for  the  due  and  punctual  performance  of  this  agreement, 
each  of  the  said  parties  to  these  presents  does  hereby  agree  to 
bind  himself  to  the  other  of  them  in  the  sum  of  600Z.  to  be  con- 
sidered and  taken  as  liquidated  damages,  or  sum  of  money  for- 

t  This  case,  although  not  a  final      summary  of  the  earlier  authorities 
decision,  has  been  retained  with  the     on  a  much  debated  question.— B.  C. 
reporter's  note  as  giving  a  useful 
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BAttTOK      feited  or  due  from  the  one  party  to  the  other,  who  shall  neglect 

Glover,      or  refuse  to  perform  his  part  of  the  agreement. 

"John  Glovbb. 

"Richard  Bartok. 
''April  2,  1815." 

Best,  Serjt.  in  addressing  the  jury  for  the  plaintiff,  insisted 
that  he  had  a  right  to  a  verdict  for  the  whole  penalty,  in  case  be 
should  shew  a  breach  of  the  agreement.  Fletcher  v.  Dyche, 
2T.  R.  82;  1  R.  R.  414. 

[  ^*  ]  The  Solicitor-General,  contra  : 

The  500Z.  is  merely  intended  as  a  penalty.  It  is  not  because 
the  parties  use  the  term  liquidated  damages  that,  for  every  breach 
of  the  agreement  however  slight,  the  whole  penalty  can  be  ex- 
acted. Penalties  can  seldom  be  enforced  conscientiously ;  courts 
of  law  lean  against  them,  and  courts  of  equity  relieve  against 
them.     He  cited  Astley  v.  Weldofi,  2  Bos.  &  P.  846. t 

GiBBs,  Ch.  J. : 

There  are  a  great  many  cases  in  which  stipulated  damages  are 
contracted  for,  but  in  which  neither  courts  of  law  nor  equity  will 
permit  the  parties  to  recover  them.  Neither  of  the  cases  cited 
comes  up  to  the  present.  In  Astley  v.  Weldon,  there  was  no 
stipulation  that  the  damages  should  be  liquidated  ;  and  in  that 
case  there  were  several  minor  fines,  which  repudiated  the  idea 
that  the  whole  penalty  shall  be  due  for  every  breach.  But  in  the 
•  present  case,  unless  the  damages  are  to  be  considered  as  liqui- 

dated, and  definitely  ascertained  by  the  parties  themselves,  the 
clause  in  the  agreement  means  nothing. 

His  Lordship  said  he  would  reserve  the  point ;  but  the  case 
was  afterwards  referred. 


[  45  J  Iteporter's  Note.— In  Smith  v.  Dickenson,  8  Bos.  &  P.  630,  the 

Court  of  Common  Pleas  expressed  themselves  clearly  of  opinion, 
that  the  word  "penalty,"  used  in  the  agreement,  effectually  pre- 

t  6  E.  R.  618. 
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vented  them  from  considering  the  sum  mentioned  as  liquidated      Barton 
damages.  Glover. 

In  actions  brought  for  the  breach  of  covenants  and  agreements, 
there  has  sometimes  been  a  difficulty  in  distinguishing  between 
penalties  and  liquidated  damages.  The  fair  result  of  the  cases 
seems  to  be  this — 

1.  Where  a  sum  of  money,  whether  in  the  name  of  a  penalty 
or  otherwise,  is  introduced  in  a  covenant  or  agreement,  merely 
to  secure  the  enjoyment  of  a  collateral  object,  the  enjoyment  of 
the  object  is  considered  as  the  principal  intent  of  the  deed  or 
contract,  and  the  penalty  only  as  accessory,  and  therefore  only  to 
secure  the  damage  really  incurred.  This  rule  has  long  been 
established  in  courts  of  equity,  and  the  statute  8  &  9  Wm.  III. 
has  introduced  this  practice,  and  affords  the  same  benefits  to 
defendants  at  common  law ;  for  it  is  no  longer  now  matter  of 
election  in  the  plaintiff  to  proceed  under  this  statute  :  the  provi- 
sions  are  compulsory,  and  must  be  pursued. 

2.  Where  a  deed  contains  covenants,  or  an  agreement  contains 
provisions,  for  the  performance  of  several  things,  and  then  a  large 
sum  is  stated  at  the  end,  to  be  paid  upon  the  breach  of  perform- 
ance, that  must  be  considered  as  a  penalty. 

8.  Where  the  payment  of  a  smaller  sum  is  secured  by  a 
larger. 

4.  Where  the  word  penalty  is  specifically  used  it  is  merely  as 
a  security. 

6.  A  court  of  equity  will  relieve  against  a  penalty,  upon  a  com- 
pensation ;  and  a  court  of  law  will  not  enforce  it  beyond  the 
actual  damage  sustained ;  but  where  there  is  a  covenant  in  a 
deed  to  pay  a  particular  liquidated  sum,  neither  a  court  of  equity 
nor  a  court  of  law  can  make  a  new  covenant  for  a  man ;  nor  is 
there  any  room  for  compensation  or  relief  ;  as  in  leases,  contain- 
ing covenants  for  ploughing  up  a  meadow.  If  the  covenant 
be  "not  to  plough,"  and  there  be  a  penalty,  a  court  of  equity 
will  relieve  against  the  penalty,  and  direct  an  issue  of  quantum 
damnificaUis.  And  in  an  action  of  covenant  at  common  law,  [  46  ] 
a  breach  must  be  assigned,  and  the  extent  of  the  injury  will  be 
the  measure  of  damages  which  the  plaintiff  will  recover.  But  if 
it  be  worded  to  pay  52.  an  acre  for  every  acre  ploughed  up ;  there 
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Babtox      is  no  alternative ;  no  room  for  any  relief  against  it ;   no  compen- 
Oloveb.      sation ;  it  is  the  substance  of  the  agreement. 

6.  Where  the  precise  sum,  therefore,  is  not  of  the  essence  of 
the  agreement,  the  quantum  of  damages  may  be  assessed  by  a 
jury  ;  but  where  the  precise  sum  has  been  fixed  and  agreed  upon 
by  the  parties,  that  very  sum  is  the  ascertained  and  liquidated 
damage ;  the  jury  are  confined  to  it,  and  the  plaintiff  cannot  re- 
cover beyond  it.  For  example,  where  a  stipulated  sum  has  been 
claimed  for  breach  of  a  marriage  contract ;  in  which  case  it  might 
not  be  possible  to  ascertain  precisely  what  damages  the  person, 
in  respect  to  whom  the  contract  is  broken,  has  sustained ;  and 
therefore  the  contracting  parties  agree  to  pay  a  stipulated  sum : 
in  such  case,  the  sum  stipulated  is  by  the  convention  of  the 
parties,  the  real  debt,  and  becomes  due,  in  integro,  on  a  breach 
of  the  contract. 

7.  But  in  all  articles  guarded  by  penalties,  there  are  two 
remedies  to  be  pursued  at  the  option  of  the  party  injured :  he 
may,  as  often  as  the  articles  are  broken,  have,  totiea,  quoties,  an 
equitable  relief,  upon  the  footing  of  the  articles  themselves,  for 
a  partial  breach  of  contract,  or  he  may  take  the  penalty.  That 
is  to  siy,  where  there  is  a  penalty  and  covenant  in  the  same 
deed,  the  party  has  his  election  either  to  bring  debt  for  the 
penalty,  or  an  action  on  the  covenant  for  damages.  In  the 
former  case,  the  contract  is  rescinded,  and  the  penalty  becomes 
the  debt  in  law ;  subject  of  course  to  relief  in  equity,  and  to  the 
restrictions  by  the  mode  of  proceeding  under  the  8  &  9  Wm.  III., 
in  a  court  of  law ;  and  if  the  penalty  be  paid  according  to  the 
stipulation  of  the  articles,  or  be  recovered  as  the  debt  in  law, 
the  party  cannot  resort  back  to  his  covenant  or  action  for  the 
breach  of  the  contract.  But  he  may  elect  to  bring  his  action  on 
the  contract,  and  according  to  the  nature  of  the  ease,  may 
recover  even  beyond  the  amount  of  the  penalty  in  damages. 

Ponsonby  v.  Adarn^  6  Br.  P.  C.  418 ;  Harrison  v.  Wright, 
12  R.  R.  369  (13  East,  843) ;  Rolfe  v.  Peterson,  6  Br.  P.  C. 
470 ;  Sloman  v.  Walter,  1  Br.  C.  C.  418 ;  Hardy  v.  Martin,  ibid. 
[  47  ]  419 ;  Low  V.  Peers,  4  Burr.  2229  ;  Cotterel  v.  Hook,  Doug.  101 ; 
Bird  V.  Randall,  1  Black.  873  and  387 ;  Winter  v.  Trimmer, 
ibid.  395 ;  Fletcher  v.  Dyche,  1  R.  R.  414  (2  T.  R.  32) ;  Astley 
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V.  Weldon,  5  E.  B.  618  (2  Bos.  &  P.  846) ;  Smith  v.  DicLnson,      Babton 
8  Bos.  &  P.  680  ;  Wilbeam  v.  Ashton,  1  Camp.  78.  Glovbb. 


To  the  summary  of  authorities,  contained  in  the  reporter's 
note,  may  be  added  the  more  recent  ones  of  Kemble  v.  Farren, 
(1829)  6  Bing.  141 ;  Reynolds  v.  Bridge  (1856)  6  E.  &  B.  528, 
26  L.  J.  Q.  B.  12 ;  Magee  v.  LaveU  (1874)  L.  R.  9  C.  P.  107, 
43  L.  J.  C.  P.  131,  80  L.  T.  169 ;  Wallis  v.  Smith  (1879) 
21  Ch.  Div.  243,  52  L.  J.  Ch.  145,  47  L.  T.  389 ;  Thompsm  v. 
Hudson  (1869)  L.  R.  4  H.  L.  1,  38  L.  J.  Ch.  431;  Lord 
Elphinstone  v.  Monkland  Iron,  dtc,  Co.  (1886)  11  App.  Cas.  332. 
— R.  C. 


WOOD  AND   Others  v.   ZIMMER  and  Others.  i815. 

(Holt,  N.  P.  58—66.)  "^^y^' 

A  patent  is  void ;  1st,  If  the  specification  omit  any  ingredient,  which,  [  58  1 
though  not  necessary  to  the  composition  of  the  thing  for  which  the 
patent  is  claimed  is  a  more  expeditious  and  beneficial  mode  of  producing 
the  manufacture;  and  2nd,  If  preyious  to  the  patent  being  granted, 
the  article  has  been  publicly  vended  (though  only  four  months),  by  the 
patentee  himself. 

This  was  an  issue  out  of  Chancery  directed  to  try  whether  a 
patent,  bearing  date  20th  of  January,  1812,  was  or  was  not  a 
valid  patent  on  the  5th  of  February,  1813.  The  plaintiffs  were 
assignees  of  Yanuriel,  Zinck  &  Co.,  and  the  patent  in  question 
had  been  sold  by  the  bankrupts,  before  their  bankruptcy,  to  the 
defendants. 

The  patent  had  been  granted  for  a  new  mode  of  making 
verdigrease,  to  be  called  British  Imperial  Verdigrease.  The 
specification  stated  it  to  be  produced  from  certain  proportions 
of  granulated  copper  and  oil  of  vitriol  boiled  a  certain  time  in 
a  copper  of  a  particular  construction  (which  was  described)  and 
afterwards  strained  off  and  mixed  with  a  solution  of  potash  or 
soda. 

The  verdigrease  so  produced  was  of  a  brighter  green,  and 
superior  to  the  French  verdigrease.  A  chemist  gave  evidence  to 
the  utility  and  novelty  of  the  invention ;  and  a  workman  em- 
ployed by  the  patentees  proved  that,  by  following  the  directions 
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Wood  in  the  spesification,  the  manufacture  might  be  produced  :  h  e 
ZiuHEiu  added,  that  he  had  manufactured  it  himself.  It  appeared,  how- 
ever, that  Zinck  was  accustomed  clandestinely,  and  unobserved 
by  his  workmen,  to  put  aqua  fortis  into  the  boiler,  by  means  of 
which  the  copper  was  dissolved  more  rapidly.     It  appeared  like- 

[  ^9  J  wise,  that  four  months  previous  to  the  patent,  the  bankrupts  had 
sold  an  article,  composed  precisely  in  the  same  manner  as  that 
for  which  the  patent  had  been  obtained,  under  the  name  of  Dutch 
Imperial  Green. 

The  Solicitor-General  and  Selwyn,  for  the  defendants,  made 
two  objections :  1.  The  specification  omits  the  aquafortis,  which 
was  a  material  ingredient,  and  always  employed  by  the  bank- 
rupts in  manufacturing  the  verdigrease.  2.  The  verdigrease, 
under  another  name,  had  been  publicly  vended  by  the  bankrupts 
l^revdous  to  their  obtaining  this  patent. 

Best,  Serjt.  for  the  plaintiffs  : 

1.  The  specification  is  sufficient  to  make  the  verdigrease:  the 
aqua  fortis  was  no  necessary  ingredient.  It  did  not  improve  the 
colour,  or  save  expense.  It  merely  produced  a  more  rapid  solu- 
tion of  the  copper.  2.  Though  Zinck  sold  the  article  before, 
that  is  to  say,  in  August,  1811,  and  the  patent  was  not  obtained 
till  January,  1812,  he  did  not  thereby  forfeit  his  privilege  in  the 
invention.  He  might  still  obtain  a  patent ;  the  discovery  is  still 
new  ;  the  invention  is  still  his ;  and  the  secret  locked  in  his  own 
breast.  Though  sold,  in  a  few  instances,  the  property  was  not 
rendered  common  whilst  he  kept  the  secret.  The  secret  was  not 
disclosed  till  the  patent  was  obtained. 

GiBB8,'Ch.  J. : 

The  objections  to  this  patent  are — First,  The  omission  of  aqua 
fortis  in  the  specification.  Secondly,  That  the  article  was  not  a 
\  *(>o  ]  *new  one  at  the  time  of  the  patent ;  inasmuch  as  the  bankrupts 
sold  it  previously.  They  gave  it  to  the  world  without  a  patent, 
and  they  cannot  afterwards  obtain  a  patent.  It  is  said  that  this 
patent  makes  verdigrease,  and  is  therefore  sufficient.  The  law 
is  not  so.    A  man  who  applies  for  a  patent,  and  possesses  a  mode 
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of  carrying  on  that  invention  in  the  most  beneficial  manner,  Wood 
mast  disclose  the  means  of  producing  it  in  equal  perfection,  and  zmunn. 
with  as  little  expense  and  labour  as  it  costs  the  inventor  himself. 
The  price  that  he  pays  for  his  patent  is,  that  he  will  enable  the 
pubhc,  at  the  expiration  of  his  privilege,  to  make  it  in  the  same 
way,  and  with  the  same  advantages.  If  anything  which  givrei 
an  advantageous  operation  to  the  thing  invented  be  concealed, 
the  specification  is  void.  Now,  though  the  specification  should 
enable  a  person  to  make  verdigrease  substantially  as  good  with- 
out aquafortis  as  with  it;  still,  inasmuch  as  it  would  be  made 
with  more  labour  by  the  omission  of  aquafortis,  it  is  a  prejudicial 
concealment,  and  a  breach  of  the  terms  which  the  patentee 
makes  with  the  public.  With  respect  to  the  second  objection, 
the  question  is  somewhat  new.  Some  things  are  obvious  as  soon 
as  they  are  made  public.  Of  others,  the  scientific  world  may 
possess  itself  by  analysis.  Some  inventions  almost  baffle  dis- 
covery. But  to  entitle  a  man  to  a  patent,  the  invention  must  be 
new  to  the  world.  The  public  sale  of  that,  which  is  afterwards 
made  the  subject  of  a  patent,  though  sold  by  the  inventor  only, 
makes  the  patent  void.  It  is  in  evidence  that  a  great  quantity 
was  sold  in  the  course  of  four  months  before  the  patent  was  ob-  [  gi  j 
tained  ;  and  that  the  bankrupts  were  in  the  habit  of  selling  this 
manufacture. 

His  Lordship  left  two  questions  to  the  jury : — 1.  Whether 
aqua  fortis  was  used  by  the  inventor  as  an  ingredient  in  the 
verdigrease.  2.  Whether  the  invention  was  in  public  sale 
before  the  patent.  In  either  case  his  Lordship  thought  the 
patent  void. 

The  Jury  found  both  questions  in  the  affirmative. 
Verdict  for  the  defendant. 
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i«i->.  MAY  AND  Othebs  v.  CHKISTIE. 

July  1. 
_L  (Holt,  N.  P.  67—69.) 

[  67  ]  Where  the  assured  claims  and  receives  a  return  premium  due  upon 

the  arrival  of  the  vessel,  and  the  policy  is  adjusted  upon  that  footings 
he  cannot,  without  an  express  stipulation,  resort  again  to  the  under- 
writer in  any  contingency  of  the  adventure. 

Action  upon  a  policy  of  insurance  on  goods  on  board  the 
Jonge  Anthony,  from  London  to  Amsterdam  or  Rotterdam  ;  the 
policy  was  effected  at  fifteen  guineas  per  cent.,  two  t  to  be  re- 
turned on  arrival.  The  vessel  had  been  seized  by  the  Dutch 
Government;  but  upon  the  plaintiff's  agent  entering  into  a 
bond  to  the  Attorney-General  of  the  Dutch  Government,  that 
in  case  the  goods  should  be  confiscated  the  bond  should  be  in 
force,  she  was  liberated.  In  July,  1810,  the  ship  and  cargo 
were  condemned ;  and  the  plaintiffs  were  called  upon  to  satisfy 
their  bond,  which  they  accordingly  did.  After  the  arrival  of 
the  vessel,  and  before  the  condemnation,  the  plaintiff's  broker 
applied  to  the  defendant  for  the  return  premium  of  five  guineas, 
which  he  immediately  paid ;  his  initials  were  put  to  the  policy 
in  the  usual  way,  to  signify  that  it  was  adjusted,  and  then 
struck  out.  The  bond  was  mentioned  to  him  before  ho 
settled;  he  said,  he  was  glad  that  the  vessel  had  arrived,  as 
he  heard  some  ships  had  been  seized.  The  cargo  sold  for  more 
than  its  estimated  value,  and  the  plaintiffs  claimed  an  average 
loss. 

Lens,  Serjt.  for  defendant : 

The  plaintiffs  have  claimed  and  received  a  return  of  premium 

with  a  knowledge  of  all  the  circumstances.     If  they  had  a  private 

reservation  or  contingent  right,  they  ought  to  have  communi- 

[  68  ]        cated  it.     But  claiming  upon  the  foundation  of  arrival,  without 

any  farther  explanation  to  the  defendant,  it  is  a  tacit  admission 

that  they  have  no  other  claim.  If  they  intended  to  claim  upon  the 

contingency  of  a  loss,  the  broker  should  have  taken  the  premium 

without  prejudice.    He  could  not  receive  the  premium  on  arrival, 

but  on  the  express  footing  of  arrival.    They  never  intimate  they 

t  Sic,  but  Jive  a  few  lines  below,  and  in  the  judgment. — T,  P. 
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have  any  other  demand.     It  is  therefore  a  determination  of  the         Mat 
adventure.  Chrirtib. 

The  Solicitor-General,  contra. 

GiBBS,  Ch.  J. : 

The  return  of  five  per  cent,  on  arrival  means,  that  if  the  adven- 
ture be  safely  terminated,  and  the  underwriter  free  from  all 
danger  of  loss,  and  discharged  from  all  other  claims,  he  will 
return  to  the  assured  a  portion  of  the  premium  which  he  has 
received.  The  plaintiffs  have  no  right  to  call  on  the  under- 
writers unless  the  risk  be  at  an  end ;  whilst  they  are  subject 
to  any  danger  they  cannot  be  called  upon  to  return  the 
premium.  The  return  premium  is  only  due  when  the  adventure 
is  wound  up.  If  any  thing  of  risk,  as  respected  that  bond, 
remained  outstanding,  it  should  have  been  communicated  to  the 
defendant  when  the  return  premium  was  claimed.  It  should 
then  have  been  demanded  as  matter  of  favour,  and  not  of  right ; 
because  it  is  not  due  of  right  until  the  risk  is  closed.  If  the 
plaintiffs  intended  to  reserve  a  contingent  claim  upon  the  under- 
writers after  they  received  the  return  of  premium,  they  should 
have  stipulated  for  it. 

His  Lordship  left  it  to  the  jury,  whether  the  whole  adventure        [  ^9  J 
was  to  be  considered  as  closed  by  the  acceptance  of  the  return  of 
premium,  or  whether  it  was  received  with  a  reservation  that  the 
underwriters  should   still  be  liable  if  the  bond  were  put  in 
force. 

The  jury  y  which  was  a  special  jury,  found  for  the 
defendant. 


B.R. — ^VOL.  XVII.  B  & 
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C.  p.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


1815.  BEROLLES  v.  EAMSAY.t 

^J^'  (Holt,  N.  P.  77.) 

At  Weit'  A  lieutenant  (not  in  commission)  in  the  Boyal  Nayy,  under  the  age 

mituter,  of  twenty-one,  is  not  answerable  for  the  price  of  a  chronometer,  in  an 

[  77  ]  action  to  which  he  has  pleaded  hia  infancy,  and  the  replication  is, 

necessaries. 

Assumpsit  for  the  price  of  a  chronometer.  Plea — Infancy, 
replication,  necessaries. 

The  plaintiff  was  a  watchmaker,  and  had  sold  to  the  defendant, 
who  was  a  lieutenant  in  the  Boyal  Navy,  and  at  the  time  when 
the  contract  was  made  under  the  age  of  twenty-one  years,  a 
chronometer,  for  which  he  charged  68^  The  plaintiff's  counsel 
insisted  that  a  chronometer  was  necessary  to  a  lieutenant  in  the 
navy. 

Lens,  Serjt.  for  the  defendant : 

It  might  be  necessary  to  a  lieutenant  in  commission ;  but 
the  defendant  being  out  of  commission  at  the  time,  it  was  not 
necessary. 

Gebbs,  Ch.  J. : 

Certain  things  may  be  necessary,  but  not  suitable  to  the  condi- 
tion of  the  parties.  A  jury  cannot  determine  a  chronometer 
necessary  to  this  defendant,  unless  it  be  necessary  for  every 
lieutenant  in  the  navy.  He  was  out  of  employment  at  the  time 
it  was  furnished ;  and  it  was  not  certain  that  he  would  be  sent 
where  a  chronometer  was  necessary.  It  would  be  most  detri- 
[  78  ]  mental  to  the  service,  if  it  were  laid  down  as  a  general  rule  that 
every  Ueutenant  of  the  navy  might  contract  for  the  purchase  of  a 
chronometer,  and,  though  under  age  at  the  time  of  the  contract, 
should  be  responsible  for  the  price.     I  think  it  not  a  necessary. 

Verdict  for  the  defendant. 
t  Of.  Maddox  y.  Miller,  14  B.  B.  565,  and  note  there.— B.  C. 
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OBME  V.  YOUNG.  isis. 

Dee.  7. 
(Holt,  N.  P.  83-87.)  

The  neglect  of  the  obligee  to  give  uotioe  to  the  surety,  that  the  [  83  ] 
principal  had  made  default,  does  not  discharge  such  surety ;  but  if  the 
obligee  (without  the  privity  of  the  surety)  enter  into  an  engagement 
with  the  obligor;  and  deprive  himself  of  the  power  of  suing  him, 
whereby  the  surety  is  prevented  from  coming  into  a  Court  of  equity  for 
relief,  he  is  then  discharged ;  but  not  otherwise. 

Debt  on  bond,  dated  25tli  November,  1807,  in  the  penal  sum 
of  44,000^.,  to  secure  the  payment  of  22,000Z.,  payable  by  instal- 
ments of  l,(XK)i,  half-yearly,  from  the  29th  of  September,  1807, 
to  the  29th  of  September,  1812,  when  the  residue  of  the  sum 
secured  was  to  be  payable. 

The  defendant  pleaded,  First,  Non  est  factum. 

2nd.  That  he  entered  into  the  bond  as  surety  for  one  William 
Orme,  and  that  the  plaintiff,  on  the  28th  of  September,  1812, 
without  the  privity  and  consent  of  the  defendant,  forebore  and 
gave  day  of  payment  of  the  sum  of  18,000{.  residue  of  the  prin- 
cipal money,  then  due,  to  William  Orme,  jun.  beyond  and  after 
the  29th  of  September,  1812,  when  the  same  became  payable. 

There  were  other  pleas  to  the  same  effect. 

The  case  was  this :  the  plaintiff  assigned  his  business  to  his  [  83  ] 
son  upon  his  giving  him  a  bond  executed  by  himself  and  ten 
sureties,  one  of  which  was  the  defendant,  to  secure  to  the  father 
the  value  of  the  stock  and  business.  The  bond  was  given  for 
22,000Z.,  payable  by  instalments  of  1,000Z.  half-yearly,  until 
9,000Z.  should  be  paid,  at  which  time,  the  29th  of  September, 
1812,  the  residue  was  to  be  paid.  The  son  paid  the  instalments 
regularly,  till  the  18,000{.  became  due,  at  which  time  he  made 
default  in  paying  the  principal  sum,  but  continued  to  pay  his 
father  sums  of  1,000{.  each,  at  different  periods,  and  in  five 
different  payments,  down  to  January,  1815 :  in  all  6,000Z.  In 
March,  1815,  William  Orme,  jun.  became  a  bankrupt.  No  notice 
had  been  given  to  the  sureties  of  the  default  of  William  Orme  in 
the  payment  of  18,000Z.,  and  it  did  not  appear  that  they  were 
privy  to  the  mode  in  which  the  payments  had  been  made.  The 
plaintiff  had  indorsed  receipts  for  them  upon  the  back  of  the 

B  B  2 


612  1815.    C.  P.    HOLT,  85—83.  [r.b. 


Ormk        bond,  giving  credit  for  them  as  half-yearly  receipts,  and   not 
Young.      making  any  distinction  between  the  payments  before  the  18,0(K)L 
became  due,  and  those  made  afterwards.     They  were  all  entered 
as  half-yearly  payments  by  the  son  to  the  father  ;  but  no  agree- 
ment of  forbearance  was  in  evidence. 

The  Solicitor-General  and  Len8,  Serjt.  for  the  defendant, 
contended,  when  the  13,0002.  became  due,  it  was  the  plaintiffs 
duty  to  have  called  on  William  Orme,  or  the  sureties.  If  he 
chose  to  give  time  to  his  son,  he  should  have  acquainted  the 
sureties  with  it.  No  communication  was  made  to  them.  The 
[  86  ]  first  time  they  hear  of  a  default  is  upon  the  bankruptcy  of  the 
son.  If  the  obligee  do  not  claim  his  debt  when  due,  but  agrees 
to  extend  the  time,  and  enter  into  arrangements  with  his  debtor, 
he  discharges  the  sureties.  What  was  done  between  the  father 
and  son  was  without  the  privity  of  the  defendant.  The  manner 
of  payment,  subsequent  to  the  18,000Z.  becoming  due,  is  evidence 
of  an  agreement  between  the  father  and  son  to  proceed  with  the 
same  mode  of  payment  as  was  stipulated  for  the  9,000/.  The 
sureties  ought  to  have  been  acquainted  with  this  arrangement. 
They  have  lost  the  opportunity  which  a  court  of  equity  would 
have  given  them,  of  calling  upon  their  principal,  when  solvent^ 
to  pay  the  obligee. 

Vavghau,  Serjt.  and  Comyn,  contra. 

GiBBs,  Ch.  J. : 

The  defence  upon  the  record  is,  that  the  plaintiff  before  the  29th 
September,  1812,  forebore  and  gave  day  of  payment  to  William 
Orme,  jun.,  in  other  words  that  the  obligee  has  extended 
the  terms  of  the  obligation  without  the  privity  of  the  sureties. 
This  defence  is  borrowed  from  a  court  of  equity :  there,  if  day 
of  payment  be  given  to  the  debtor,  the  sureties  are  discharged. 
It  is  the  equitable  right  of  sureties  to  come  into  a  court  of  equity 
and  demand  to  sue  in  the  name  of  the  creditor.  Now,  if  the 
creditor  have  given  time  to  his  debtor,  the  surety  cannot  sae 
him ;  but  the  fact  to  be  tried  is,  was  time  of  payment  given 
without  the  privity  of  the  sureties  ?  What  is  forbearance  and 
giving  time  ?    It  is  an  engagement  which  ties  the  hands  of  the 
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creditor.     It  is  not  negatively  refraining ;  not  exacting  the  money        Ormk 

at  the  time ;  but  it  is  the  act  of  the  creditor,  depriving  himself  of      younq. 

the  power  of  suing  by  something  obligatory,  which  prevents  the        [  87  ] 

burety  from  coming  into  a  court  of  equity  for  relief ;  because  the 

principal  having  tied  his  own  hands  the  surety  cannot  release 

them.     Here  there  is  no  contract  to  forbear ;  no  impediment  to 

the  suit.     A  neglect  to  give  notice  to  the  surety  that  the  debtor 

has  made  default  does  not  discharge  him.    But  the  present  issue 

is,  was  there  an  agreement  to  forbear  ?   I  am  of  opinion  there 

was  none. 

Verdict  for  plaintiff,  for  8,508/. 


[  12»  ] 


GREGG  AND  Another   v.   SCOTT.  i8i>. 

(Holt,  N.  P.  129—138 ;  S.  C.  4  Camp.  339.) 

A  lioence  granted  to  a  ship  to  sail  in  ballast  from  London  to  Holland 
(which  country  was  at  that  time  in  a  state  of  hostility)  notwithstanding 
anything  contained  in  his  Majesty's  Order  of  Council  of  April,  1809, 
held  not  to  protect  a  ship  which  was  the  property  of  an  alien  enemy. 
An  insurance,  therefore,  on  such  vessel  is  void. 

Action  on  a  policy  of  insurance  on  the  Joiige  Grief  at  and 
from  London  to  her  port  of  discharge  in  Holland,  or  the  Ems. 
Jn  the  first  comit  the  interest  was  averred  to  be  in  the  plaintiffs  ; 
and  there  were  other  counts  averring  it  to  ba  in  one  Wiger 
Harmens,  who  resided  in  Holland,  and  to  whom,  in  fact,  the 
vessel  belonged.  The  loss  was  capture  by  a  French  privateer. 
The  ship  had  been  taken  and  the  pipers  with  it ;  the  first  licence, 
therefore,  was  lost;  but  a  second  had  been  obtained,  and  w:s 
produced.  It  bore  date  the  5th  July,  1810,  and  was  granted  to 
the  vessel  on  the  petition  of  the  brokers,  who  had  obtained  the 
firs  J  licence  on  a  similar  petition.  The  licence  was  to  the  vessel  to 
sail  in  ballast  from  London  to  Holland,  &c.  notwithstanding  any 
thing  contained  in  his  Majesty's  Order  of  Council  of  Apri',  1809. 
The  petition  upon  which  the  licence  was  granted,  was  not 
produced. 

The   Solicitor  -  General   and   Spankie,   for    tl:e  defendant, 
objected ;  that  this  licence  did  not  protect  a  vessel  owned  by  an 
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Qbego  alien  enemy  at  that  time  resident  in  Holland.  It  might  be  desir- 
Scott.  abl©  to  licence  neutrals;  but  belligerents  were  differently  circum- 
stanced. In  1810,  the  coast  of  Holland  was  in  a  state  of 
blockade ;  we  were  then  at  war  with  that  country ;  the  object  of 
[  130  ]  the  licence  was  to  relieve  the  blockade  :  it  did  not,  like  other 
licences,  adopt  the  Jonge  Grief  as  a  British  vessel  for  the  time- 
In  consequence  of  that  licence,  which  carries  no  evidence  on  the 
face  of  it  that  it  is  granted  to  a  vessel  owned  by  a  Dutchman,  the 
enemy  seize  the  ship ;  they  have  the  value  by  capture ;  and  an 
alien  enemy,  the  owner,  claims  likewise  the  value  from  the 
underwriters.  The  Council  thought  the  licence  granted  to  & 
neutral ;  and  the  licence  is  only  consistent,  by  being  a  licence  to 
this  ship,  provided  she  were  a  neutral. 

Vaughan  and  Toddy,  for  the  plaintiffs : 

This  was  in  effect  a  licence  to  the  vessel  to  return  to  Holland 
in  ballast.  It  is  clear  that  she  had  brought  a  cargo  from  Holland 
with  a  sufficient  licence ;  and  she  is  here  with  the  knowledge  of 
Government.  It  is  objected  that  it  may  be  a  licence  to  protect 
enemy's  property.  Government  might  use  the  ship  for  that 
purpose,  and  extend  the  protection  to  property  of  any  description^ 
This  is  not  a  licence  for  goods,  but  specifically  to  the  ship ;  to  a 
Dutch  ship,  and  to  a  Dutch  captain.  It  would  be  a  fraud  in 
Government  to  allow  an  enemy  to  import  goods  into  this  country, 
and  not  to  permit  the  vessel  to  return  in  ballast.  The  King  may 
grant  such  a  licence  ;  and  it  is  evident  that  the  vessel  was  only 
returning  in  ballast  after  depositing  her  cargo  in  this  country. 
They  cited  Hagedorn  v.  Reid,  1  M.  &  S.  667. 

GiBBS,  Ch.  J. : 

I  think  this  licence  was  not  sufficient  to  cover  enemy's  property  i 
we  were  at  war  with  Holland.  The  Order  of  Council  of  1809  had 
[  181  ]  prohibited  all  vessels  from  sailing  to  any  port  within  that  district 
to  which  this  vessel  was  bound.  Some  licence  was  necessary. 
The  King,  receding  from  his  belligerent  rights,  might  grant  & 
licence  to  an  alien  enemy,  and  legalize  the  voyage ;  he  might  grant 
a  licence  to  the  ship  to  proceed  to  the  prohibited  ports.  The  ques- 
tion is,  whether  the  licence  protects  the  ship,  being  an  enemy's 
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property.  If  the  object  of  this  licence  were  to  protect  an  enemy's  Gebog 
ship,  and  I  could  see  this  ship  to  be  an  enemy's  property,  it  is  scott. 
sufficient.  But  if  it  be  to  protect  her  from  the  Order  of  Council, 
it  is  not  sufficient.  I  can  look  only  to  the  licence  :  the  petition 
we  have  not.  In  Hagedom  v.  Reid  the  licence  was  to  import  a 
cargo,  though  the  insurance  was  on  the  ship ;  the  licence  in  that 
case  included  all  flags,  though  the  King's  enemies,  except  a 
French  flag.  If  I  found  that  this  was  a  licence  to  brokers  and 
neutral  merchants  to  export  a  cargo  to  Holland  in  any  vessel  but 
a  French  vessel,  I  should  say  it  extended  to  a  Dutch  vessel. 
Looking  only  to  this  licence,  which  is  granted  for  this  ship  to  go 
ba2k  to  Holland  in  ballast,  and  this  being  an  insurance  on  the 
ship,  I  do  not  know  how  it  can  protect  her  as  enemy's  property. 
I  cannot  collect  from  the  licence  a  privilege  to  the  persons  who 
obtained  it,  to  be  interested  in  a  ship  belonging  to  an  alien 
enemy.  It  is  apparent  that  the  object  of  this  licence  was  to 
remove  the  disability  occasioned  by  the  Order  of  Council. 

Plaintiffs  nonsuited. 


Note  by  Reporter. — ^Although  the  state  of  Europe,  in  which  the  32  ] 

late  extensive  system  of  licences  originated,  has  passed  away, 
most  probably  never  to  return ;  yet,  as  in  some  future  war,  a 
condition  of  things  may  arise,  requiring  a  partial  application  of 
the  same  system,  it  may  not  be  useless  to  explain  the  principles, 
and  to  refer  to  the  leading  decisions,  upon  which  the  practice 
of  granting  and  interpreting  licences  was  controlled  and 
regulated. 

The  navigation  laws,  and  more  especially  the  celebrated  Act  of 
12  Ghas.  II.  c.  18  (the  basis  of  our  commercial  system),  being  the 
statutes  of  the  realm,  could  not  of  course  be  dispensed  with  by  the 
prerogative  of  the  Crown.  But  it  has  been  found  necessary  on 
many  occasions  to  have  recourse  to  parliament  to  suspend  their 
operation  in  time  of  war.  Various  Acts  therefore  were  passed, 
to  alter  or  qualify  them  according  to  the  new  condition  of  things 
which  was  produced.  By  these  Acts,  a  special  power  is  given  to 
the  King  in  Council  to  modify  or  dispense  with  such  provisions 
as  might  be  found  expedient  in  particular  conjunctures.     Under 
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Gkbqo  some  of  these  statutes,  licences  were  directed  to  be  granted  by  an 
SCOTT.  Order  in  Council,  &c. :  under  others,  the  secretaries  of  state,  by 
an  authority  under  the  King's  sign  manual,  and  in  pursuance  o.' 
an  Order  of  Council  specially  authorizing  the  grant,  were  em- 
powered to  act  in  the  place  of  the  sovereign.  The  principal  Acts 
were,  the  48  Geo.  III.  c.  153,  s.  15,  45  Geo.  IIL  c.  34, 
46  Geo.  III.  c.  Ill,  47  Geo.  HI.  c.  27,  48  Geo.  III.  c.  37,  48 
Geo.  III.  c.  126,  49  Geo.  III.  c.  25,  49  Geo.  III.  c.  60.  As  the 
authority  to  grant  these  licences  was  derived  from  the  whole 
Legislature,  the  power  under  them  was  consequently  restricted  to 
the  letter  and  reasonable  intendment  of  the  several  Acts,  and  could 
not  be  extended  farther  than  the  statutes  themselves  permitted. 
[  133  ]  Independently  of  this  power  of  bestowing  licences,  by  which 

the  restrictions  of  the  navigation  law  were  dispensed  with,  the 
Crown,  by  its  prerogative,  already  possessed  a  power  of  granting 
privileges  and  dispensations,  by  which  it  receded  from  its  own 
rights  in  a  state  of  war.  Upon  these  conjoint  legal  powers, 
therefore,  viz.  the  licences  by  statute,  which  was  an  enlargement 
of  the  powers  of  the  Crown  by  Acts  of  Parliament,  and  the 
licences  by  prerogative,  which  were  of  inherent  right,  was  built 
a  system  su£Biciently  large  to  acconunodate  itself  to  Europe  under 
the  Milan  and  Berlin  decrees.  Being  granted  for  commercial 
purposes,  they  were  not  deemed  to  be  strictissimi  juris :  they 
were  not  construed  so  tenaciously  as  the  grants  of  the  Crown  in 
ordinary  to  the  subject.  Their  object  was  to  disembarrass  com- 
merce from  the  restrictions  which  the  enemy  had  thrown  upon  it. 
The  Crown,  in  these  licences,  gave  nothing  but  a  more  extensive 
liberty  of  trade  and  commerce  ;  of  importation  and  exportation. 
It  no  way  diminished  its  own  stock,  whilst  it  consulted  the 
interest  of  the  revenue.  Hence  it  became,  though  not  indeed  in 
the  first  instance,  a  practice  of  the  Courts  of  Admiralty,  and  like* 
wise  of  the  Courts  of  common  law  (in  which  such  licences  came 
incidentally  under  their  cognizance  in  questions  of  policies  of 
insurance,  &c.)  to  interpret  them  liberally  and  largely,  and  with 
none  of  that  jealous  apprehension  of  the  subject  taking  more 
than  the  Crown  intended  to  give,  by  which  royal  grants  had  been 
fettered  and  controlled  at  common  law. 
It  would  be  a  want  of  due  professional  feeling,  now  that  the 


YOL.xra.]  1815.     C.  p.    HOLT,  138—134.  617 


subject  presents  itself,  not  to  join  the  humble  testimony  of  the  GRBoa 
writer  of  this  note  (with  the  concurrent  praise  of  all)  to  the  pro-  scott. 
found  and  accurate  learning  of  Sir  William  Scott,  who,  in  the 
administration  of  this  law,  has  shewn  how  the  most  liberal  equity 
can  be  reconciled  with  the  requisite  certainty  of  law.  He  is  in 
fact  the  author  of  the  whole  learning  of  the  law  relating  to  the 
system  of  licences.  And  if  it  be  considered  how  suddenly  and 
imexpectedly  the  circumstances  arose,  it  must  be  matter  of 
reasonable  admiration,  and  of  the  most  unqualified  praise,  that  a 
connected  set  of  principles,  so  consistent  with  law,  and  the  prac- 
tice of  the  Courts,  was  as  immediately  invented  to  meet  and  em- 
brace them.  It  must  remind  the  common  lawyer  of  the  celebrated  [  134  ] 
fiction  of  uses,  so  ingeniously  invented  and  introduced  by  the 
clergy  to  evade  the  statutes  of  mortmain.  The  law  of  licensing, 
a  term  and  title  already  known  to  the  Admiralty  Courts,  was  thus 
extended  to  comprehend  a  new  and  unexpected  state  of  things. 
A  certain  nature,  suitable  principles,  and  rules,  were  given  to  it ; 
and  most  ingeniously,  and  at  the  same  time  most  learnedly,  they 
were  made  to  accommodate  themselves  to  all  the  cases  which 
could  occur.  The  limits  of  a  note  will  only  enable  us  to  give  a 
summary  of  the  leading  cases  which  have  been  decided  upon  this 
subject. 

We  have  already  observed,  that  the  King,  who  is  the  arbiter 
of  foreign  commerce,  may  regulate  it,  except  he  be  restrained  by 
statutes ;  but  he  cannot  change  the  law  of  the  land,  or  the  law  of 
nations,  by  general  and  unlimited  regulations. 

He  may  give  an  enemy  liberty  to  import;  he  may  place  a 
whole  district,  though  the  member  of  a  hostile  country,  in  a  state 
of  amity ;  he  may  exempt  any  individual  from  the  operation  of 
war.     The  Josephine,  1  Acton,  318. 

But  a  licence  to  an  enemy  to  import  goods  must  be  express, 
for  an  enemy  will  not  be  protected  by  a  general  licence. 
1  Acton,  818. 

In  all  cases,  however,  in  which  the  King  grants  a  licence,  he 
may  also  qualify  it,  in  which  case  the  parties  seeking  to 
protect  themselves  under  it  must  conform  to  its  regulations. 
Vandyck  v.  Whitmore,  1  East,  475. 

In  the  case  of  the  Cosmopolite,  4  Bob.  11,  Sir  William  Scott 
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Gbkgg  says,  "  a  licence  is  a  high  act  of  sovereignty :  they  are 
Scott.  necessarily  stricti  juris,  and  must  not  be  carried  farther  than 
the  intention  of  the  great  authority  which  grants  them  may  be 
supposed  to  extend.  I  do  not  say  that  they  are  to  be  construed 
with  pedantic  accuracy,  or  that  every  small  deviation  shall  vitiate 
the  fair  effect  of  them." 

Again  that  learned  Judge  observes,  "  the  shipper  obtains 
a  licence,  which  is  a  thing  stricti  juris,  to  be  obtained  by  a 
fair  and  candid  representation,  and  to  be  fairly  pursued." 
4  Eob.  96. 

In  this  case,  the  Cosmopolite,  Sir  William  Scott  proceeds  to 
lay  down  certain  rules  for  the  obtaining  and  construction  of 
licences,  which  are  most  fit  to  be  attended  to.  "  Two  circum- 
stances," he  says,  "  are  required  to  give  due  effect  to  a  licence  : 
[  ^135  ]  ist,  that  the  intention  *of  the  grantor  shall  be  pursued ;  2nd,  that 
there  shall  be  an  entire  bona  fides  on  the  part  of  the  user.  It  has 
been  contended  that  the  latter  alone  should  be  sufficient,  and  that 
a  construction  of  the  grant  merely  erroneous  should  not  pre- 
judice. This  is,  I  think,  laid  down  too  loosely.  It  seems 
absolutely  essential,  that  that  only  shall  be  done,  which  the 
grantor  intended  to  permit :  whatever  he  did  not  mean  to  permit 
is  absolutely  interdicted;  and  the  party  who  uses  the  licence 
engages  not  only  for  fair  intention,  but  for  an  accurate  interpre- 
tation and  execution.  I  do  not  mean  to  exclude  such  a  latitude 
as  may  be  supposed  to  conform  to  the  intentions  of  the  grantor 
literally  understood." 

In  the  early  cases  upon  licences  in  the  common  law  Courts, 
the  inclination  of  the  Judges  was  in  favour  of  a  liberal  con- 
struction of  them.  Thus  in  Defflis  v.  Parry,  3  Bos.  &  P.  8, 
where  a  licence  was  obtained  by  A.  to  import  from  an  enemy's 
country,  in  six  ships,  such  goods  as  should  be  specified  in  his  bill 
of  lading,  and  goods  were  imported  on  board  one  of  the  six  ships 
on  account  of  B.,  C,  and  D.,  to  whom  several  bills  of  lading 
were  sent  for  their  respective  goods,  and  one  general  bill  of 
lading  for  the  whole  cargo  was  sent  to  A. ;  the  Court  of  Common 
Pleas  held  the  whole  cargo  to  be  protected.  In  this  case  Lord 
Alvanlby  observed,  *'  we  are  not  to  construe  the  acts  of  Govern- 
ment  strictly  against  the  merchant.     If  it  had  been  intended 
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that  the  licence  should  have  been  more  confined,  I  think  it       Gbego 
would  have  been  expressed."  scott. 

In  the  case  of  the  Jonge  Johannes^  which  was  a  case  precisely 
similar,  4  Bob.  263,  Sir  William  Scott  decided  in  direct  oppo- 
sition to  the  judgment  of  the  Common  Pleas,  holding,  that  when 
a  licence  is  granted  to  one  person  it  cannot  be  extended  to  the 
protection  of  all  other  persons  who  may  be  permitted  by  that 
person  to  take  advantage  of  it.  ''The  great  principle,"  he 
says,  "in  these  cases  is,  that  subjects  are  not  to  trade  with  the 
enemy  without  the  special  permission  of  the  Government ;  and 
a  material  object  of  control  which  Government  exercises  over 
such  trade  is,  that  it  may  judge  of  the  particular  persons  who 
are  fit  to  be  entrusted  with  an  exemption  from  the  ordinary 
restrictions  of  a  state  of  war."  See  likewise  the  case  of  the 
Aurora,  4  Rob.  218. 

In  some  subsequent  cases,  however,  the  Courts  of  common  [  136  ] 
law  adopted  a  more  liberal  construction.  Thus,  where  a  licence 
was  granted  to  A.,  on  behalf  of  himself  and  other  British 
merchants,  to  export  goods  to  certain  places  within  the  influence 
of  the  enemy,  which  places  were  interdicted  to  British  com- 
merce, it  was  held  sufficient  to  legalize  an  insurance  upon  such 
adventure,  if  it  appeared  that  A.  was  the  agent  employed  for 
the  British  merchants  really  interested  in  it,  to  get  the  licence* 
though  he  had  no  property  in  the  goods  himself.  Rawlinson 
v.  Janson,  12  East,  223.  Sed  vide  Barlow  v.  Mcintosh,  12 
East,  311. 

Where  a  licence  was  granted  to  A.  of  Birmingham,  for  the 
importation  of  certain  goods  from  Holland  into  this  country,  Sir 
William  Scott  decided  that  such  licence  would  not  protect  a 
shipment  made  by  him  in  Holland  in  person,  and  under  papers 
describing  the  firm  of  his  house  as  A.  &  Co.  of  Amsterdam. 
Jonge  Kassina,  5  Bob.  297.  So  a  general  licence  is  to  be  con- 
strued strictly,  and  will  not  extend  to  the  protection  of  enemy's 
property.  The  Josephine,  1  Acton,  313.  But  a  licence,  par- 
ticularly specifying  any  flag,  protects  even  enemy's  property. 
1  Acton,  332.  So  where  a  licence  was  granted  to  a  British 
merchant  by  name,  on  behalf  of  himself  and  others,  to  export  to 
Petcrslnrgh,  and  import  a  cargo  thence,  it  was  held,  that  an 


620  1815.    C.  P.    HOLT,  136—137.  [b.p. 

Grbgg  alien  enemy  might  lawfully  be  interested  in  the  export  cargo,  as 
Scott.  well  as  in  the  import  cargo.  Feize  v.  Bell,  4  Taunt.  4.t  The 
decision  in  that  case  turned  upon  the  general  words  of  the 
licence,  which  was  to  the  grantee  by  name,  on  behalf  of  himself 
and  others.  The  object  was  to  facilitate  the  export  of  British 
goods,  to  effect  which  the  goods  must  necessarily  be  consigned 
to  foreigners.  A  different  construction  would  obviously  have 
impeded  the  commercial  purposes  for  which  the  licence  was 
granted.  So  it  has  been  holden  by  K.  B.  that  a  licence  to  J.  H. 
of  London,  merchant,  on  behalf  of  himself  and  other  British 
merchants,  to  import  a  cargo  from  certain  limits,  within 
which  an  enemy's  port  was  situate,  in  any  vessel  bearing 
any  flag  except  the  French,  would  protect  a  ship  trading 
from  that  port,  in  which  ship  J.  H.  and  an  alien  enemy  were 
I  13"  ]  jointly  interested.  Hagedom  v.  Reid,  1  M.  &  S.  567.  The 
Court  thought  that  the  true  construction  of  that  licence 
was  to  protect  a  trade  in  any  ship  except  one  bearing  the 
French  flag. 

Sed  vide  Hagedom  v.  Bazett,  2  M.  &  8.  100;  Mennett  v. 
Bonham,  15  East,  477  ;  Flindt  v.  Crokatt,  ibid.  522 ;  J  Fenton  v. 
Pearson,  ibid.  419 ;  Parkin  v.  Dick,  11  East,  502 ;  §  and  the 
cases  referred  to  in  the  argument  in  2  M.  &  S.  104. 

A  licence  to  **  sail  under  any  flag  except  the  French,"  was 
held  to  exclude  French  ownerships.  Edw.  Adm.  Cases,  44. 
But  a  similar  licence  was  held  to  protect  the  property  of  persons 
in  countries  unexpectedly  annexed  to  France,  whilst  engaged  in 
British  commerce,  ibid.  45.  But  a  vessel  carrying  a  cargo  to  the 
ports  of  the  enemy,  under  a  licence  to  proceed  thither  in  ballast, 
for  the  purpose  of  bringing  a  cargo  to  this  country,  was  held  not 
to  be  protected,  ibid.  11. 

A  licence  to  import  a  cargo  into  this  country,  was  deemed  • 
sufficient  to  protect  a  vessel  proceeding  in  ballast  to  the  port  of 
shipment  for  that  pui*pose,  Edw.  Adm.  Cases,  84.  Whenever  a 
licence  is  granted  on  a  condition,  that  condition  must  be  truly 
and  faithfully  performed.  Vandyck  v.  Whitmore,  1  East,  486. 
See  likewise  a  note  of  Gordon  v.  Vaughan  annexed  to  the  case 
of  Skiffner  v.  Gordon,  12  East,  302. 

t  13  R.  E.  549.  J  lo  B.  R.  615.  §  11  B.  R.  258. 
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Thus  in  the  case  of  the  Europay  where  the  condition  of  the  Gregg 
licence  was,  for  the  vessel  to  touch  at  Leith,  and  it  was  not  com-  scott. 
plied  with,  Sir  William  Scott  condemned  the  vessel,  Edw.  32. 
And  the  sentence  was  affirmed  on  appeal.  It  is  a  violation  of  a 
licence  to  touch  at  an  interdicted  port,  under  a  licence  for  a 
direct  voyage  to  this  country.  The  presumption  being,  that, 
at  the  intermediate  port,  the  vessel  might  receive  another 
destination,  or  might  actually  deliver  her  cargo  in  that  port. 
Edw.  42.  Secus,  if  it  be  not  known  to  be  such  at  the  time  of 
sailing,  ibicL  40. 

The  words  in  a  licence,  **  to  whomsoever  the  property  may 
appear  to  belong,"  have  been  held  to  protect  the  property  of  an 
enemy,  ibid.  20. 

A  licence  to  sail  under  any  flag  except  the  French  was  not 
deemed  to  be  vitiated  by  the  owner  becoming  a  French  subject 
during  the  course  of  the  transaction,  ibid.  45. 

So,  in  a  case  where  permission  has  been  given  by  a  licence  to 
export  a  cargo,  the  original  licence  is  sufficient  to  protect  the       [i:5S] 
ship  and  cargo,  not  only  eundo,  but  redeundo,  where  the  original 
purpose  has  been  defeated  by  the  elements,  or  the  arts  of  the 
enemy.     Case  of  the  Jonge  Frederick,  May  10,  1810. 

A  licence  granted  subsequently  to  the  date  of  the  capture 
was  held  to  be  no  protection.  Case  of  the  St.  Ivan,  Wacklin, 
Nov.  12,  1811. 

In  this  case  Sir  William  Scott  observed,  "  a  licence  is  in  its 
very  nature  prospective,  pointing  to  something  which  has  not 
yet  been  done,  and  cannot  be  done  at  all  without  such  permission. 
Where  the  act  has  already  been  done,  and  requires  to  be  upheld, 
it  must  be  by  an  express  confirmation  of  the  act  itself,  as  by  an 
indemnity  granted  to  the  party ;  but  a  licence  necessarily  looks 
to  that  which  remains  to  be  done,  and  can  extend  its  influence 
only  to  future  operations." 

A  licence  to  import  a  cargo  in  one  vessel  was  held  to  protect 
the  importation  of  the  same  cargo  in  two  vessels ;  and  from  a 
different  port,  it  being  shewn  that  it  was  impossible  to  make  the 
shipment  at  the  port  specified  in  the  licence.  Case  of  the  Vrow 
Camelia.  But  a  licence  to  proceed  to  an  enemy's  port  in  ballast, 
for  the  purpose  of  bringing  a  cargo  to  this  country,  was  held 
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Gregg       not  to  be  a  protection  for  a  vessel  carrying  a  cargo  to  the  port  of 

f^oTT.       shipment.    Case  of  the  Wolfarth. 

In  cases  in  which  the  parties  have  used  due  diligence,  but 
have  been  prevented  by  accidents  not  within  their  control,  from 
carrying  their  intentions  into  effect  within  the  time,  it  has  been 
holden  that,  though  their  licences  have  expired,  they  are  entitled 
to  protection.  The  case  of  the  Goede  Hoop,  Nov.  7,  1809, 
Edw.  1.  This  case  is  most  important  on  account  of  the  masterly 
judgment  of  Sir  William  Scott,  who  therein  discusses  the  rules 
of  interpretation  to  be  applied  to  licences  generally. 


HI] 


181S.  STEIGLITZ    AND    Another    r.    EGGINTON    and 

Others. 

(Holt,  N.  P.  141—143.) 
An  authority  to  execute  a  deed  must  be  by  deed. 

Debt  on  an  award  ;  to  which  were  added  common  counts  for 
goods  sold  and  delivered,  &c.  The  defendants  pleaded  :  1.  Non 
est  factum,  2.  That  they  did  not  covenant  and  agree,  &c. 
8.  That  they  did  not  submit  themselves,  &c.  There  were  other 
pleas,  the  substance  of  which  was  the  same  as  the  foregoing. 

The  plaintiffs  were  merchants  at  Petersburgh;  and  some 
differences  having  arisen  between  them  and  the  defendants,  an 
agreement  was  entered  into  to  submit  to  the  award  of  Mr. 
Ludlam.  The  agreement,  which  was  under  seal,  was  executed 
by  one  of  the  defendants  for  **  self  and  partner."  On  the  part 
of  the  plaintiffs,  it  was  executed  by  an  agent  of  the  name  of 
Jonn ;  but  he  had  executed  it  in  his  own  name,  without  stating 
that  it  was  by  procuration,  or  for  the  plaintiffs.  A  power  of 
attorney  had  been  given  by  the  plaintiffis  to  Jonn  to  sign  any 
instruments  or  documents  relating  to  commercial  affairs,  in  their 
names,  either  jointly  or  severally,  or  in  the  names  of  their 
attorney. 

Vaughan  and  Parke  objected  to  the  execution : 
This  deed  may  bind  Jonn,  but  it  cannot  bind  any  other  person. 
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An  attorney  should  execute  in  the  name  of  his  principal.  Steiolitz 
The  power  of  attorney  is  not  sufficient :  he  must  be  connected  eogintok. 
with  the  deed  by  the  deed  itself ;  not  by  an  instrument  dehors.  ^  142  j 

His  Lordship  doubted  whether  it  would  be  sufficient;  but 
he  called  upon  the  plaintiffs  to  support  the  execution  of  the 
defendants  "for  self  and  partner."  They  proposed  to  prove 
that  one  of  the  Eggintons  gave  authority  to  the  other  to  execute 
the  deed  for  him ;  and  that  the  partner,  who  did  not  execute, 
had  subsequently  acknowledged  the  agreement. 

Lens  and  Gaselee  contended  that  this  was  a  substantial 
execution. 

GiBBs,  Ch.  J. : 

The  authority  to  execute  must  be  by  deed.  If  one  partner, 
who  does  not  execute,  acknowledge  that  he  gave  an  authority,  I 
must  presume  that  it  was  a  legal  authority ;  and  that  must  be 
under  seal  and  produced.  One  man  cannot  authorize  another 
to  execute  a  deed  for  him  but  by  deed.  No  subsequent  acknow- 
ledgment will  do.  The  defendants  have  pleaded  that  it  is  not 
their  deed. 

The  plaintiffs  afterwards  proceeded  on  the  common  counts, 

and 

Recovered  a  verdict. 


Reporter's  Note. — If  A.  execute  a  deed  for  himself  and  his  [  uh  ] 
partner,  by  the  authority  of  his  partner,  and  in  his  presence,  it 
is  a  good  execution,  though  only  sealed  once.  Ball  v.  Dunster- 
ville,  4  T.  E.  313  (2  K.  K.  394).  In  that  case,  the  Court  relied 
principally  on  the  deed  having  been  executed  by  one  partner, 
for  himself  and  the  other,  in  the  presence  of  the  other.  See 
Lord  Lovelace's  case.  Sir  W.  Jones,  268.  One  partner  cannot 
bind  another  by  deed.  Harrison  v.  Jackson^  7  T.  R.  207  (4  E.  E. 
422).  So,  one  who  executes  a  deed  for  another  under  a  power 
of  attorney,  must  execute  it  in  the  name  of  his  principal. 
Combe's  case,  9  Co.  Eep.  76.     Frontier  v.  SmaU^  2  Ld.  Eaym. 
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Stbtglitz 

r. 
Kggixton, 


1418.  1  strange,  705.  White  v.  Cuyler,  6  T.  E.  176  (3  E.  E. 
147).  But  though  the  act  done  must  be  the  act  of  the  principal, 
and  not  of  the  attorney  who  is  authorized  to  do  it ;  yet,  if  the 
deed  be  executed  in  the  principal's  name,  it  matters  not  in  what 
form  of  words  such  execution  is  denoted  by  the  signature  of  the 
name ;  as  if  opposite  the  seal  be  written  "for  J.  B.  (the  prin- 
cipal.) M.  W.  (the  attorney)  L.  S."  Wilks  v.  Back,  2  East,  142 
(6  B.  B.  409). 


C.  p.    (AT    NISI    PKIUS)    HILARY    TERM. 


181^. 

At  l^>*^ 

Mtiwter, 
[117] 


HORSEFALL  v.  IdKYY. 

(Holt,  147—148;  S.  C.  1  Starkie,  169.) 

The  fourth  section  of  gtat,  11  Geo.  II.  c.  19,t  which,  in  the  case  of 
goods  carried  away  to  avoid  payment  of  rent,  gives  a  summary  remedy 
before  two  magistrates,  provided  the  value  of  the  goods  shall  not  exceed 
50/.,  does  not  take  away  the  jurisdiction  of  the  King's  superior  Courts. 

This  was  an  action  on  the  11  Geo.  II.  c.  19,  against  the 
defendant,  for  assisting  in  the  carrying  away  of  certain  goods  to 
avoid  the  payment  of  rent. 

The  value  of  the  goods  as  stated  in  the  record  was  20/. ;  and 
the  statute  provides,  that  where  the  value  of  the  goods  is  less 
than  50/.  a  summary  remedy  may  be  obtained  before  two  Justices 
of  the  Peace. 


Best,  Serjt.  for  the  defendant,  insisted,  that  this  clause 
obliged  the  plaintiff  to  have  recourse  to  two  Justices,  and  that 
he  had  no  right  to  sue  in  a  superior  Court.  The  statute  intro- 
duced a  new  law,  and  the  penalty  must  be  recovered  in  the  form 
prescribed. 

GiBBS,  Ch.  J. : 

Unless  I  am    shewn  a  case,  in  which,  after  a  general  pro- 


t  See  Summary  Jurisdiction  Act, 
18H4,  which  however  does  not  inter- 
fere with  the  principle  of  the  case. 
Contrast  however   the  principle  in 


St.  PancrtM  V.  Batterhury  (C.  P.  1857) 
2  C.  B.  N.  S.  477;  26  L.  J.  C.  P. 
243.— R.  C. 
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hibition,  and  a  general  enactment  of  a  penalty,  and  a  remedy    Hobsefall 
given  to  the  party  by  a  summary  proceeding  in  the  words  of  this        davt. 
statute,  it  has  been  holden  that  the  Courts  of  Record  have  no        [  us  ] 
jurisdiction,  I  shall  permit  the  plaintiff  to  proceed.    A  power  is 
given  to  the  Magistrates,  but  not  an  exclusive  power.     I  am  of 
opinion  that  the  fourth  section  of  the  act  does  not  take  away  the 
jurisdiction  of  the  Court  given  by  the  preceding  (3rd)  section. 

Verdict  for  plaintiff. 


BONDRETT  v.   HENTIGG.t  isie. 

Policy  of  iDsurance  on  goods.  The  vessel  is  \vrecked ;  part  of  r  j^^  -i 
the  goods  are  lost,  and  part  got  on  shore,  but  (whilst  on  shore)  are 
destroyed  and  plundered  by  the  inhabitants  of  the  coast,  so  that  no 
portion  of  them  comes  again  into  the  possession  of  the  assured.  Held, 
that  this  is  a  loss  by  perils  of  the  sea,  and  no  abandonment  was 
necessary. 

Policy  of  insurance  on  goods  from  London  to  the  Isle  of 
France,  &c.  Loss  averred  by  perils  of  the  sea.  The  plaintiff 
claimed  a  total  loss.  The  ship  had  been  wrecked ;  but  some 
of  her  cargo  was  saved  and  got  on  shore.  It  fell,  however, 
into  the  hands  of  the  natives  of  the  Isle  of  France,  who  destroyed 
part  and  plundered  the  rest. 

Bosanquet,  Serjt.,  for  the  defendant : 
This  is  not  a  loss  by  perils  of  the  sea,  and  the  plaintiff  has 
not  abandoned.     To  make  it  a  total  loss  under  these  circum- 
stances there  must  be  an  abandonment. 

GiBBS,  Ch.  J. : 

An  abandonment  is  not  necessary  to  make  it  a  total  loss :  the 
cause  of  the  loss  was  the  perils  of  the  seas  ;  and  the  portion  of 

t  See  Dyson  y.  Rowcro/t,  7  E,  B.  8(  9  Distinguished  in  Inman  8.  8.  Co,  v. 

(3  Bos.  &  P.  474) ;  Manning  v.  Neivn-  Buchoff  (1882)  7  App.  Cas.  670,  676. 

Aa/it,  Marshall  on  Ins.  585 ;    Wilson  With  the  latter  ease  contrast  The  Alps 

T.  5.  E.  Asa.  Company,  12  B.  E.  760  (2  (I4th Feb.  1893)  *93,  P.  109, 1  E.  587, 

Camp.  623).     [Followed  in  Dent  v.  62  L.  J.   P.   59,   and  The  Bedouiw 

Smith  (1869)  L.  E.  4  Q.  B.  414,  451.  (I5th  Nov.  1893)  '94,  P.  1.— E.  C] 

B.B. — ^VOL.  XVn.  8  8 
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BoRDBBTT    the  goods  which  was  saved  from  the  wreck,  though  got  on  shore, 
Hkntioo.     never  came  again  into  the  hands  of  the  owners.    It  is  therefore 
a  total  loss  to  them  from  the  perils  stated  in  the  declaration. 

[  •ISO  ]  *Vanghan,  Serjt.  and  BanieweU,  for  plaintiff. 

Bosanquet^  Serjt.,  for  defendant. 


1816.  BADDELEY  v.   MORTLOCK  and  Wife. 

^'^'-  (Holt,  N.  P.  151—152.) 

At  Wut'  In  an  action  against  a  woman  for  a  breach  of  promise  of  marriage,  it 

mifuter.  jg  ^  suflBcient  justification  for  non-performance,  if  the  person,  to  whom 

[  151  ]  she  has  given  the  promise,  turn  out  upon  inquiry  to  be  a  man  of  bad 

character;  but  mere  accusation  and  suspicion  are  not  sufficient.    The 

charges,  which  she  makes  against  him,  must,  if  capable  of  proof,  be 

substantiated;  or  they  go  only  to  the  damages. 

Action  for  a  breach  of  promise  of  marriage.  The  plaintiff' 
proved  the  promise;  but  it  appeared  that,  after  the  promise, 
some  charges  had  been  made  against  the  plaintiff,  and  commu- 
nicated to  the  defendant's  wife,  then  unmarried,  imputing  to  him 
dishonesty  in  some  pecuniary  concerns,  and  likewisa  perjury. 
Being  called  upon  to  clear  himself  before  the  lady,  he  said  he 
could  explain  the  transaction,  but  did  not  go  into  any  particular 
vindication.  Upon  which,  as  was  alleged  by  the  defendant's 
wife,  the  negotiation  for  marriage  broke  off.  She  had  previously 
told  the  plaintiff  that  until  he  vindicated  himself  she  would  not 
marry  him. 

Best,  Serjt.,  for  the  defendant,  contended  that  she  was 
justified  in  breaking  off  the  match.  The  plaintiff  was  bound  to 
clear  his  character  to  his  intended  wife  ;  and  having  omitted  to 
do  so,  he  forfeited  every  right  which  he  had  gained  by  the  pre- 
vious promise. 

GiBBS,  Ch.  J. : 

Having  promised  the  plaintiff  marriage,  she  must  absolve 
[  •152  ]      herself  upon  some  *legal  grounds.    If  a  woman  improvidently 
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promise  to  marry  a  man,  who  turns  out  upon  inquiry  to  be  of  bad 
character,  she  is  not  bound  to  perform  her  promise.  But  she  must 
shew  that  the  plaintiff  is  a  man  of  bad  character.  The  accusation 
is  not  enough.  The  facts  charged  were  capable  of  proof.  The 
existence  of  the  rumour  is  not  sufiScient  to  discharge  her  from 
her  promise.  Without  proof  that  the  charges  were  founded,  she 
is  not  absolved  from  her  contract.     But  it  affects  the  damages. 

Verdict  for  plaintiff,  damages  one  shilling. 


Baddeley 
r. 

MOBTLOCK. 


SENIOE  V.   SIR  GEORGE  ARMYTAGE,   Bart. 

(Holt,  N.  P.  197—199.) 

A  custom  for  the  tenant  of  a  farm  in  a  particular  district  to  provide 
work  and  labour,  tillage,  sowing,  and  all  materials  for  the  same,  in  his 
away-going  year,  and  for  the  landlord  to  make  him  a  reasonable  com- 
pensation for  the  same,  is  valid  in  law,  notwithstanding  the  farm  is  held 
under  a  written  agreement;  provided  such  agreement  does  not  in 
express  terms  exclude  the  custom.f 

Assumpsit  special,  by  tenant  against  landlord,  to  recover  a 
certain  sum  by  way  of  compensation  for  half-tillage,  crops  sown, 
value  of  away-going  crops,  &c.  under  the  denomination  of  tenant 
right,  according  to  the  custom  of  the  country.  The  declaration 
stated  the  custom  to  be,  for  the  tenant  to  provide  work  and 
labour,  tillage,  sowing,  and  all  materials  for  cultivation,  in  the 
away-going  year  ;  the  landlord  to  make  a  reasonable  compensa- 
tion for  the  same,  except  in  the  case  of  exemptions  by  special 
agreement.  The  declaration  moreover,  contained  an  averment 
that  defendant  was  not  exempted  from  the  operation  of  the 
custom  by  any  special  agreement. 

This  cause  had  been  tried  at  the  last  Assizes,  before  Mr.  J. 
Bayley,  when  it  appeared  upon  the  evidence  for  the  plaintiff. 


t  The  last  clause  of  the 
above  head-note  is  made  the 
subject  of  comment  in  IluUmi  v. 
Warren  (1836)  1  M.  &  W.  466, 
477,  where  a  manuscript  note  of 
the  first  trial  in  Senior  v.  Armytage 
was  examined,  from  which  it  ap- 


peared that  the  Court  had  directed  a 
nonsuit  on  the  ground  that  the 
custom  of  the  country  would  be 
binding  if  not  hicfmsiatent  with  the 
terms  (expressed  or  implied)  of  the 
written  contract. — R.  C. 

s  s  2 


181G. 

York  Lent 
Assize.^, 

[197] 
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Seniob       that  a  written  agreement  existed  between  the  parties ;  and  the 

Abmttaof.    learned  Judge  being  of  opinion  that  the  plaintiff  was  bound  to 

produce  the  agreement,  and  that  the  custom  was  controlled  by 

[  •iss  ]  it^  directed  the  plaintiff  to  be  nonsuited.  *But  the  Court  of 
King's  Bench  afterwards  decided,  that,  unless  the  agreement  in 
express  terms  excluded  the  custom,  it  was  still  operative.  The 
Court,  therefore,  set  aside  the  nonsuit  and  directed  a  new  trial. 

The  plaintiff's  counsel  now  contented  themselves  with 
proving  the  custom,  which  appeared  to  prevail  only  in  the 
immediate  neighbourhood  of  the  defendant's  estates,  and  to 
be  almost  confined  to  those  estates. 

The  defendant's  counsel,  having  procured  evidence  of  the 
existence  of  the  written  agreement,  contended,  that  the  plaintiff 
ought  to  produce  it,  in  order  to  support  the  averment  in  the 
declaration,  that  it  did  not  exclude  the  custom. 

To  this  it  was  answered,  that  the  plaintiff  was  not  called 
upon  to  prove  a  negative,  and  that  it  was  incumbent  upon  the 
defendant  to  shew  that  the  agreement  excluded  the  custom. 

Of  such  opinion  was  Lord  Chief  Baron  Thompson. 

It  was  then  objected  for  the  defendant,  that,  as  it  appeared  in 
evidence  that  the  custom  was  not  a  general  custom,  but  pre- 
vailed only  in  a  particular  district,]  it  was  not  binding  on  the 
defendant. 

But  the  Chief  Baron  was  of  opinion  that  it  was  sufficient 
for  plaintiff  to  shew  that  the  custom  existed  in  the  particular 
place. 

[  199  j  The  defendant's  counsel  afterwards  addressed  the  jury  on 

the  unreasonableness  of  the  custom  against  the  landlord,  to 
establish  which  they  called  several  stewards  of  the  first  land- 
holders in  the  county  of  York ;  they  further  contended  that  the 
written  agreement  was  incompatible  with  the  supposed  custom. 


voL.xvn.]  1816.    C.  P.    HOLT,  199.  629 

On  the  other  hand  the  plaintiffs  counsel  contended  that       Sikiob 
one  clause  in  the  agreement  (viz.  that  all  manure,  compost,  &c.    abmytaob. 
was  to  be  used  on  the  farm,  and  left  on  the  land  at  the  expira- 
tion of  the  holding,  without  the  tenants'  claiming  any  allowance 
for  the  same)  implied  the  existence  of  the  custom. 

The  Chief  Baron  told  the  jury,  that  this  was  quite  a  distinct 
custom  from  that  which  usually  prevails  between  the  in-coming 
and  out-going  tenants.  But  that,  if  they  were  satisfied  of  its 
existence  (about  which  there  could  be  little  doubt,  as  it  was  in 
evidence  that  the  defendant  had  paid  the  amount  of  a  valuation 
made  nnder  it  to  the  former  tenant  of  this  very  farm)  they  must 
find  a  verdict  for  plaintiff.  And  that  as  to  the  special  agree- 
ment, in  order  to  control  the  custom,  it  must  be  of  such  a  nature 
that  it  operated  upon,  and  prevented,  in  express  terms,  the  cus- 
tom from  attaching,  which  did  not  appear  to  be  the  case  here. 

The  jury  found  for  the  plaintiff. 


C.  p.   (AT  NISI   PRIUS)   EASTER  TERM. 


EOBSON  V.   GODFREY  and  THOMAS.  im. 

(Holt,  N.  P.  236— 2S8;  S.  C.  I  Starkie,  275.)  Jiay29. 

1.  Where  work  is  done  upon  a  special  contract,  and  for  estimated        r  23^  -i 
prices,  and  there  is  a  deviation  from  the  original  plan  by  the  consent  of 

the  parties,  the  estimate  is  not  excluded,  but  is  to  be  the  rule  of  pay- 
ment, as  far  as  the  special  contract  can  be  traced ;  and  for  any  excess 
beyond  it  the  party  is  entitled  to  his  quantum  meruit. 

2.  Where  work  is  done  under  a  special  contract,  the  plaintiff  is 
not  precluded  from  recovering  under  the  counts  for  work  and  labour 
generally ;  unless  there  be  something  in  the  terms  of  the  special  agree- 
ment, which  either  by  stipulation,  or  necessary  intendment,  prevent  him 
from  it. 

Tms  was  an  action  to  recover  the  amount  of  a  shipwright's 
bill.  The  plaintiff  had  repaired  a  vessel  belonging  to  the  de- 
fendants. It  appeared  there  was  an  agreement  in  writing,  which 
described  the  work  to  be  done,  and  regulated  the  mode  of  pay- 
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R0B8ON      inent.     The  repairs  had    likewise    been    estimated,   and    the 

GoDPBET.     expense  ascertained.    It  was  agreed,  that  the  expense  should 

not  exceed  the  sum  of  6202.  and  payment  was  to  be  made  by 

lOOZ.  at  a  fortnight  after  the  repairs,  lOOZ.  at  a  month,  lOOZ.  at 

six  weeks,  and  the  residue  by  an  approved  bill  at  six  months. 

The  action  was  not  brought  upon  the  special  contract,  and  the 
declaration  only  contained  counts  for  work  and  labour  generally. 
But  it  was  in  evidence  that  the  original  plan  for  the  repairs  had 
been  varied  ;  that  other  work  had  been  done  by  the  defendants' 
order,  out  of  the  scope  of  the  agreement,  and  beyond  the  repairs 
originally  contemplated  between  the  parties. 

Shepherd,  S.-G.  and  Puller,  for  the  defendants,  objected — 
1.  That  the  plaintiff  should  have  declared  on  the  special  agree- 
ment as  far  as  it  extended ;  and,  for  any  excess,  he  might  have 
[287]  had  recourse  to  his  quantum  meruit.  2.  The  contract  defines 
the  manner  of  payment :  part  is  to  be  paid  by  an  approved  bill 
of  six  months.  Now,  the  time  is  not  yet  arrived  when  the 
plaintiff  would  be  entitled  to  recover  that  bill,  according  to  his 
agreement ;  but,  by  his  form  of  declaring,  he  claims  for  a 
present  debt ;  and  if  he  obtain  a  verdict,  he  will  be  entitled  to 
immediate  payment.  8.  Because  there  is  some  excess  beyond  a 
special  agreement,  or  a  slight  deviation  from  the  original  plan, 
it  is  not,  therefore,  reasonable  to  let  the  whole  contract  loose, 
and  to  take  from  the  defendant  all  the  benefit  of  his  previous 
stipulations. 

Grass,  Ch.  J. : 

I  agree  with  the  principle  laid  down  by  the  defendants* 
counsel;  that,  up  to  the  extent  of  the  estimate,  the  plaintiff 
must  be  paid  according  to  the  estimated  prices,  and  beyond  the 
estimate  he  is  to  be  compensated  on  the  footing  of  a  quantum 
meruit.  But  the  objection  is  no  ground  of  nonsuit.  This  point 
has  been  perplexed  by  cases ;  but  I  have  always  understood  the 
rule  to  be,  that  unless  there  be  something  in  the  terms  of  the 
special  agreement,  which,  either  by  express  stipulation,  or  neces- 
sary intendment,  precludes  the  plaintiff  from  recovering  for  work 
and  labour  generally,  he  is  entitled,  after  the  contract  has  been 
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executed,  to  maintain  the  present  form*  of  action.    It  is  every      Bobsok 
day's  practice  to  bring  an  action  for  goods  sold  and  delivered,     qodpbet. 
though  they  have  originally  been  ordered  upon  special  terms  of 
agreement.     This  case  falls  within  the  rule  I  have  stated.    There 
are  stipulations  in  this  contract  which  render  it  impossible  for  the 
plaintiff  to  recover  on  the  common  counts :  the  mode  of  payment 
is  specifically  defined ;  and  the  time  for  which  credit  was  to  be       [  238  ] 
given  has  not  yet  elapsed.    But  much  of  the  work  was  performed 
under  additional  orders,  independent  of  the  special   contract; 
and  for  that  portion  the  plaintiff  may  recover  under  the  common 
counts.     But  looking  to  the  provisions  of  this  agreement,  I  am 
of  opinion,  that  he  cannot  recover  for  the  work  and  labour  which 
were  performed  under  the  terms  of  the  written  contract. 

The  plaintiff  had  a  verdict,  and  the  damages  were 
referred. 


Reporter's  Note.— Where  a  builder  contracts  for  a  particular 
sum,  and  additions  are  made  to  the  original  plan,  the  contract 
remains  binding  as  far  as  it  can  be  traced,  and  the  excess  only  is 
recoverable  on  a  quantum  mei'uit.  Pepper  v.  Burland,  3  E.  R. 
665,  1  Peake,  139,  Kbnyon,  C.  J. 

But  if  the  plan  is  entirely  abandoned,  so  that  it  is  impossible 
to  trace  the  contract,  and  to  say  to  what  part  of  the  work  it  shall 
be  applied,  in  such  case  the  workman  shall  be  permitted  to 
<5harge  for  the  whole  work  done,  by  measure  and  value ;  as  if  no 
<5ontract  had  been  made.  S.  C.  per  Lord  Kenyon. — See  likewise 
Neal  and  Others  v.  Viney,  1  Camp.  471.  Ellis  v.  Hamlyn, 
12  R.  R.  595,  3  Taunt.  52 ;  Guy  v.  Gower,  2  Marsh.  273. 
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^-  HOUSTMAN  V.  THOENTON. 

At  West.  (Holt,  N.  P.  242-244.) 

1 .  There  is  no  fixed  rule  of  law  with  regard  to  the  time,  after  which  a 
[  2^2  ]                missing  ship  shall  be  reputed  to  be  lost.    It  is,  in  all  cases,  a  question 

of  presumption  to  be  goyemed  by  the  circumstances  of  the  particular 
case. 

2.  If  a  ship,  for  which  the  underwriters  (when  a  demand  is  mad& 
upon  the  policy),  have  paid  as  for  a  lost  ship,  should  chance  to  turn  up, 
she  is  to  be  considered  as  abandoned,  and  will  belong  to  the  underwriters. 

This  was  an  action  on  a  policy  of  insurance  on  a  ship  and  her 
cargo,  at  and  from  Havannah  to  her  port  or  ports  of  discharge  in 
Holland  or  Flanders.  The  question  was,  whether  the  under- 
writers were  bound  to  pay,  on  the  ground  of  the  vessel  being  a 
lost  ship.  It  was  in  evidence  that  she  was  at  the  Havannah,  in 
August,  1815  ;  that  she  sailed  about  the  middle  of  the  month  on 
her  homeward  voyage,  and  was  hailed  opposite  the  Moro  Castle. 
But  she  had  never  been  heard  of,  either  at  Havannah,  Antwerp, 
or  any  other  place,  from  that  time  to  the  present.  The  ordinary 
duration  of  a  voyage  from  Havannah  to  the  coast  of  Flanders  is 
about  seven  weeks.  The  question  was,  whether  from  the  time 
which  had  elapsed  since  the  ship  had  been  last  seen  or  heard  of» 
it  was  to  be  presumed  she  was  lost. 

Lens,  Serjt.,  for  the  plaintiff : 

The  law  has  not  laid  down  any  fixed  time  within  which  a  ship 
shall  be  presumed  to  be  lost.  The  question  will  always  depend 
upon  the  circumstances  of  the  individual  case,  and  must  have  a 
[243]  reference  to  the  voyage  and  navigation.  It  is  a  reasonabld 
presumption  that  this  ship  was  lost.  8he  sails  on  her  homeward 
voyage,  which,  under  ordinary  circumstances,  ought  not  to 
i  exceed  two  months ;  and  up  to  the  present  time  she  has  not  been 

heard  of. 

Best,  Serjt.,  contra : 

A  longer  period  of  time  has  always  been  deemed  necessary  to 
found  the  presumption  that  a  ship  is  lost,  and  to  charge  the 
underwriters  on  the  policy.  Eight  or  nine  months  only  have 
elapsed.    There  is  no  case  in  which  so  short  a  reckoning  ha 
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been  allowed.  The  ship  may  have  been  blown  by  adverse  winds 
on  the  coast  of  America,  and  confined  there  during  the  winter 
months. 


UOUSTHAN 

f». 
Thobkton. 


GiBBS,  Ch.  J. : 

There  is  no  fixed  rule  of  law  upon  this  subject.  When  the 
circumstances  are  laid  before  a  court  and  jury,  the  presumption 
will  be  governed  by  them.  It  is  to  be  presumed  that  the  ship  is 
lost,  inasmuch  as  she  has  not  been  heard  of  for  nine  months. 
If  she  be  discovered  afterwards,  it  will  be  for  the  benefit  of  the 
underwriters.  She  is  in  fact  abandoned,  and  will  belong  to 
them. 

Verdict  for  the  plaintiff. 


C.   p.    (AT   NISI    PRIUS)    TRINITY    TERM. 


'     MITCHELL  AND   Others  v.  LAPAGE. 

(Holt,  N.  P.  253—255.) 

Where  the  broker  makes  a  mistake  in  the  contract,  describing,  in  tho 
bought  and  sold  notes,  goods  to  be  sold  by  A.,  B.,  and  C,  which  he 
believed  to  be  the  real  name  of  his  employers*  firm;  which  firm, 
in  fact,  from  a  recent  alteration  that  the  broker  was  not  privy  to, 
consisted  of  A.,  D.  and  E.  only.  Held,  that  the  purchaser  of  the  goods 
was  not  at  liberty  to  avoid  the  contract  on  this  account,  after  having 
treated  the  contract  as  subsisting,  upon  a  subsequent  communication 
from  the  plaintiffs,  unless  he  could  shew  that  he  had  been  prejudiced, 
or  had  lost  the  benefit  of  a  set-off. 

Assumpsit  for  a  breach  of  contract,  in  not  taking  a  quantity  of 
hemp  which  the  defendant  had  bought  of  the  plaintiffs,  through 
their  broker,  in  March,  1815.  The  hemp  at  the  time  was  in 
Bussia,  and  was  to  be  shipped  from  Biga,  by  the  Alexander. 
Mr.  Metcalfe,  the  broker,  who  made  the  contract,  had  described 
it  in  the  bought  and  sold  notes  in  these  terms: — *'  Bought  for 
George  Lapage,  of  Todd,  Mitchell  &  Co.  thirty-eight  tons  of 
hemp,  &c."  The  action  was  brought  in  the  names  of  John 
Mitchell,  George  Armistead,  and  P.  F.  Graabner ;  but  the  old 
name  of  the  firm  was  Todd,  Mitchell  &  Co.    This  firm  had  been 


1816. 

At  Wrst- 
mi  fitter, 

[253] 
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Mitchell  dissolved  in  December,  1814,  when  Todd  and  James  Mitchell 
Lapage.  retired,  and  John  Mitchell,  one  of  the  plaintiffs,  remained,  vcith 
Armistead  and  Graabner,  the  co-plaintiffs.  Neither  Todd  nor 
James  Mitchell  had  any  concern  with  the  hemp  in  question. 
The  change  in  the  firm  had  not  been  published  in  the  **  Gazette," 
but  was  known  to  the  clerks  in  the  house.  When  Metcalfe  made 
[  254  ]  the  contract  in  March,  1815,  it  was  not  known  by  him  that  any 
change  had  taken  place  in  the  firm.  It  was  in  evidence  that  a 
letter  from  the  present  plaintiffs,  in  the  name  of  the  new  firm, 
had  been  sent  to  the  defendant  in  August,  1815,  advising  him  of 
the  arrival  of  the  hemp,  which  had  at  that  time  fallen  in  price, 
and  calling  upon  him  to  fulfil  his  contract ;  that  shortly  after- 
wards Mr.  Lapage  expressed  to  the  broker  a  wish  to  be  liberated 
from  his  bargain.  He  frequently  spoke  of  the  hemp  which  was 
to  come  by  the  Alexander ;  but  latterly  he  refused  to  take  it, 
upon  the  ground  that  the  insertion  of  Todd's  name  avoided  the 
contract. 

Lens^  Serjt.,  for  the  defendant : 

The  plaintififs  cannot  recover  upon  the  present  contract.  The 
bought  and  sold  notes  are  in  the  name  of  the  old  firm.  Every 
man  has  a  right  to  select  with  whom  he  will  deal.  The  plaintiff 
might  choose  to  contract  with  the  old  firm  of  Todd,  Mitchell  &  Co., 
and  not  with  another  firm.  When  the  broker  sent  the  sold  note 
to  the  plaintiffs,  and  they  discovered,  as  they  must  have  done, 
the  mistake  on  inspection,  it  was  their  duty  to  have  had  the 
bought  note  altered,  and  to  have  apprised  the  defendant  of  the 
error.  The  present  plaintiffs  never  traded  under  the  names  of 
Todd,  Mitchell  &  Co.,  the  firm  with  which  the  defendant  con- 
tracted; and  having  made  a  contract  with  one  set  of  persons,  he 
cannot  be  prejudiced  by  having  it  adopted  by  another. 

GiBBS,  Ch.  J. : 

I  agree  with  the  defendant's  counsel,  that  he  cannot  be  pre- 

[  255  ]       judiced  by  the  substitution.     If  the  defendant  could  shew  any 

inconvenience  which  he  has  sustained  by  the  inaccuracy  of  the 

broker,  it  might  be  an  answer  to  the  present  action.    Metcalfe 

has  misdescribed  the  names  of  his  principals ;   and  if  by  this 
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mistake  the  defendant  was  induced  to  think  that  he  entered  into  Mitohbll 
a  contract  with  one  set  of  men,  and  not  with  any  other ;  and  if,  i^apagb. 
owing  to  the  broker,  he  has  been  prejudiced,  or  excluded  from  a 
set-off,  it  would  be  a  good  defence.  But  the  defendant  has 
notice,  not  from  Todd  &  Co.,  but  expressly  from  the  plaintiffs,  of 
the  arrival  of  the  hemp.  After  that  notice  he  confers  with  the 
broker,  treating  the  contract  as  subsisting.  He  has  notice  from 
the  new  firm  and  makes  no  objection.  This  is  only  a  mistake  of 
the  broker ;  and,  unless  the  defendant  shews  that  he  has  been 
prejudiced,  the  plaintiffs  have  a  right  to  recover 

Verdict  for  plaintiffs. 


JSTofe.— Compare  Boulton  v.  Jones  (1857)  2  H.  &  N.  564,  27  L.  J. 
Ex.  117 ;  Humhle  v.  Hunter  (1848)  12  Q.  B.  310,  17  L.  J.  Q.  B. 
850 ;  and  Robson  v.  Drummond,  2  B.  &  Ad.  803.  The  actual  decision 
in  Mitchell  v.  Lapage,  would  be  more  easily  reconciled  with  the 
other  cases  on  the  supposition  that  the  acceptance  of  the  goods 
and  subsequent  communication  constituted  a  fresh  contract. 
But  in  regard  to  Boulton  v.  Jones,  the  following  suggestion  of  Sir 
F.  Pollock  (Contracts,  6th  ed.  p.  450,  n.)  may  be  considered  : — 
*'  Might  it  not  be  contended  that  according  to  general  usage  a 
proposal  addressed  to  a  trader  at  his  place  of  business  for  the 
supply  of  goods  in  the  way  of  that  business  is,  in  the  absence  of 
anything  showing  special  personal  considerations,  a  proposal  to 
whoever  is  carrying  on  the  same  business  continuously  at  the 
same  place  and  under  the  same  name?  '' — ^B.  C. 
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1916,  TOWNSEND    AND     Others    v.    INGLIS,    REED, 

July  ^,  '  ' 

—  IRVINE,   AND   CO.f 

[  278  ]  (Holt,  N.  P.  27a— 282.) 

A  general  authority  to  pay  for  the  goods  which  he  Bells  may  be  con- 
stituted in  favour  of  a  broker ;  and  may  be  inferred  from  a  course  of 
dealing  between  the  broker  and  his  principals. 

A.  is  employed  by  B.  &  Co.  as  their  broker.  He  sells  goods  the  pro- 
perty of  his  principals,  lying  in  the  London  Docks,  to  C,  and  draws  a 
bill  of  exchange  in  his  own  name,  which  C.  accepts  for  the  amount,  and 
pays.  A.  becomes  a  bankrupt ;  B.  &  Co.  disavow  the  transaction,  and 
call  upon  C.  for  payment;  C.  refuses  to  pay,  alleging  that  he  had 
already  paid  the  broker,  and  brings  trover  for  the  goods  against  B.  & 
Co.,  and  the  treasurer  of  the  London  Do  As.  Held,  that,  inasmuch  as 
B.  &  Co.  had  suffered  their  broker,  upon  some  occasions,  to  draw  bills 
in  his  own  name,  without  mention  of  them,  as  his  principals,  they  were 
bound  by  the  payment  which  had  been  made  to  him  by  C.  in  the 
present  case :  that  the  action  well  lay  against  B.  &  Co.,  but  that  the 
treasurer  of  the  Dock  Company,  who  had  delivered  the  skins  to  B.  & 
Co.  without  notice  of  the  sale,  was  entitled  to  an  acquittal. 

This  was  an  action  of  trover,  brought  to  recover  the  value  of 

nine  casks  of  hare  skins.     Taylor  &  Co.  were  employed  by  Reed, 

Irvine  &  Co.  as  their  brokers.     On  the  27th  of  December,  1814, 

they  sold  to  the  plaintiffs,  on  account  of  Heed,  Irvine  &  Co.  nine 

casks  of  hare  skins,  at  80a.  per  dozen,  then  in  bond  in  the 

London  Docks,  payable  by  a  bill  of  four  months ;  or  two  and  a 

half  per  cent,  discount  for  money  ;  prompt,  fourteen  days.     On 

the  7th  of  January,  1815,  Taylor  obtained  the  delivery  note,  for 

the  purpose  of  having  the  skins  numbered,  and  to  ascertain  the 

sum  for  which  the  bill  was  to  be  drawn.     The  note  was  in  these 

words : — 

"  London,  7th  of  January,  1815. 

**  To  the  Superintendant  of  the  London  Docks ;  please  to 
weigh,  deliver,  transfer,  or  re-house,  to  the  order  of  Messrs. 
[279]       Townsend    &    Co.    the    undermentioned    goods;    they   paying 
charges  to  the  10th  instant. 

"  Signed  for  Reed,  Irvine  &  Co. 

"  B.  FRBBIaAND." 

t  This  case  is  cited,  on  the  point  bxikn  in  Olyn,  MilU^  Carrie  <f  Co, 

that  the  Dock  Company  having  deli-  y.  E,  &   FT.  India  Docks  Co.  (1882) 

vered  to  B.  &  Co.  without  notice  of  7    App.   Cas.  591,   612;    52    L.  J. 

the  sale  to  C.  were  not  liable  to  the  a  B.  146,  157,  47  L.  T.  309.— R.  C. 
latter  for  conversion,  by  Lord  Black- 
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A  bill  of  parcels  was  then  made  out,  in  the  usual  form,  to  the  Townsbnd 
plaintiffs ;  but  the  skins  were  not  sorted  until  the  9th  of  February.  i^qus. 
Taylor  &  Co.  then  drew  a  bill  in  their  own  names,  and  payable 
to  their  own  order,  upon  the  plaintiffs,  for  the  price  of  the  skins. 
The  plaintiffs  accepted  the  bill,  which  bore  date  the  10th  of 
January,  being  the  expiration  of  the  prompt,  and  paid  it  when 
it  became  due.  Taylor  &  Co.  discounted  the  bill,  applied  the 
proceeds  to  their  own  use,  and  became  bankrupts  on  the  first  of 
March  following.  Eeed  &  Co.  then  disavowed  the  act  of  the 
brokers,  and  countermanded  the  delivery  of  the  goods.  The  skins 
continued  in  the  docks  till  September,  1815,  when  they  were 
delivered  by  the  Company  to  the  order  of  Eeed  &  Co.  The 
plaintiffs  did  not  make  a  formal  demand  of  the  Company  till 
January,  1816. 

It  was  in  evidence  that  Taylor  &  Co.,  in  several  instances 
daring  the  course  of  their  dealings  with  Beed,  Irvine  &  Co.,  had 
drawn  biUs  in  their  own  names  for  goods  which  they  had  sold 
on  their  account ;  that  they  sometimes  indorsed  the  bills  over 
to  their  principals  immediately  upon  their  being  accepted ;  at 
other  times,  they  kept  them  till  their  maturity,  and  paid  the 
money  at  the  expiration  of  the  time. 

Best  and  Bosanquet,  Serjts.,  for  the  defendants,  made  two  r  230 1 
points : — 1.  It  is  admitted  that  Beed  &  Co.  have  not  been  paid 
for  these  skins ;  the  broker  alone  has  received  the  money,  who 
was  known  to  the  plaintiffs  to  be  acting  as  an  agent.  The  con- 
tract disclosed  the  name  of  the  principals ;  the  plaintiffs,  there- 
fore, should  have  gone  to  them ;  they  acted  incautiously  iu 
giving  the  bill  to  the  broker  without  the  express  consent  of  the 
principals.  Where  the  dgent  acts  as  a  principal,  the  purchaser 
who  deals  with  him  is  safe  in  paying  him  ;  but,  where  he  is  a 
known  agent,  if  the  purchaser  make  the  payment  personally  and 
expressly  to  the  broker,  whose  authority  extends  only  to  sale, 
and  not  to  receive  payment,  he  acts  at  his  own  risk. — 2.  Mr. 
Inglis,  the  treasurer  of  the  Dock  Company,  is  entitled  to  an 
acquittal :  at  the  time  of  the  formal  demand  of  the  goods,  they 
had  been  delivered  out  to  the  order  of  Beed  &  Co.  near  four 
months.      They  had  never  been  entered  in  the  name  of  the 
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TowNSENB    plaintiffs  in  the  dock  books ;  the  sale  as  between  the  plaintiffs 
iNOLis.      ^^^  Beed  &  Co.,  might  be  complete,  but  the  Dock  Company  had 
not,  by  any  act  of  their  own,  attorned  to  the  transfer :  they  had 
not,  therefore,  been  guilty  of  a  conversion. 

[  281  ]  Lens,  Serjt.,  contra  : 

With  respect  to  the  first  question,  it  is  in  evidence  that  Beed 
&  Co.  had  authorized  the  broker  to  draw  bills  and  receive  pay- 
ments in  many  instances.  He  had  made  him  his  agent  with 
this  large  authority,  and  must  incur  the  risk  of  the  credit  he 
gave  him.  With  regard  to  the  second  objection;  the  Dock 
Company,  by  the  delivery  of  skins,  in  September,  1815,  to  the 
order  of  Reed,  Irvine  &  Co.,  which  skins,  by  the  contract  of  sale 
and  payment,  were  at  that  time  the  property  of  the  plaintiffs, 
had  been  guilty  of  a  conversion.  They  are  bound  to  a  knowledge 
of  the  rights  of  the  parties  whose  property  they  have  in  their 
custody,  and  assume  to  dispose  of. 

GiBBS,  Ch.  J. : 

The  defendants  contend  that,  as  the  plaintiffs  have  paid  the 
brokers,  and  not  them,  they  are  entitled  to  the  skins.  The 
plaintiffs  rest  their  case  upon  this  ground  ;  that,  in  paying  the 
broker,  however  unusual  that  practice  may  be,  they  have  paid 
an  agent  who  was  acting  in  a  course  of  dealing  established 
between  himself  and  the  defendants,  and  whose  authority  ex- 
tended to  draw  bills  in  his  own  name,  and  to  receive  payment. 
I  think  there  is  evidence  for  the  jury  to  collect  that  Taylor  &  Co. 
had  this  authority  from  their  principals.  I  am  likewise  of 
opinion  that  the  treasurer  of  the  Dock  Company  is  not  answer- 
able. Though  the  skins  were  the  property  of  the  plaintiffs  from 
the  completion  of  the  bargain,  the  Company  had  made  no 
transfer,  and  had  no  notice  of  their  possessory  title,  when  they 
delivered  the  skins  to  Reed  &  Co.  in  September.  Mr.  Inglis, 
therefore,  is  entitled  to  a  verdict. 

The  Jutyfound  a  verdict  for  the  plaintiff's  agaifist 
Reed,  Irvine  d-  Co. ;  and  acquitted  the 
treasurer,  Mr.  Inglis. 
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DUEEELL  AND  Another  v.   BEDEELEY.f  isie. 

(Holt,  N.  P.  283-287.)  ~^ 

1.  It  is  the  duty  of  the  assured,  not  only  to  communicate  to  the 
underwriter  articles  of  intelligence  which  may  affect  his  choice,  whether 
he  will  insure  at  all,  and  at  what  premium  he  will  insure ;  but,  like- 
wise, all  rumours  and  reports  which  may  tend  to  enhance  the  magnitude 
of  the  risk. 

2.  The  opinion  of  underwriters,  whether,  upon  certain  facts  being 
communicated  to  them,  they  would  or  would  not  have  insured  the  par- 
ticular Toyage,  cannot  be  received  as  evidence.  The  materiality  of  the 
intelligence  or  rumours,  which  the  assured  is  charged  with  having 
suppressed,  is  a  question  for  the  jury,  under  the  circumstances  of  the 
case,  and  ought  not  to  rest  upon  the  opinion  of  mercantile  men. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Hazard, 
which  had  letters  of  marque  as  a  privateer,  from  the  6th  of 
March  to  the  6th  of  May  inclusive,  during  the  cruise  against  the 
enemies  of  Great  Britain,  in  sea  and  port,  &c.  with  the  usual 
terms.  The  policy  had  been  effected  by  Mr.  Willis,  the  broker ; 
and  bore  date  the  24th  of  March.  The  ship  was  fitted  out  in 
Jersey ;  she  sailed  on  her  cruise  on  Sunday,  the  6th  of  March, 
at  noon ;  and  at  five  o'clock  the  next  morning  she  was  captured 
by  two  French  frigates  and  a  sloop  of  war,  about  twelve  leagues 
from  Jersey,  and  carried  into  St.  Maloes. 

It  was  in  evidence,  that  on  the  8th  and  9th  of  March,  there 
were  reports  in  Jersey,  which  gained  considerable  credit,  that 
some  French  frigates  were  about  the  coast ;  and  that  a  capture 
had  been  made  on  the  7th  ;  that  on  the  latter  day  a  ship's  bin- 
nacle had  been  afloat  at  sea,  on  which  was  a  compass  of  a  par- 
ticular description.  The  order  of  insurance,  which  was  sent  by 
the  plaintiffs  to  the  broker,  bore  date  the  16th  of  March ;  up 
to  which  time,  from  the  sailing  of  the  ship  on  the  6th,  these 
reports  continued  to  prevail,  and  were  uncontradicted.  The 
plaintiffs'  letter  was  not  received  by  the  broker  till  the  24th  of 
March,  on  which  day  the  insurance  was  effected.  The  letter  was  [  284  ] 
a  naked  order  to  insure  the  ship,  and  w^as  silent  as  to  all  of  the 
reports  which  prevailed,  and  as  to  all  the  circumstances  which 
had  occurred  since  the  Hazard  sailed. 

t  See  WUhs  v.  Glwer,  8  E.  E.  739,  and  note  there.— E.  C. 
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DuRnsLL  Best,  Serjt.,  for  the  defendant,  contended  that  the  plaintiffs 

Bkdeblet.  ^vere  not  entitled  to  recover :  they  have  suppressed  most  im- 
portant intelligence,  which  they  ought  in  good  faith  to  have 
communicated  to  the  underwriters.  If  these  rumours  had  been 
otated  at  Lloyd*s,  would  any  man  have  underwritten  this  vessel 
upon  any  terms  ?  They  have  insured  mala  fide :  they  have 
thrown  a  risk  upon  the  defendant,  which,  upon  a  fair  disclosure 
of  all  the  circumstances,  he  would  not  have  undertaken.  He 
relied  upon  Lynch  v.  Hamilton,  8  Taunt.  87 1  and  the  cases  there 
cited. 

LenSy  Serjt.,  contra : 

There  is  a  distinction  between  rumours  and  actual  intelligence. 
There  is  no  case  which  goes  the  length  of  stating,  that  rumours 
are  to  be  communicated  to  the  underwriters.  The  case  of  Lynch 
V.  Hamilton  was  widely  different :  there  actual  intelligence  had 
been  received  and  stuck  up  at  Lloyd's ;  but  mere  reports,  which 
may  be  founded  or  unfounded,  which  have  nothing  precise  or 
defined,  need  not  be  communicated.  He  admitted  that  it  was  a 
question  for  the  jury,  whether  the  rumours  which  prevailed 
between  the  6th  and  16th  of  March  were  of  such  a  description 
that  the  plaintiffs  were  bound  in  fairness  to  communicate  them. 

:  C8:i  Best,  Serjt.,  proposed  to  call  some  underwriters  to  prove, 

that  if  the  rumours  stated  had  been  communicated  to  them,  they 
would  not  have  engaged  in  the  risk. 

And  he  was  permitted,  notwithstanding  an  objection  of  LenSy 
and  the  L.  C.  J.  expressing  serious  doubts  as  to  the  admissibility 
of  the  evidence,  to  examine  to  this  fact. 

The  witnesses  stated,  they  were  of  opinion  that  the  rumours 
ought  to  have  been  communicated  to  the  underwriters. 

GiBBS,  Ch.  J. : 

The  question  is,  did  the  plaintiff  know  any  facts  injurious  to 
the  adventure,  which  ought,  in  common  honesty,  to  have  been 

t  12  R.  B.  591. 
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commanicated  to  the  underwriters ;  I  mean  subatantial  facts,  Dubbell 
which  were  likely  to  change  their  opinion  as  to  the  magnitude  of  bkdeblet. 
the  risk. 

Loose  rumours  which  have  gathered  together,  no  one  knows 
how,  need  not  be  communicated.  Intelligence,  properly  so 
called,  and  as  it  is  understood  by  mercantile  men,  ought  to  be 
disclosed  when  known.  The  materiality  of  the  facts  known  and 
suppressed  are  for  the  decision  of  the  jury.  If  the  concealment 
be  of  a  material  fact,  whether  a  rumour,  report,  or  an  article  of 
intelligence,  it  ought  to  be  communicated ;  if  immaterial,  it  may 
be  withholden.  I  am  of  opinion,  though  I  received  it  with 
reserve,  that  the  evidence  of  the  underwriters  who  were  called  to 
give  their  opinion  of  the  materiality  of  the  rumours,  and  of  the  [  28G  ] 
effect  they  would  have  had  upon  the  premium,  is  not  admissible 
evidence.  Lord  Mansfield  and  Lord  Kbnyon  discountenanced 
this  evidence  of  opinion;  and  I  think  it  ought  not  to  be  received. 
It  is  the  province  of  a  jury,  and  not  of  individual  underwriters, 
to  decide  what  facts  ought  to  be  communicated.  It  is  not  a 
question  of  science,  in  which  scientific  men  will  mostly  think 
alike,  but  a  question  of  opinion,  liable  to  be  governed  by  fancy, 
and  in  which  the  diversity  might  be  endless.  Such  evidence 
leads  to  nothing  satisfactory,  and  ought  on  that  ground  to  be 
rejected.  In  the  present  case,  the  reports  cannot  be  called 
loose ;  the  plaintiff  knew  the  frigates  had  been  off  the  island  ;  a 
capture  was  reported  to  have  been  made ;  a  binnacle  had 
actually  been  seen  floating  with  a  compass  upon  it :  this  latter 
circumstance  was  a  fact ;  it  was  intelligence  in  its  proper  mer- 
cantile sense.  Ought  not  the  plaintiff  to  have  communicated 
these  rumours,  coupled  with  the  facts,  to  the  broker  who  was  to 
obtain  the  policy.  He  knew  the  current  knowledge  of  Jersey  on 
this  subject;  the  underwriters  could  know  nothing  of  it.  If 
therefore  a  communication  of  these  facts  would,  in  the  minds 
of  reasonable  men,  have  made  an  impression  affecting  the  mag- 
nitude of  the  risk  in  which  they  were  invited  to  engage,  they 
ought  to  have  been  communicated. 

The  Jury  were  of  opinion,  that  the  rumours  ought  to  have 

been  communicated. 

Verdict  for  the  defendant. 

B.R. — ^VOL.  XVn.  T  T 
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[290] 


1^        HASTINGS    AND    Others    v.  WILSON  and   Others.! 

(Holt,  N.  P.  290—292.) 

Assignees  (under  the  old  bankruptcy  Acts)  are  not  concluded  by 
patting  up  the  premises  to  sell :  they  may  make  an  experiment  to  see 
if  the  lease  be  beneficial ;  but,  in  a  case  where  they  put  up  the  premises 
to  auction,  and  found  a  purchaser,  and  received  a  deposit,  but  the 
contract  of  sale  afterwards  went  off,  without  the  assignees  shewing  any 
reason  why  they  did  not  enforce  the  sale :  Held,  that  they  were  liable  to 
the  payment  of  rent,  as  ''  assignees  of  all  the  estate,  and  interest.  &c.  of 
the  bankrupt,  in  the  premises." 

The  plaintiflfa  sued  as  executors  of  Sir  Elijah  Impey,  Knt. 
deceased  :  the  defendants  were  assignees  of  Milton,  a  bankrupt. 

This  was  an  action  of  covenant  for  rent;  and  the  question 
was,  whether  the  defendants,  in  the  character  of  assignees,  were 
liable  to  the  payment  of  rent.  The  plaintiffs  charged  them  as 
assignees  of  the  term,  by  derivation  from  the  first  lessee  Milton. 
Milton,  who  had  occupied  the  premises  in  question,  became  a 
bankrupt  in  April,  1815,  when  the  defendants  were  chosen 
assignees.  They  paid  a  quarter's  rent,  and  on  the  8th  of  June 
put  up  the  premises  to  auction ;  the  premises  were  knocked 
down  to  a  purchaser  for  400/.,  who  immediately  paid  a  deposit 
of  992.  Owing  to  some  cause  which  did  not  appear  in  evidence, 
but  which  was  alleged  by  the  plaintiffs'  counsel  to  have  been  a 
misdescription  of  the  premises,  the  purchaser  refused  to  com- 
plete the  contract,  and  the  purchase  money  was  returned.  In 
February,  1816,  the  premises  were  again  put  up  to  auction, 
when,  no  purchaser  offering,  they  were  bough  in  by  the 
assignees. 

B(8tf  Serjt.,  for  the  plaintiffs,  contended,  that  under  these 

circumstances  the  defendants  were  liable  as  assignees  of  the 

term.     He  admitted  that  assignees  had  a  reasonable  time  to 

[  291  ]       decide  whether  they  would  take  the  lease  of  which  they  find  the 

t  The  conditions  as  to  vesting  and  ruptcy  Act,  1883,  s.  55.    But  qwxrf 

disclaimer  are  much  changed  under  whether   that  section  prevents  t^e 

modem  Acts.      See  (under  Act  of  trustee  from  determining  his  elec- 

1869)    Titterton  v.    Cooper  (1882)   9  tion,  by  an  actual  contract  of  sale, 

Q.  B.  Div.  473,  485,  51  L.  J.  Q.  B.  which  for  some  unexplained  reason 

472,  46  L.  T.  870;  and  see  Bank-  is  not  enforced.— E.  C. 
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bankrupt  posseBsed,  or  not.    That  the  mere  act  of  patting  the     Hastings 

premises  up  to  auction  would  not  make  the  assignees  liable ;  but      wilbon. 

in  the  present  case  a  purchaser  was  found  and  accepted,  and  it 

was  their  fault,  that  the  premises  were  not  sold :  at  all  events, 

after  the  first  treaty  went  off,  they  ought  to  have  delivered  up 

the  premises ;    but  they  make  a  second  attempt  nine  months 

after.   How  long  a  time  were  assignees  to  claim  for  their  election, 

and  to  keep  the  landlord  of  premises  without  his  rent  in  a  state 

of  uncertainty  ? 

Vaitghan,  Serjt.,  contra,  relied  on  Turner  v.  Richardson, 
7  East,  335.  It  was  admitted  in  that  case  that  assignees  might 
make  an  experiment  to  see  if  the  lease  were  beneficial :  if  they 
were  concluded,  by  a  mere  oflfer  of  sale,  their  situation  would  be 
most  perilous.  There  was  no  material  distinction  between  the 
present  case  and  the  one  cited.  A  purchaser  was  indeed  found  ; 
but  he  is  stated  to  have  made  an  objection:  that  objection  might 
be  reasonable,  and  not  imputable  to  any  misconduct  in  the 
assignees.  If  the  mere  offering  to  sell  had  been  holden  not  to 
conclude  the  assignees,  neither  ought  they  to  be  concluded  in  a 
case  where,  after  the  offer  to  sell,  the  bidder  has  not  perfected 
his  bidding. 

GiBBS,  Ch.  J. : 

I  am  of  opinion  that  the  assignees  are  bound  under  the  cir- 
cumstances ;  I  have  no  evidence  to  satisfy  me  why  they  did  not 
enforce  the  contract  of  sale.  They  put  up  the  premises  to 
auction,  find  a  purchaser,  and  receive  a  deposit.  In  the  absence  [  -^'^  ] 
of  evidence  to  the  contrary,  I  must  presume  that  contract  of  sale 
to  be  now  in  force.  The  contract  of  sale  fixes  them  with 
possession,  and  they  must  shew  why  they  did  not  enforce  the 
sale. 

The  plaintiff's  had  a  verdict. 


T  T  2 
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1816  BEECHING    AKD  Others   v.   GOWEILt 

(Holt,  N.  P.  313—316.) 

r  318 1 

"*  A  banker's  promissory  note  is  made  payable  at  Tunbridge,  and  like- 

wise at  liondon.  The  bolder  has  a  right  to  present  it  at  either  place, 
and  if  payment  be  refused  in  London,  it  is  no  defence  on  the  part  of 
those  who  contend  that  the  holder  has  been  guilty  of  laches,  to  prove, 
that  if  payment  had  been  demanded  at  Tunbridge,  which  was  the  more 
conyenient,  and  nearer  place,  the  bill  would  have  been  paid. 

This  was  an  action  for  money  had  and  received.  The 
plaintiffs  are  bankers  at  Tunbridge.  On  the  5th  of  March,  1816, 
the  defendant  brought  some  notes  to  their  bank,  which  he 
desired  to  exchange  for  Tunbridge  notes ;  they  accordingly  gave 
him  their  own  notes,  and,  amongst  other  notes,  they  received 
from  him  a  10{.  note  of  the  Kentish  Bank,  payable  at  the  bank- 
ing house  at  Maidstone,  and  at  Eamsbottom's  &  Co.  in  London. 
The  plaintiffs  sent  the  10/.  note  to  London  on  the  evening  of  the 
6th ;  on  the  6th  it  was  presented  for  payment  at  Eamsbottom's, 
whose  house  stopt  on  that  day,  and  the  note  was  dishonoured. 
It  was  returned  to  the  plaintiffs  on  the  7th,  and  notice  was  then 
given  to  the  defendant ;  but  he  refused  to  pay  it.  Eamsbottom's 
house  paid  the  whole  of  the  5th  of  March,  and  shut  up  on  the 
6th.  The  Maidstone  Bank,  which  had  issued  this  note,  paid  the 
whole  of  the  6th,  but  shut  up  on  the  7th.  Maidstone  is  only 
fourteen  miles  from  Tunbridge ;  and  the  plaintiffs  had  an  agent 
there. 

[  314  ]  Best,  Serjt.,  for  the  defendant : 

The  plaintiffs  have  chosen  to  send  this  note  to  London,  which 
was  more  than  double  the  distance  of  Maidstone  from  Tunbridge. 
Had  they  sent  it  to  Maidstone  on  the  day  on  which  they  received 
it,  or  upon  any  time  the  next  day,  it  would  have  been  paid. 
They  have  been  guilty  of  laches. 

GiBBS,  Ch.  J. : 

I  am  of  opinion,  as  the  note  was  payable  at  both  places,  that 

the  plaintiffs  had  an  option  to  present  at  either. 

«  «  *  *  « 

t  Mentioned  by  Judge  Chalmers,  Bills  of  Exchange  Act,  1882,  s.  45  (4) 
p.  145,  4th  ed.,  as  an  illustration  of      (a).    And  see  s.  87  of  the  Act. — B.  C. 
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GERALDES    v.   DONISON.  ;^- 

(Holt,  N.  P.  346—348.)  [■  345  j 

Where  goods  are  shipped  under  bill  of  lading;  expressing  certain 
weights  and  signed  under  reservation  "  weights  unknown,"  it  may  be 
explained  by  a  custom  of  merchants  in  the  particular  trade  to  check 
the  weight  (for  the  purpose  of  ascertaining  the  freight),  by  the  King's 
landing  scales,  and  to  pay  according  to  the  net  weight. 

If  the  consignee,  to  get  his  goods  delivered  to  him,  pay  more  than  the 
net  weight  amounts  to,  he  may  recover  back  the  surplus  in  an  action 
for  money  had  and  received. 

Money  had  and  received.  The  action  was  brought  to  recover 
the  sum  of  112Z.  16fi.  6d.  which  the  plaintiff  alleged  that  he  had 
overpaid,  under  a  bill  of  lading,  for  freight.  The  cargo  was 
sugars,  consigned  from  the  Brazils ;  and,  by  the  terms  of  the 
bill  of  lading,  they  were  to  be  paid  for  at  ten  guineas  per  ton. 
The  weight  of  the  sugar,  which  was  in  foreign  denominations, 
was  written  in  the  margin  of  the  bill  of  lading ;  and  the  question 
was,  whether  the  sugar  was  to  be  paid  for  according  tp  the  actual 
weight  at  the  King's  beams,  or  according  to  the  weights  expressed 
in  the  bill  of  lading.  The  plaintiff  had  paid  freight  according  to 
the  description  in  the  bill  of  lading. 

Bestj  Serjt.,  for  the  defendant,  contended,  1.  That  the 
weight  in  the  margin  of  the  bill  of  lading  was  the  measure  of 
payment.  There  were  no  terms  in  the  contract  that  the  sugar 
was  to  be  taken  by  its  weight  at  the  King's  beams.  2.  The 
plaintiff  has  paid,  and  the  account  is  settled.  He  has  taken  the 
sugar  at  the  weights  expressed  in  the  bill  of  lading,  and  cannot 
now  resort  to  another  measure.  3.  This  is  a  written  contract : 
the  parties  are  supposed  to  mean  what  the  contract  expresses ; 
and  no  usage  can  be  permitted  to  control  it. 

Vaughan,  Serjt.,  and  F.  Pollock,  contra. 

G1BB8,  Ch.  J. :  [  347  J 

The  plaintiff  has  paid  the  freight  to  get  out  his  goods  :  this  is 
a  mistake  in  fact,  and  not  in  law.  The  account,  therefore,  is  not 
concluded.    It  is  a  question  of  construction  on  the  bill  of  lading. 
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Gebaldbs  in  T^hich  I  must  call  in  aid  the  usage  of  merchants ;  and  the 
DoNi'soK.  j'lry  will  construe  the  contract  with  reference  to  that  usage. 
Though  the  weights  are  expressed  in  the  margin,  the  captain 
(perhaps  to  protect  himself)  signs  it  with  this  reservation, 
''weights  unknown.''!  I  think  this  opens  the  instrument  to 
explanation.  Undoubtedly  the  captain  may,  by  the  contract, 
bind  the  consignee  to  pay  the  gross  weight ;  but  it  must  be  by 
express  stipulation.  I  am  myself  of  opinion  that  weight  means 
net  weight ;  and  if  the  defendant  has  been  overpaid,  he  must 
refund. 

The  jury  said,  that  it  was  the  uniform  practice  to  checl^  the 
weight  expressed  in  the  biU  of  lading  by  the  King's  landing 
scales,  and  to  pay  according  to  the  net  weight  ascertained  there. 

Verdict  for  the  plaintiff. 


Reporter's  Note. — In  all  matters  of  commerce,  where  foreign 
weights  are  introduced  in  the  contract,  it  is  the  usage  of  mer- 
chants to  regard  such  foreign  weights  as  mere  denominations  of 
a  weight  certain  ;  and,  therefore,  if  in  the  subsequent  weighing 
[  348  ]  at  the  King's  beams,  and  therein,  in  the  reduction  to  English 
weight,  the  total  wants  any  thing  of  the  amount  of  weight  agreed 
for  in  the  contract,  the  merchant  is  not  concluded  by  the  tale,  as 
it  were,  of  the  foreign  weight ;  but  may  demand  what  is  deficient 
of  his  equivalent  in  English  weight.  It  is  unnecessary  to  adduce 
any  authority,  and  still  less  to  assign  any  reason,  for  a  rule 
founded  on  such  manifest  justice.  The  merchant  stipulates  for 
a  weight  certain,  no  matter  by  what  denomination ;  and  he  is 
not  to  have  less  than  his  contract. 

t  A  different  construction  has  been  the    ascertainment   of   the    freight, 

put  upon  these  words  where  the  bill  TuUy  v.  Terry  (1873)  L.  E.  8  C.  P. 

of  lading  was  for  goods  **  shipped  as  679, 42  L.  J.  C.  P.  240,  29  L.  T.  36.— 

per  charter  party ;  "  and  the  charter  E.  C. 
party  contained  a  special  clause  as  to 
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C.  p.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 

POTHONIER  ANii   HODGSON   v.   DAWSON.f  i8i6. 

(Holt,  N.  P.  383—386.) 

[383] 

1.  In  an  action  of  trover  against  the  defendant,  for  not  delivering 

some  wine  deposited  with  her  by  way  of  security  for  an  advance  of 
money :  Held,  that  it  was  not  sufficient  evidence  of  a  conversion  to 
shew,  that  her  son,  who  acted  as  her  general  agent,  refused  to  give  it 
up ;  and  that  it  was  necessary  to  prove,  that  such  agent  acted  under  a 
special  direction,  in  order  to  make  the  defendant  liable. 

2.  If  goods  are  deposited  as  a  security  for  a  loan  of  money,  such 
deposit  constitutes  something  more  than  the  right  of  lien ;  and  it  is  to  be 
inferred  that  the  contract  between  the  parties  is,  that  if  the  borrower  do 
not  repay  the  advance,  the  lender  shall  be  at  liberty  to  reimburse  him- 
self by  the  sale  of  the  deposit. 

This  was  an  action  of  trover  to  recover  some  wine  which  had 
been  deposited  in  the  defendant's  cellar.  The  circumstances 
were  these :  Pothonier,  being  in  want  of  money,  applied  to  the 
defendant  to  advance  him  some,  and  proposed  to  deposit  200 
dozen  of  wine  in  her  hands.  This  wine  was  to  remain  as  a  security 
for  the  money  advanced.  It  was  agreed  that  the  plaintiff  should 
be  at  no  expense  for  warehouse-room,  and  should  have  the  wine 
re-delivered  upon  satisfying  the  loan.  The  wine  having  been 
deposited,  and  bills  accepted  by  Pothonier  for  the  money 
advanced,  the  plaintiff,  a  few  months  afterwards,  took  in  the 
co-plaintiff,  Hodgson,  as  his  partner.  The  wine  remained  in  the 
defendant's  cellars ;  and  it  appeared  that  the  plaintiffs,  in  two  or 
three  instances,  had  sent  for  a  portion  of  this  wine  to  the 
defendant,  and  that  some  dozens  had  been  delivered  out  to  the 
joint  order  of  Pothonier  and  Hodgson.  The  bills  which 
Pothonier  gave  were  not  paid,  and  he  became  insolvent.  After- 
wards Hodgson,  in  their  joint  names,  applied  to  the  defendant 
for  the  wine,  which  she  refused  to  deliver,  and  sold  to  reimburse 
herself.  In  consequence  of  this  refusal  and  sale,  the  plaintiffs 
brought  the  present  action.     In  order  to  prove  a  conversion,  a       [  '^^  1 

t  Referred  to  and  followed  in  Q.  B.  585,  606,  35  L.  J.  Q.  B.  232, 
Donald  v.  Suckling  (1866)  L.  E.    1      244,  14  L.  T.  772.— B.  C. 
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PoTHoxiEB    witness  was  called,  who  stated,  that  he  applied  to  the  defendant 
Dawson.      ^^^  *^®  wine,  and  that  she  referred  him  to  her  son,  who  had  the 
management  of  the  business :  he  refused  to  deliver  it  up,  or  to 
pay  over  the  proceeds. 

Vaiighan,  Serjt.,  for  the  defendant,  contended,  that  this  was 
no  evidence  of  a  conversion  by  the  defendant. 

Best,  Serjt.,  contra  : 

The  acts  of  the  defendant's  agent  and  servant  are  her  acts  - 
she  entrusted  the  management  of  her  business  to  him  ;  and  she 
refers  to  him  upon  an  application.  What  he  says  and  does,  under 
such  circumstances,  must  bind  her. 

GiBBS,  Ch.  J. : 

It  is  not  necessary  to  discuss  how  far  the  son,  who  is  employed 
as  a  general  agent  and  servant,  may  bind  the  mother  by  contracts 
which  he  makes  with  third  parties.  But  his  refusal  to  deliver 
the  wine  in  question  does  not  aflfect  her  with  a  conversion.  It 
mi^ht  be  her  conversion  ;  but  she  cannot  be  made  a  wrong-doer 
by  this  evidence.  The  plaintiffs,  however,  may  shew  that,  in 
the  particular  fact  of  the  refusal,  he  acted  under  her  special 
direction. 

The  conversion  was  afterwards  proved  by  other  evidence. 

[386]  Vavghan,   Serjt.,   for  the  defendant,   contended,   that   the 

defendant  had  a  right  to  detain  the  wine.  It  was  deposited  with 
her  as  a  security  for  the  separate  debt  of  Pothonier  at  a  time 
when  Hodgson  was  no  partner.  She  had  a  lien  upon  it,  if  not  & 
property  in  the  wine,  upon  the  non-payment  of  the  bills* 
Pothonier,  by  taking  in  a  partner,  could  not  communicate  any 
right  to  him  which  he  himself  had  not. 

Best,  Serjt.,  contra  : 

Admitting  the  defendant  had  a  right  of  lien,  she  has  clearly 
been  guilty  of  a  conversion  by  selling  the  wine.    The  right 
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of  lien  is  collateral  to  the  right  of  property,  and  does  not  entitle     Pothonieb 
the  party  claiming  it  to  sell.  Dawsos, 

GiBBs,  Ch.  J. : 

The  defendant  is  entitled  to  a  verdict.  Undoubtedly,  as  a 
general  proposition,  a  right  of  lien  gives  no  right  to  sell  the 
goods.  But  when  goods  are  deposited,  by  way  of  security,  to 
indemnify  a  party  against  a  loan  of  money,  it  is  more  than  a 
pledge.  The  lender's  rights  are  more  extensive  than  such  as 
accrue  under  an  ordinary  lien  in  the  way  of  trade.  These  goods 
were  deposited  to  secure  a  loan.  It  may  be  inferred,  therefore, 
that  the  contract  was  this : — "  If  I  (the  borrower)  repay  the 
money,  you  must  re-deliver  the  goods ;  but  if  I  fail  to  repay  it, 
you  may  use  the  security  I  have  left  to  repay  yourself."  I  think, 
therefore,  the  defendant  had  a  right  to  sell.  There  is  no  fraud 
practised  upon  Hodgson  ;  and  the  delivery  of  a  few  dozen  of  wine 
to  the  joint  order  of  Pothonier  and  Hodgson  cannot  be  strained 
into  a  renunciation  of  the  defendant's  property  in  the  wine,  and  [  386  ] 
an  admission  that  she  held  it  for  both. 

Verdict  for  the  defendwit. 


HEDLEY  V.   LAPAGE.  me. 

(Holt,  392—394  ) 


1.  A.  undertakes  to  smuggle  certain  goods,  belonging  to  B.,  into 
Bussia.  A  regular  bill  of  lading  is  made  ont  of  the  goods,  in  whicb  the 
freight  charged  ia  the  usual  freight  according  to  the  bulk  of  the  goods. 
But  a  second  contract  is  made  between  the  parties,  by  which  B.  under- 
takes to  pay  A.  a  larger  sum  of  money  if  the  goods  should  be  safely 
landed  in  the  foreign  port.  The  goods  are  landed.  B.  pays  the  freight 
under  the  bill  of  lading,  and  likewise  part  of  the  money  under  the 
agreement,  but  refuses  to  pay  the  remainder :  Held,  that  notwithstand- 
ing the  bill  of  lading,  he  was  liable  to  pay  the  residue  as  extra  freight. 

2.  Extra  freight  may  be  recovered  under  a  common  count  for  work 
and  labour,  &c. 

The  plaintiff  sued  as  administratrix  of  her  late  husband,  who 
had  been  captain  of  a  merchant  ship  trading  between  England 
and  Russia.     The  action  was  brought  to  recover  the  sum  of 


[392] 
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Hedlby  87/.  10«.,  which  was  claimed  to  be  due  as  extra  freight  for  the 
Lapage.  conveyance  of  some  bales  of  woollen  from  England  to  St. 
Petersburgh.  It  appeared  that  goods  of  this  kind  were  pro- 
hibited by  the  liussian  Government ;  and  that  any  foreign  ship, 
on  board  of  which  they  were  found,  was  subject  to  confiscation. 
Begular  bills  of  lading  were  made  out  for  the  goods  in  question  ; 
and  it  was  admitted  that  the  freight  had  been  paid  to  the  owner 
according  to  the  bill  of  lading.  But  it  was  likewise  in  evidence 
that  an  agreement  had  been  entered  into  between  the  captain 
and  the  defendant,  ''that,  in  case  the  bales  should  be  safely 
landed  and  warehoused  in  Bussia,  the  defendant  would  pay  him 
the  sum  of  lOOi."  The  goods  were  safely  landed  in  Bussia  ;  and 
the  defendant  paid  a  part  of  the  money  under  this  agreement, 
l)ut  refused  to  pay  the  residue ;  for  which  this  action  was 
brought.  The  declaration  contained  counts  for  freight,  and  the 
common  counts.  The  defendant  had  likewise  expressly  promised 
to  pay. 

i  393  ]  Vaiighan,  Serjt.,  for  the  defendant : 

Admitting  that  a  contract  to  smuggle  goods  into  a  foreign 
country  can  be  sustained  in  an  English  court  of  justice,  upon 
the  principle  that  the  laws  of  one  State  do  not  regard  the 
revenue  laws  of  another,  the  plaintiff  cannot  maintain  this 
action: — 1.  Because  the  stipulated  freight  for  these  goods  has 
already  been  paid  according  to  the  terms  of  the  bill  of  lading. 
2.  The  plaintiff,  having  contracted  to  carry  the  goods  for  a  certain 
sum,  is  precluded  from  recovering  another  sum  by  a  bye  bargain 
without  a  new  consideration.  3.  This  declaration  contains  only 
counts  upon  an  action  for  freight.  There  are  no  special  counts 
for  extra  freight.  Extra  freight  is  an  anomaly  in  law,  and 
cannot  be  recovered  but  on  a  contract  made  in  terms  to 
include  it. 

Best,  Serjt.,  contra  : 

The  captain  has  a  right  to  stand  upon  his  express  agreement 
with  the  defendant.  It  may  not  be  correct  to  call  it  a  contract 
for  extra  freight ;  but  there  is  a  consideration  for  the  defendant's 
promise  in  the  care  and  trouble  which  the  captain  took  to  land 
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these  goods  in  Russia.  There  is  no  need  of  special  counts.  Hedley 
Freight  may  be  recovered  upon  a  cjount  for  work  and  labour,  lapage. 
The  defendant  moreover  has  promised  to  pay. 

Park,  J. : 

I  think  the  plaintiff  is  entitled  to  recover,  notwithstanding  he 
has  been  paid  the  stipulated  freight  under  the  bill  of  lading. 
Extra  freight  may  not  be  the  correct  term  for  the  present  claim ; 
but  the  barely  having  of  these  goods  on  board  subjected  the 
ship  to  confiscation  by  the  laws  of  Bussia.  The  freight  stipu-  [  sti4  ] 
lated  by  the  bill  of  lading  was  little  more  than  colourable,  and 
not  meant  as  an  indemnity  for  the  risk.  It  is  absurd  to  suppose 
that  it  was.  But  every  objection  of  this  kind  is  waived  by  the 
I)romise  to  pay.     There  is  no  need  of  any  special  counts. 


DUNN  V.   SLEKt  !!!!* 

(Holt,  N.  P.  399—404 ;  8.  C.  1  Moore,  2.)  [  89^  ] 

Though  time  given  to  the  principal  will,  under  certain  circum- 
stances, exonerate  a  surety ;  yet,  time  given  to  a  surety,  without  the 
privity  of  his  co-surety,  will  not,  upon  his  paying  the  debt,  affect  his 
light  of  action  for  contribution  against  such  co-surety. 

This  was  an  action  of  contribution  brought  by  one  surety 
against  a  co-surety,  to  recover  an  aliquot  share  of  a  sum  of 
money  which  he  had  been  obliged  to  pay,  in  consequence  of 
his  having  entered  into  a  bond  jointly  with  the  defendant 
and  others,  to  indemnify  Brown  &  Co.,  who  were  bankers 
at  Brighton,  against  any  loss  which  they  might  sustain  in 
certain  transactions  with  a  Mr.  John  Slee,  the  defendant's 
brother.     The  case  was  this :   John  Slee  had  become  indebted 

f  It  is  difficult  to  say  that  this  case  now  apply.    The  right  of  a  surety  on 

is  quite  obsolete.     But,  having  re-  payment  to  sue  his  co-surety  would 

gard  to  the  Mercantile  Law  Amend-  obviously  be  defeated  by  the  creditor 

ment  Act,  19  &  20  Yict.  c.  97,  s.  5,  giving  time  to  the  latter.— B.  C. 
the  reasoning  of  Pakk  J.  would  not 
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Dunn-  to  Brown  &  Co.,  who  called  upon  him  for  some  security.  John 
slee.  Slee  proposed  a  bond  to  be  executed  by  himself  and  three 
sureties,  jointly,  and  severally.  The  sureties  were,  Josiah  Slee, 
the  present  defendant,  Atkins,  and  Dunn.  The  bond  was  for 
3,0002.,  the  conditions  were  for  a  general  indenmity,  and  it  was 
provided  that  three  months'  notice  should  be  given  to  the  parties 
before  the  bond  was  to  be  put  in  suit.  The  bond  bore  date 
January,  1809.  Brown  &  Co.,  trusting  to  this  bond,  dealt  for 
some  time  with  John  Slee ;  but,  becoming  suspicious  of  Slee's 
solvency,  they  gave  notice  to  Dunn,  one  of  the  sureties,  and 
called  upon  him  to  pay  8,000Z.,  which  was  then  due  to  them 
from  Slee.  This  application  was  made  in  the  latter  end  of  the 
[  400  ]  year  1814.  Dunn,  not  being  able  to  pay  at  the  time,  gave  a 
warrant  of  attorney  to  Brown  &  Co.,  bearing  date  1st  January, 
1815,  to  secure  the  3,000i.,  which  warrant  of  attorney  contained 
a  defeasance  to  be  void,  provided  the  money  should  be  paid  on 
or  before  the  1st  of  June,  1816;  otherwise  judgment  to  be 
entered  up,  and  execution  issue.  It  appeared  that  Dunn  entered 
into  this  arrangement  with  Brown  &  Co.  without  the  privity  of 
the  defendant.  John  Slee  and  Atkins,  the  other  surety,  had 
since  become  bankrupts. 

[The  defendant  contended  {inter  alia)]  That  he  wa*3  discharged 
in  law,  the  principals,  Brown  &  Co.,  having  given  time  to  Dunn ; 
and  Dunn  having  made  a  new  arrangement  with  them  without 
the  privity  of  his  co-sureties. 

*  *  *  «  « 

[  402  J  Shepherdf  S.-G.,  contra  : 

This  is  a  case  of  time  given  to  a  surety,  and  not  of  time  given 
to  a  principal.  An  obligee  undoubtedly  cannot  give  time  to  a 
principal,  without  the  privity  of  the  surety;  but  he  may  give 
time  to  one  surety  without  the  consent  of  the  other,  and  hold 
them  both  liable. 

Pake,  J. : 

This  case  does  not  fall  within  the  general  rule.  Undoubtedly, 
as  between  principal  and  surety,  time  given  to  the  former, 
without  the  consent  of  the  surety,  will,  under  certain  circom* 
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stances,  discharge  the  surety.    This  rule,  which  now  obtains  in        Dunn 
courts  of  law,  was  originally  borrowed  from  courts  of  equity;        slee. 
and  it  is  not  technical,  but  founded  in  essential  justice.    We 
proceed  by  the  same  analogies,  in  our  mercantile  law  upon  bills 
of  exchange.      Time  given  to  the  acceptor  will  discharge  the       [  403  ] 
drawer.    But  I  am  not  aware  that  it  applies  between  co-sureties. 
Each  surety  is  Uable,  jointly  and  severally,  on  this  bond.     One 
surety  cannot  be  injured  by  time  having  been  given  to  another. 
Brown  &  Co.  might  have  recovered  the  whole  amount  from  any 
one  of  the  sureties ;    and  the  surety  who  paid  the  whole  would 
still  have  his  action  of  contribution  against  a  co-surety,  not- 
withstanding any  arrangement  for  time  which  might  previously 
have  taken  place  between  the  obligee  and  such  surety.     I  think 
this  is  no  answer. 

Verdict  for  8911.  lO^r. 


Reporter's  Note. — In  the  ensuing  Term,  the  defendant's  counsel 
applied  for  a  rule  to  shew  cause  why  there  should  not  be  a  new 
trial.  The  Court,  upon  hearing  the  case,  refused  the  rule, 
thereby  confirming  the  opinion  given  by  the  learned  Judge  at 
Nisi  Prius. 


[  40r>  ] 


OSEY  AND  Another  v.  GARDNER  and  Another.  isig. 

(Holt,  N.  p.  405-407.) 

A.  has  some  nun  in  tlie  West  India  Docks,  whicli  he  sells  to  B.  The 
rum  is  to  be  shipped  by  A.  in  a  vessel  chartered  by  B.  Before  the  rum 
is  delivered  on  board  the  vessel,  B.  gets  a  bill  of  lading  from  the  captain ; 
be  then  sells  the  rum  in  question  to  C,  who  pays  B.  for  it,  upon  an 
indorsement  of  the  bill  of  lading.  A.  being  unpaid,  and  suspecting  the 
solvency  of  B.,  takes  some  part  of  the  rum  forcibly  from  out  of  the 
vessel,  and  countermands  the  deliveiy  of  the  rest.  In  trover  by  C. 
against  A.  to  recover  the  rum  :  Ileld,  that  C.  gained  no  good  title  under 
the  bill  of  lading ;  such  bill  being  fraudulent,  inasmuch  as  B.  procured 
it  to  be  signed  by  the  captain  before  the  rum  was  delivered  on  board 
the  ship. 

Trover  to  recover  150  puncheons  of  rum.      The  defendants 
being  possessed  of  the. rum  in  question,  which  was  at  the  time 
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08ET  in  the  West  India  Docks,  sold  it  to  a  person  of  the  name  of 
Gab^keb.  Meredith,  who  gave  directions  to  ship  it  on  board  the  Zealous^ 
which  he  had  chartered  on  a  voyage  from  London  to  Rotterdam. 
Having  obtained  a  bill  of  lading  from  the  captain  previous  to 
the  loading  of  the  goods,  Meredith  indorsed  it  over  to  the  plain- 
tiffs, who  gave  him  their  check  for  4,000Z.  on  Jones,  Lloyd  &  Co. 
in  payment  for  the  rums.  This  check  was  duly  honoured ;  but 
the  defendants  not  being  paid,  and  having  a  suspicion  of  the 
solvency  of  Meredith,  countermanded  a  part  of  the  goods,  w^hich 
were,  at  the  time  of  countermand,  in  the  course  of  dehvery  from 
the  West  India  Docks,  and  seized  the  rest,  forcibly,  from  the 
vessel  on  board  of  which  they  had  been  shipped. 

One  hundred  and  three  puncheons  were  on  board  when  the 
defendants  stopped  them ;  forty-seven  were  still  undelivered. 
The  transaction  between  Meredith,  and  Osey  &  Co.,  on  their 
part,  was  not  liable  to  impeachment. 

The  bill  of  lading  bore  date  on  the  28th  November,  1815 
which  was  before  any  of  the  goods  were  on  board  the  Zealous. 

[^oc]  Shepherd,  S.-G.,  for  the  defendants,  contended,  that  they 

had  a  right  to  stop  the  rum  i7i  transitu.  It  was  true,  the  plaintiffs 
had  paid  a  good  consideration  for  the  rum ;  but  they  could  only 
take  such  title  to  the  goods  as  Meredith  possessed.  The  captain 
had  signed  a  bill  of  lading  before  the  goods  were  on  board.  At 
the  time  it  bore  date  they  were  actually  in  the  West  India  Docks. 
He  had  moreover  signed  a  bill  of  lading  to  persons  who  were 
not  the  real  shippers.  The  defendants  were  the  shippers ;  they 
had  shipped  a  part,  and  had  countermanded  the  remainder.  It 
would  be  the  source  of  infinite  fraud,  if  a  bill  of  lading  could  be 
construed  to  convey  an  assignable  property,  before  the  goods 
were  actually  laden  on  board  the  vessel.  The  bill  of  lading  par- 
ported  that  the  goods,  at  the  time  of  delivering  it,  were  on  board. 
If  they  were  not  on  board  at  that  time,  it  was  an  instrument 
pregnant  with  fraud. 

Best,  Serjt.,  contra  : 

The  plaintiffs  knew  nothing  of  the  circumstances  under  which 
this  bill  of  lading  was  signed.     It  was  exhibited  to  them,  and 
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they  paid  4,000Z.  for  the  property.  The  bill  of  lading  transfers  Obey 
the  property,  whether  the  goods  are  on  board  or  not ;  if  the  Gardner. 
assignee,  at  the  time  he  takes  it,  is  ignorant  that  the  goods  are 
not  on  board.  No  attempt  is  made  to  impeach  the  honesty  of 
the  transaction  on  the  part  of  the  plaintiffs.  The  ship  was 
chartered  to  Meredith.  The  moment  the  goods  were  put  on 
board  the  delivery  to  Meredith  was  perfected,  and  the  sale  to 
the  plaintiffs  attached. 

BURROUGH,  J.  :  [  407  [ 

Under  the  circumstances  of  the  case,  I  think  the  bill  of  lading 
transferred  no  property  to  the  plaintiffs.  Can  a  bill  of  lading 
be  considered  to  be  made  bond  fide,  when  no  goods  are  on  board 
at  the  time  that  the  captain  signs  it  ?  Is  not  such  an  instrument 
fraudulent  ? 

Upon  some  of  the  jury  expressing  an  opinion  that  they  thought 
the  bill  of  lading  fraudulent  upon  that  ground,  the  plaintiffs 
consented  to  be  nonsuited. 

Best,  Serjt.,  and  F.  Pollock,  for  the  plaintiffs. 

Shepherd,  S.-G.,   Vav^han,  Serjt.,   and  Marryatt,  for   the 
defendants. 
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1816.  BUER    V.   HAEPERt 

(Holt.  N.  P.  420-422.) 

^        ^  Although  comparison  of  handwriting  is  not  admissible  evidence,  when 

the  fact  to  be  proved  is  the  handwriting  of  a  particular  person,  whose 
supposed  signature  is  upon  a  paper  put  into  the  witnesses  hand,  yet,  if 
such  witness  has  a  document,  to  which  is  affixed  the  handwriting  of 
that  person  (as  to  whose  signature  the  question  arises),  and  which  docu- 
ment he  knows  to  have  his  genuine  subscription,  he  has  a  right  to 
recur  to  it  for  the  purpose  of  refreshing  his  memory ;  a  basis  being  first 
laid  in  his  having  once  seen  the  defendant  sign  his  name,  though  he  had 
forgotten  the  character  of  his  handwriting. 

Action  on  a  special  contract  in  writing.  The  question  arose 
upon  the  evidence  to  the  handwriting  of  the  defendant.  A  wit- 
ness was  called  by  the  plaintiffs  counsel  to  prove  the  signature 
of  Harper  to  the  agreement.  He  stated  that  he  once  saw  him 
sign  his  name  to  a  paper  which  he  then  had  in  his  possession  ; 
that  the  fact  made  so  slight  an  impression  upon  his  mind,  that, 
judging  from  that  single  occurrence,  he  was  not  able  to  say 
whether  the  handwriting  to  the  agreement  was  the  defendant's 
or  not ;  that  he  would  not  venture,  from  the  mere  inspection  of 
the  paper,  to  form  a  belief  on  the  subject ;  but  that,  by  com- 
paring the  signature  of  the  agreement,  to  which  he  was  required 
to  speak,  with  that  which  was  subscribed  to  the  paper  then  in 
his  possession,  he  was  able  to  swear  that  he  beUeved  it  to  be  the 
defendant's  writing. 

Best  and  Pell,  Serjts.  objected,  that  this  evidence  could  not 
be  received.  The  witness's  testimony  amounted  to  nothing  more 
than  an  opinion  formed  upon  a  comparison  of  handwriting.  He 
did  not  profess  to  have  any  independent  knowledge  of  the 
character  of  the  defendant's  signature.  He  had  seen  him  sign 
his  name  once,  and  it  had  made  no  impression  upon  him.  He 
[421  ]  had  formed  no  standard  in  his  mind  which  he  could  undertake 
to  apply  as  a  test  to  the  signature  of  the  particular  paper.  Now 
it  was  an  established  rule  in  evidence,  that  handwriting  could 
not  be  proved  by  comparing  the  paper  in  dispute  with   any 

t  See  the  principles  on  which  evi-      Mudd  v.  Stickermore  (1836)  5  Ad.  & 
dence  admitted  much  discussed  in      El.  703.— R.  C. 
the  conflicting  judgments  in  Doe  d. 
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other  paper,  although  such  paper    was  acknowledged  to  be        burr 
genuine.  Harpgr. 

SJiepherd,  S.-G.  contra  : 

The  evidence  offered  is  not  a  simple  comparison  of  hand- 
writing. The  witness  has  recourse  to  the  paper  to  refresh  his 
memory  upon  the  subject.  It  was  evidence  to  be  left  to  the 
jury. 

Dallas,  J. : 

How  far  the  comparison  of  handwriting  may  be  admitted  in 
evidence  was  much  discussed  in  the  case  of  The  King  v.  CtUorA 
The  present  case,  however,  turns  upon  a  different  point.  It  is  a 
case  of  great  novelty  and  difficulty ;  but,  being  required  to  form 
an  opinion  upon  the  subject,  I  shall  admit  it  as  evidence  to  be 
left  to  the  jury.  Comparison  of  handwriting  has  been  rejected 
upon  two  grounds.  1.  That,  unless  a  jury  could  read,  they 
would  be  unable  to  judge  of  the  supposed  resemblance.  2.  That 
specimens  may  be  unfairly  selected,  calculated  to  serve  the  pur- 
pose of  the  party  producing  them ;  and,  therefore,  not  exhibiting 
a  fair  example  of  the  general  character  of  the  handwriting. 
These  are  the  grounds  alleged  for  rejecting  such  comparisons. 
But  the  present  evidence  cannot,  in  strictness,  be  called  a  com- 
parison of  handwriting.  What  are  the  materials  of  judgment  to 
which  a  witness  has  recourse  when  he  says  that  he  believes  a 
particular  signature  to  be  the  handwriting  of  a  particular  per- 
son ?  He  has  seen  the  person  write,  and  he  is  presumed  to  have  [  *22  ] 
formed  a  standard  in  his  mind ;  and,  with  that  standard,  to 
compare  the  writing  in  question.  This  standard  will  be  more  or 
less  perfect,  according  as  the  instances  have  been  more  or  less 
frequent.  The  mere  fact  of  having  seen  a  man  once  write  his 
name  may  have  made  a  very  faint  impression  upon  the  witness's 
mind.  But  some  impression,  however  slight  in  degree,  it  will 
make ;  and  surely,  as  the  standard  exists,  and  the  witness  pos- 
sesses the  genuine  paper,  he  may  recur  to  it,  to  revive  his 
memory  upon  the  subject.  Here,  a  basis  is  laid  in  the  fact  of  his 
having  seen  the  defendant  sign  his  name  once.    But  his  memory 

t  2  East,  361,  4  Esp.  117.' 
B.B. — ^VOL.  XVII.  U  U 
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BuBB       is  defective.    He  then  recurs  to  a  paper  which  he  knows  to  be 
Habpbb.      an  authentic  writing.    He  uses  it  to  retouch  and  strengthen  his 
recollection,  and  not  merely  for  the  purpose  of  comparison.    I 
think,  therefore,  the  evidence  is  admissible. 

The  writing  being  admitted,  the  defendant's  counsel  called 
witnesses  to  prove  that  it  was  not  the  genuine  signature  of  the 
defendant ;  and  the  jury,  upon  that  point  alone,  found  a 

Verdict  for  the  defendant. 


i«i6.         KEMBLE  AND   Others  v.  ATKINS  and  ANOTHER.f 

(Holt,  N.  P.  427—435 ;  7  Taunt.  260—264.) 

L  **'  J 

The  course  of  dealing  between  the  principal  and  the  broker  may 
authorize  the  latter  to  make  contracts  for  the  principal,  in  his  (the 
broker's)  own  name,  which  will  bind  the  principal  to  a  performance. 

This  was  a  special  action  of  assumpsit  brought  against  the 
defendants  for  not  accepting  a  quantity  of  sugar,  which  the 
plaintiffs,  as  brokers,  had  purchased  for  the  defendants. 

The  declaration  stated  the  contract  in  several  ways :  Ist,  That, 
in  consideration  that  the  plaintiffs,  as  agents  and  brokers  for 
the  defendants,  would  purchase  the  sugars,  the  defendants 
undertook  to  receive  and  pay  for  the  same. 

2nd,  That,  in  consideration  of  the  purchase,  the  defendants 
undertook  and  promised  the  plaintiffs,  as  their  brokers  and 
agents,  to  pay  for  the  same. 

8rd,  That,  in  consideration  that  the  plaintiffs,  at  the  request 
of  the  defendants,  would  purchase  fifty-seven  hogsheads  of  sugar, 
at  and  for  a  reasonable  price,  &c.,  the  defendants  undertook  and 
promised  the  plaintiffs  to  re-purchase  the  same  from  them  at  the 
price  the  plaintiffs  should  have  given  for  the  same.  Correspond- 
ing breaches  were  assigned  to  the  special  counts;  and  the 
declaration  likewise  contained  the  common  counts. 

The  defendants  pleaded  the  general  issue.  The  circumstances 
of  the  case  were  these.    The  plaintiffs  are  eminent  brokers  in 

t  See  Johtuion  v.  Uibomt  (1841)  11  Ad.  &  £1.  549.— B.  C. 
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the  West  India  trade,  and  the  defendants  had  been  m  the  habit      kbmblb 
of  employing  them  to  make  purchases.    On  the  21st  of  De-      atkins. 
cember,  1815,   one  of  the  defendants,  with  Mr.  Kemble,  the 
plaintiff,  went  to  the  sale  room  of  Messrs.  Woodhouse  &  Go. 
They  selected  fifty-seven  hogsheads  of  sugar,  the  property  of 
Messrs.  Peat,  Litt,  and  Steel ;  and  *Mr.  Litt,  one  of  the  pro-      [  *428  ] 
prietors,  being  present,  the  price  was  settled,  and  the  bargain 
struck.    Mr.  Litt  expressed  a  disinclination  to  make  any  con- 
tract with  the  defendants ;  accordingly,  the  contract  was  made 
between  Messrs.  Peat,  Litt,  and  Steel,  and  the  plaintiffs,  as  if 
they  (the  plaintiffs)  were  the  buyers;  although  Mr.  Litt  was 
aware  at  the  time  that  they  only  acted  as  brokers.     The  plain- 
tiffs having  effected  the  contract,  delivered  to  the  defendants 
the  following  bought  note : — 

"  21st  December,  1815. 
"Bought  for  John  Atkins,  Esq.  and  Son,  of  William  Peat, 
Litt,  and  Steel,  (in  our  name,)  57  hogsheads  of  Jamaica  sugar, 
at  86«fc. — Dock  tare. — No  duty. 

**  Thomas  Kbmblb,  Son,  &  Co." 

This  contract  note  was  sent  by  the  plaintiffs  to  the  defendants 
in  a  letter  on  the  day  on  which  it  bore  date.  In  the  letter  they 
stated,  that  the  reason  why  they  had  the  contract  made  out  in 
their  own  names  was,  that  Mr.  Litt  had  refused  permission  to 
his  broker,  Mr.  Woodhouse,  to  make  out  the  contract  in  the 
defendants'  names,  conceiving  that  he  was  selling  to  the  plain- 
tiffs ;  and,  on  that  account,  he  had  let  them  have  the  sugar  at  a 
lower  price. 

On  the  receipt  of  the  bought  note  the  defendants  wrote  to  the  [  *29  j 
plaintiffs,  demanding  a  contract  in  the  name  of  their  own  house ; 
adding,  that  Mr.  Litt's  conduct  was  a  reflection  on  their  credit ; 
and  they  desired  the  plaintiffs  to  state  to  Mr.  Litt,  that  the 
moment  the  sugars  were  weighed  off,  they  would  pay  cash  for 
them,  with  the  usual  allowances. 

Before  this  letter  was  received,  Messrs.  Eemble  &  Co.  had 
completed  the  contract  with  Mr.  Litt.  An  application,  however, 
was  made  to  Mr.  Litt  to  alter  or  vacate  the  contract :  he  declined 

u  u  2 
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Eem BLE      doing  it,  and  this  determination  was  instantly  communicated  to 

Atkins,      ^he  defendants. 

In  consequence,  the  defendants  rejected  the  contract,  and  sent 
back  the  bought  note ;  but  they  did  not  return  the  delivery  note 
until  the  12th  of  January. 

The  plaintiffs  shortly  afterwards  sold  the  sugars,  giving  proper 
notice  to  the  defendants ;  and  the  price  having  fallen,  the  differ- 
ences between  the  sums  at  which  they  were  bought,  and  the  sums 
netted  upon  resale,  amounted  to  3352. 19^.  4d. :  to  recover  which 
the  present  action  was  brought. 

Upon  the  part  of  the  plaintiffs  several  merchants  and 
brokers  were  called,  who  stated,  that  it  was  very  customary  for 
the  seller  of  goods  to  make  the  contract  with  the  broker,  and  to 
give  the  credit  to  him ;  although  the  name  of  his  principal  was 
declared  at  the  time  of  the  bargain :  that  this  was  a  very  general 
[480]  mode  of  conducting  business,  from  the  circumstance  of  the 
credit  of  the  broker  being,  in  most  instances,  better  known  than 
that  of  the  merchant.  It  was  evident  that  the  plaintiffs  had 
declared  the  names  of  their  principals,  and  that  Messrs.  Litt  & 
Co.  had  the  option  of  making  out  the  contract  to  the  defendants, 
but  declined  so  to  do ;  and  that  the  sugars  were  sold  at  a  lower 
price  on  account  of  the  contract  being  made  personally  with  the 
plaintiffs.  It  was  likewise  in  evidence  that  the  defendants,  in 
their  dealings  with  the  plaintiffs  as  brokers,  had  recognized 
transactions  precisely  similar  to  the  present ;  and  had  paid  upon 
contracts  made  by  the  plaintiffs,  in  their  own  names,  for  the 
defendants  as  their  principals;  Some  brokers  likewise  stated,  that 
it  was  an  invariable  rule  in  the  West  India  trade,  when  a  prin- 
cipal, the  buyer,  was  not  well  known,  or  approved  by  the  seller, 
to  make  out  the  contract  in  the  broker's  name.  Other  brokers 
spoke  to  the  same  mode  of  dealing  in  transactions  in  which  they 
had  been  concerned  for  the  defendants,  who  had  made  no  objec- 
tion, but  had  paid  upon  such  contracts. 

Shepherd,    S.-G.    for    the    defendants,    contended,     [inter 

[  431  ]       alia]    That  the  defendants  rejected  the  contract  directly  it  was 

transmitted,  upon  the  simple  and  sufficient  ground,  that   the 
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broker's  name  was  inserted  in  the  bought  note.    That  they  were      Ebhble 
justified  in  so  doing ;  and  could  not  be  compelled  to  accept  a      atkins. 
contract  made  in  direct  opposition  to  the  authority  given  to  the 
plaintiffs. 

Best,  Serjt.  for  the  plaintiffs,  contra. 

*    *    That  the  defendants,  by  their  previous  habit  of  dealing       [  *S4  ] 
with  the  plaintiffs,  independent  of  the  almost  universal  usage  of 
the  West  India  trade,  had  given  an  implied  assent  to  the  present 
form  of  the  contract. 

Dallas,  J. : 

This  is  a  question  of  the  most  important  and  extensive  conse- 
quences. The  first  inquiry  will  be,  whether  the  plaintiffs  were 
authorized  by  the  defendants  to  make  the  contract,  in  their  own 
names,  from  the  previous  course  of  dealing  between  the  parties. 
They  do  not  insist  that  they  had  any  specific  authority  to 
introduce  themselves  into  the  contract.  This  will  be  a  question 
of  fact  for  the  jury.  2nd,  If  the  plaintiffs  had  such  authority, 
could  the  defendants,  by  law,  confer  such  a  power,  and  the 
plaintiffs  exercise  it.t 

This  last  question  I  shall  not  determine.  It  is  of  serious 
magnitude ;  and  I  shall  reserve  it,  if  it  becomes  necessary,  for 
the  opinion  of  the  Court.  Undoubtedly,  if  I  were  to  give  an 
opinion  on  the  subject,  I  should  be  inclined  to  say,  that  there 
was  nothing  illegal  in  the  transaction.  It  is  not  necessary  that 
the  principal's  name  should  appear  on  the  face  of  the  contract. 
It  is  sufficient  if  the  name  of  the  principal  be  entered  in  the 
broker's  book,  and  declared  when  properly  demanded.  In  the 
present  case  there  was  no  concealment  of  the  principals.  Nothing 
in  the  nature  of  fraud  is  insinuated.  The  plaintiffs,  it  is  ad- 
mitted, have  entered  the  names  of  the  defendants  in  their  books, 
and  it  was  known  to  Messrs.  Litt  &  Go.  for  whom  they  acted. 
The  bought  note  itself  describes  the  character  in  which  the  [4S5] 
plaintiffs  dealt.  If  the  plaintiffs  have  proceeded  without 
authority  in  making  the    contract  in  their  own  names,  the 

t  The  question  here  referred  to  tious  as  to  brokers  of  the  city  of 
related  to  the  now  obsolete  regtda-      London. — B.  C. 
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defendants  were  entitled  to  reject  it,  and  they  have  done  so  in 
time.  They  receive  the  contract  on  the  2l8t  of  December,  and 
repudiate  it  on  the  same  day.  I  think  there  is  no  usage  on  the 
subject  which  can  be  considered  as  a  custom  of  trade.  Some- 
times the  broker  inserts  his  own  name  in  the  bought  note,  and 
sometimes  he  does  not.  But,  upon  the  principal  point,  whether 
the  law  authorizes  the  broker  to  make  such  a  contract  as  the 
present,  I  desire  to  give  no  opinion.  In  the  shape  in  which  the 
case  presents  itself,  it  makes  no  difference  whether  the  breach  of 
the  law  is  attended  with  a  penalty,  or  whether  it  is  to  be 
construed  to  operate  directly  on  the  contract.  I  think  it  a 
question  of  fact  for  the  jury,  with  reference  to  the  course  of 
dealing  between  the  parties,  taking  likewise  into  their  con- 
sideration the  practice  (which,  though  not  an  universal  usage, 
had  prevailed  in  the  trade,)  to  say  whether  the  defendants  gave 
the  plaintiffs  authority  to  buy  in  their  own  names. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Note. — ^In  the  ensuing  Term  a  new  trial  was  moved  for,  but 
unanimously  refused  by  the  Court.  The  judgments  pronounced 
were  as  follows : — 

Dallas,  J. : 

In  this  case  the  question  went  to  the  jury^  whether  the  defen- 
dants ever  authorized  the  plaintiffs  to  make  the  contract  in  the 
precise  way  in  which  it  is  here  laid,  and  if  the  defendants  dis- 
pensed with  that  which  is  the  usual  duty  of  a  broker,  there  is  no 
groimd  of  complaint.  The  plaintiffs  made  known  the  name  of 
the  buyer  and  seller  :  they  kept  a  book  containing  the  names  of 
all  buyers  and  sellers ;  and  entered  the  names  of  the  parties  to 
this  contract  in  the  book.  A  broker  is  required  not  to  buy  or 
sell  for  himself ;  nor  did  the  *plaintiffs  buy  or  sell  for  themselves, 
for  the  jury  found  that  the  plaintiffs  had  authority  to  buy  the 
sugars  for  the  defendants  in  the  plaintiffs'  own  name ;  and  they 
did  so  buy  them. 

Pabk,  J. : 
The  mischief  which  was  meant   to  be    prevented,  was  the 
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brokers'  dealing  as  general  merchants  with  this  property,  which  Kemblb 
they  were  to  purchase  as  brokers ;  but  here  the  plaintiffs  disclose  atktns. 
on  each  side  every  step  of  the  proceeding.  They  tell  the  defen- 
dants that  they  have  bought  of  Litt  for  them ;  they  tell  Litt, 
that  they  have  sold  to  the  defendants ;  the  defendants  wish  the 
sugars  to  be  bought  in  their  own  name,  but  Litt,  for  some  whim 
or  other,  will  not  accede  to  it,  and  after  the  defendants  are 
apprised  of  the  terms  of  the  sale,  they  go  and  see  the  sugars  in 
the  warehouse,  and  do  not  then  make  their  objection.  I  think 
there  is  no  ground  to  disturb  the  verdict. 

BUBBOUGH,  J. : 

I  think  the  verdict  perfectly  right. 


JACKSON  V.   STACEY.t  i«i«. 

(Holt,  N.  p.  455— 457.)  ,,    ,~ 

lork  Summer 

A  right  of  way  for  agricultural  purposes  is  a  limited  and  qualified        Axsizet. 

right  of  way,  and  does  not,  necessarily,  confer  a  right  to  use  such  way        [  -155  ] 

for  general  and  universal  purposes.    Therefore,  where  A.  claimed  and 

proved  a  right  to  carry  com  and  manure  over  the  locus  in  quo,  Held, 

that  he  had  not,  therefore,  a  general  and  unlimited  right  to  carry  lime, 

or  the  produce  of  a  quarry  over  the  locus  in  quo  at  all  times,  and  for  all 

purposes. 

Trespass  for  breaking  the  plaintiff's  close.  The  land  in 
question  was  a  head-land,  or  piece  of  ground,  between  a  close 
belonging  to  the  plaintiff,  and  some  land  of  the  defendant's,  who 
had  a  quarry  in  his  field,  from  which  he  was  in  the  habit  of 
carting  lime  daily  over  the  locus  in  quo.  The  defendant  pleaded, 
1.  Not  guilty.  2.  A  general  right  of  way  over  the  locus  in  quo. 
8.  A  right  of  way,  at  all  times,  and  for  all  purposes,  in  virtue  of 
his  occupation  of  an  adjoining  field.  4.  A  general  right  of  way 
which  he  claimed  under  a  non-existing  grant.  The  plaintiff  took 
issue  upon  these  pleas ;  and  likewise  made  a  new  assignment, 
denying  the  defendant's  right  of  using  the  road  for  general 
purposes. 

t  See  this  ruling  confirmed  in  the  Conservators  v.  Dixon  (1875)  1  Ch. 
Ccssar's  Camp  case,  Wimbledon^  &c.      Div.  362. — E.  C. 
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Jackson  It  appeared  that  the  defendant  had  bought  the  field,  in  which 
Stagey.  ^^^  ^^^  quarry  was,  from  one  Poole  ;  that  the  quarry  had  been 
first  opened  about  fifteen  years  ago ;  that  he  had  paid  an  ac- 
knowledgment for  the  use  of  another  road  more  circuitous  than 
that  over  the  head-land,  and  had  only  used  the  locus  in  quo 
within  the  last  two  years.  But  there  was  evidence  that  the 
head-land,  which  was  generally  cultivated,  had  been  always  used 
by  the  occupiers  of  the  defendant's  field  as  a  road  for  agricultural 
purposes ;  and  that  the  former  occupiers  had  sometimes  trodden 
down  the  crops  whilst  they  were  so  using  it.  There  was  likewise 
I  i66]  some  slight  evidence  that  the  road  had  been  used  for  other 
purposes  besides  agriculture. 

Raine  and  Richardsoriy  for  the  defendant,  contended — 1.  If 
a  man  has  a  way  for  agricultural  purposes,  which  the  evidence 
in  this  case  established  beyond  contradiction,  he  has  a  right  to 
carry  lime-stone,  or  any  other  produce  of  the  earth,  by  the  same 
way.  Is  he  to  be  confined  to  the  naked  right  of  carrying  the 
surface  and  crops  of  the  earth  ?  Having  a  general  right  of  way, 
he  may  build  a  house  or  bam  on  his  field ;  and  if  the  bowels  of 
his  land  produce  minerals,  or  other  valuable  substances,  he  may 
dig  them  up,  and  carry  them  by  the  same  way.  2.  The  defendant 
has  not  abandoned  his  right  because  he  has  hired  another  way 
for  that  purpose. 

Scarlett,  contra  : 

Where  a  man  has  a  right  to  use  a  road  at  all  times  of  the 
year,  and  for  all  purposes,  if  he  find  a  mine  in  the  field  (in 
respect  of  the  occupation  of  which  he  claims  such  road)  he  may 
work  his  mine,  or  build  upon  his  soil,  and  use  the  road  without 
limitation  or  stint.  But  the  present  is  a  qualified  right.  The 
only  evidence  is,  that  the  head-land  has  been  used  for  agricultural 
purposes.  Now,  the  defendant  might  have  a  right  to  use  this 
way  to  manure  his  land,  or  to  carry  his  crops,  and  for  no  other 
purpose.  The  lord  of  a  manor  may  have  a  right  to  the  minerals 
in  the  soil,  but  he  cannot  break  the  surface  of  the  earth,  and 
claim  a  universal  right  of  way  over  his  tenants'  (the  copy- 
holders') estate,  without  such  copyholders'  consent.    When  the 
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defendant  opened  a  quarry,  he  usurped  a  larger  interest  in  the      Jackson 
road  than  he  had  heretofore  exercised ;  a  general  and  universal      staobt. 
right  of  way.    But  no  witness  speaks  to  this  general  use,  in  the       [  457  ] 
extent  in  which  it  is  claimed.     It  was  always  qualified  by 
reference  to  the  purposes  of  agriculture. 

Wood,  Baron : 

If  the  defendant  is  entitled  to  a  general  right  of  road,  the 

plaintiff  cannot  recover  in  this  action.     If  the  defendant  has 

only  a  qualified  right,  the  plaintiff  has  made  out  his  case.     The 

defendant  puts  his  case  upon  this  point ;  that,  from  the  right  of 

using  the  road  for  agricultural  purposes,  may  be  inferred  the  right 

of  using  it  for  all  purposes.    In  a  word,  that  he  may  carry  lime, 

as  well  as  com,  over  the  road  in  question ;  and  that  he  may  work 

his  quarry  generally,  and  at  all  times  of  the  year.     This  is  not 

the  law.    A  right  of  road  may  be  qualified  and  limited ;  and  the 

defendant  does  not  make  out  his  case  by  shewing  that  he  was 

never  obstructed  in  using  the  road  for  purposes  of  agriculture. 

He  must   shew  a  general  and   unqualified  right,  in  order  to 

warrant  the  manner  in  which  he  has  used  this  road.     There  is 

some  evidence,  however,  of  this  general  use.    I  shall  leave  it  to 

the  jury. 

Verdict  far  the  plaintiff. 


[458] 


WEIGHT   V.  HORTON.  mfi. 

(Holt,  N.  P.  458—460;  S.  C.  1  Stark.  400.) 

1.  A  person  who  has  qualified  for  the  office  of  a  justice  of  peace,  and 
acts  as  such,  must  have  a  clear  estate  of  100/.  per  annum,  in  law,  or  in 
equity,  for  his  own  use,  in  possession.! 

2.  In  an  action  against  a  person  for  the  penalty  given  by  the  statute 
18  Geo.  II.  c.  20,  for  acting  as  a  magistrate  without  a  proper  quali- 
fication, no  notice  of  action  is  necessary  imder  the  provisions  of  the 
24th  Geo.  11.  c.  44.t 

Tms  was  an  action  of  debt  upon  the  statute  18  Geo.  II.  c.  20, 
brought  against  the  defendant,  to  recover  a  penalty  of  lOOi.  for 
acting  as  a  Justice  of  Peace  in  the  county  of  York,  not  being 

t  See  now  alternative  qualification  %  See  now  11  &  12  Vict.  c.  44,  s.  9, 
under  38  &  39  Vict.  c.  54.— E.  C.  — E.  C. 
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Wbioht  duly  qualified  by  law.  The  clause  in  the  statute  is,  "  No  person 
HoBTON.  shall  be  capable  of  being,  or  acting  as,  a  Justice  of  the  Peace, 
for  any  county,  who  shall  not  have,  in  law  or  equity,  for  his  own 
use,  in  possession,  a  freehold,  copyhold,  or  customary  estate  for 
life,  or  some  greater  estate,  or  an  estate  for  some  long  term  of 
years,  determinable  upon  one  or  more  Uves,  or  for  a  certain  term 
originally  created  for  twenty-one  years  or  more,  in  lands,  tene- 
ments, or  hereditaments,  in  England  or  Wales,  of  the  clear 
yearly  value  of  lOOZ.  above  what  will  discharge  all  incumbrances 
affecting  the  same,  and  all  rents  and  charges  payable  out  of  the 
same ;  or  who  shall  not  be  entitled  to  the  immediate  reversion, 
or  remainder  of  lands,  leased  for  one,  two  or  three  lives,  or  for 
any  term  of  years  determinable  on  the  death  of  one,  two  or 
three  lives,  upon  reserved  rents,  of  the  clear  yearly  value  of 
300Z." 

It  appeared  that  the  defendant  had  taken  the  benefit  of  an 
Insolvent  Act  in  January,  1814,  subsequent  to  which  time 
[*459]  he  had  repeatedly  acted  as  *a  magistrate,  without  acquiring 
any  new  qualification.  He  had  qualified  originally  in  1802. 
No  notice  of  this  action  had  been  given  by  the  plaintiff  to  the 
defendant. 

Richardson  and  WiUiams,  for  the  defendant,  contended,  that 
the  plaintiff  was  bound  to  prove  a  notice  of  action  according  to 
the  provisions  of  the  statute  24  Geo.  II.  c.  44.  The  defendant 
had  acted  as  a  magistrate,  and  was  therefore  entitled  to  the 
privileges  and  protection  of  that  office :  but 

Mr.  Baron  Wood  ruled,  that  he  was  not  within  the  Act.  The 
question  to  be  tried  is,  was  he  a  magistrate  ? 

They  then  contended,  that  if  they  were  enabled  to  shew 
when  Mr.  Horton  was  discharged  from  prison,  that  there 
was  a  fair  probability  that  his  estate  would  pay  his  debts, 
and  leave  a  sufficient  surplus  to  uphold  the  qualification  of 
a  magistrate,  the  present  action  would  not  lie.  A  legal 
estate  in  hand  was  not  necessary ;  an  estate  in  equity  was 
sufficient.    They  therefore  proposed  to  shew,  that  there  would 
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be  a  surplus  of  lOOZ.  per  annum  after  paying  Mr.  Horton's      Wbioht 


debts. 


r. 
HORTON. 


Wood,  Baron : 

All  the  defendant's  estate  is  now  vested  in  the  Clerk  of  the 
Peace.  His  legal  and  equitable  rights  are  equally  transferred  to 
his  creditors.  We  cannot  take  an  account  here,  and  declare  a 
surplus  in  his  favour.  The  defendant  may  ultimately  be  entitled  C  ^^^  1 
to  qualify ;  but,  at  present,  he  has  not  the  title  which  the  Act  of 
Parliament  requires. 

Verdict  for  the  plaintiff. 


CLAEK  V.  BLACKSTOCK.  ma. 

*     (Holt,  N.  P.  474—475.)  ,~7, 

A  note  beginniiig  "  I  promise  to  pay,"  signed  by  two  parties,  is  joint       Afsizcs, 
and  8eyeral.t  [  474  ] 

This  was  an  action  on  a  promissory  note,  brought  against  the 
administratrix  of  John  Blackstock,  deceased.  The  note  was  as 
follows : — 

"  I  promise  to  pay  to  Mr.  J.  Clark,  or  order,  the  sum  of  30i. 
with  lawful  interest  for  the  same,  value  received. 

(Signed)  "  Thomas  Jackson. 

"John  Blackstock." 

It  appeared  that  the  note  was  originally  signed  by  Jackson,  to 
whom  the  money  was  lent ;  and  that  Clark  afterwards  required 
some  new  security  from  Jackson,  in  consequence  of  which 
Blackstock's  name  was  added  to  it  as  a  surety. 

Littkdale,  for  the  defendant,  objected — 1.  That  a  note,  the 
tenor  of  which  was,  "  I  promise  to  pay,"  signed  by  two  persons, 
was  a  joint  note,  and  not  a  several  note. — 2.  That  the  note  was 
void  for  want  of  an  additional  stamp.    It  was  a  perfect  note 

t  Tliis  principle  is  adopted  by  the  Bills  of  Exchange  Act,  1882,  s.  85 
(2).— B.  0. 
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Clark       when  signed  by  Jackson;  and  any  subsequent  agreement,  by 
Blackbtock.  which  Blackstock's  name  was  annexed  to  it,  created  an  obligation 
[  475  ]       of  a  larger  extent,  and  called  for  a  new  stamp. 

Williams,  contra  : 

As  to  the  first  objection,  a  note  drawn  in  the  words  of  the 
present  note  is  joint  or  several,  as  the  payee  may  choose  to  con- 
sider it.  March  v.  Ward,  1  Peake,  177.  t  2.  It  was  not  necessary 
that  both  parties  should  sign  the  note  at  the  same  time. 
Whilst  the  note  was  in  the  hands  of  the  payee,  Blackstock 
might  sign  the  note,  as  a  joint  promiser,  in  virtue  of  a  previous 
agreement. 

Batley,  J. : 

I  think  this  note  may  be  considered  as  a  joint  and  several 
note.  The  letter  "  I "  applies  to  each  severally.  Lord  Ebnyon 
has  ruled  it  so.  With  respect  to  the  other  objection,  if  it  were 
part  of  the  bargain  between  Clark  and  Jackson  that  Blackstock 
should  sign  the  note  as  a  principal,  he  might  sign  it  at  any  time 
subsequent  to  Jackson's  signature.  But  if  it  was  no  part  of  the 
original  bargain,  and  Blackstock  came  in,  upon  an  after-thought, 
as  a  surety  merely,  the  note  will  not  be  binding  without  an 
additional  stamp. 

Other  evidence  was  called  upon  the  part  of  the  plaintiff, 

and  he 

Obtained  a  verdict, 

t  3  E.  R.  667. 
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M'CLOUGHAN  v.   CLAYTON  and  EIDING.  i816. 

(Holt,  N.  P.  478—484.)  ^ , 

Lanooiter 

In  an  action  of  trespaas  for  false  imprisonment,  a  constable  may  Atiizet, 
justify  nnder  the  general  issue,  though  he  acted  without  a  warrant,  [  478  1 
provided  there  were  a  reasonable  charge  of  felony  made ;  although  he 
afterwards  discharges  the  prisoner  without  taking  him  before  a  magis- 
trate; and  although  it  should  turn  out  in  fact  that  no  felony  was 
committed.  But  a  private  individual,  who  makes  the  charge,  and  puts 
the  constable  in  motion,  cannot  justify  under  the  general  issue:  he 
must  plead  the  special  circumstances,  by  way  of  justification,  in  order 
that  it  may  be  seen  whether  his  suspicions  were  reasonable. 

This  was  an  action  of  assault  and  false  imprisonment.  Plea, 
not  guilty,  by  both  defendants. 

The  plaintiff  called  at  the  defendant's  (Hiding's)  house,  and 
offered  some  old  clothes  to  sale.  After  he  left  the  house,  he  was 
pursued  by  several  persons,  and  charged  by  Biding  with  having 
stolen  a  great  coat  from  his  house.  Biding  desired  the  plaintiff  to 
return  with  him,  and  he  did  so.  Biding  committed  no  assault, 
used  no  force ;  but,  upon  the  plaintiff's  coming  back,  he  sent  for 
Clayton,  the  other  defendant,  who  was  a  constable,  and  gave  the 
plaintiff  in  charge  for  a  felony.  The  plaintiff  was  searched  by 
the  constable,  and  dismissed  without  having  been  taken  before 
a  magistrate.  No  evidence  was  given  to  shew  that  Biding  was 
justified  in  his  suspicions. 

Scarlett  and  WiUiams,  for  the  defendants,  made  several 
objections.  1.  Clayton  was  entitled  to  an  acquittal :  a  regular 
charge  of  felony  was  made  by  Biding.  Clayton  could  not  know 
whether  the  charge  was  groundless  or  not.  He  was  bound  to 
act ;  and  if  he  acted,  as  it  was  apparent  he  did  act  in  this  case, 
merely  as  an  officer,  and  without  malice,  he  was  neither  subject 
to  an  action  of  trespass,  nor  to  an  action  on  the  case.  If  [479] 
Clayton,  therefore,  originally  took  up  the  plaintiff  on  reasonable 
grounds  of  suspicion  (grounds  which  were  not  to  be  very  narrowly 
examined) ;  and  if,  before  he  took  him  to  a  magistrate,  he  found 
there  was  no  cause  for  further  detaining  him,  he  had  a  right  to 
dismiss  him,  without  incurring  any  responsibility  for  the  general 
apprehension.  SamtLel  v.  Payne,  Douglas,  859.  2.  Biding  was 
no  trespasser.    He  used  no  force  or  coercion  :  the  plaintiff  came 
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m*Clouohak  back  voluntarily;  and  what  took  place  before  the  constable 
Clayton,  when  the  charge  was  made,  will  not  make  him  a  trespasser ;  for 
that  was  the  course  of  the  law,  which  will  justify  its  own  pro- 
ceedings. Arrowsmith  v.  Le  Mesurier^  2  Bos.  Sc  P.  (N.  E.)  211. t 
8.  If  plaintiff  could  maintain  any  action,  it  should  have  been  an 
action  for  a  malicious  and  unfounded  charge  of  felony,  and  not 
an  action  of  trespass.    Morgan  v.  Hughes^  2  T.  B.  225. 

Litdedale  and  Starkie^  contra  : 

There  is  a  distinction  between  an  arrest  by  a  constable,  and 
an  arrest  by  a  private  person.  The  constable  may  apprehend 
upon  a  suspicion  of  felony  without  proof  of  a  felony  actually 
committed;  but  a  private  person  cannot  arrest  upon  bare 
suspicion.  He  must  obtain  a  warrant,  upon  oath,  from  a 
magistrate;  or  prove  a  felony  to  have  been  actually  committed 
at  the  time  of  the  arrest.  2.  It  was  the  duty  of  Clayton  to  have 
pursued  the  charge,  and  to  have  carried  the  plaintiff  before  a 
magistrate.  He  could  not  apprehend  and  discharge  a  man  at 
his  own  pleasure.  8.  But  supposing  Clayton  justified,  Biding 
cannot  couple  his  defence  with  Clayton  under  the  general  issue. 
[480]  He  should  have  either  pleaded  that  he  acted  in  aid  of  the 
constable  by  way  of  justification;  or  he  should  have  stated 
the  special  circumstances  of  the  case,  in  order  that  the  Court 
might  judge  if  his  suspicions  were  reasonable.  The  officer  alone 
has  the  privilege  of  including  all  the  circumstances  of  the  case 
under  the  general  issue. 

Bayley,  J. : 

I  do  not  think  Clayton  was  bound  at  all  events  to  take  the 
plaintiff  before  a  magistrate.  If  the  law  gives  a  constable  the 
right  to  apprehend  on  suspicion  upon  a  reasonable  charge  of 
felony,  it  would  be  an  absurdity  if  (upon  finding  the  suspicion 
groundless)  he  was  precluded  from  discharging  the  prisoner  out 
of  his  custody — I  think  Clayton  is  entitled  to  an  acquittal.  With 
respect  to  Biding,  he  appears  to  be  a  trespasser,  at  least  under 
these  pleadings.  How  far  he  would  have  been  justified,  if  he 
had  stated  the  special  circumstances  of  the  case  in  a  plea  pro- 

t  9  E.  E.  042. 
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perly  framed,  it  is  not  now  necessary  to  determine.    I  take  the  M'Olouohan 

law  to  be  this :    if  a  man  directs  a  constable  to  act,  upon  a     clatton. 

suggestion  of  felony,  he  must  prove  the  truth  of  such  suggestion. 

He  is  bound  to  shew  probable  cause  of  suspicion.    In  such  case 

he  is  a  principal,  and  the  constable  is  only  his  agent.    It  is  a 

different  case  where  the  individual,  who  suspects  a  felony  to  have 

been  committed,  goes  before  a  magistrate  to  procure  a  warrant. 

He  then  takes  an  oath ;    he  pledges  himself  to  the  truth  of 

that  oath,  and  the  law  proceeds  upon  it ;  and  if  his  charge  be 

false,  he  is  subject  to  an  action  for  a  malicious  accusation.    But, 

before  a  constable,  he  only  makes  an  assertion.   Now,  if  an  action       [  ^81  ] 

of  trespass  be  brought  against  him  for  this  arrest,  it  is  but 

reasonable  that  he  should  be  called  upon  to  shew,  under  a  plea 

properly  framed,  the  circumstances  which  induced  him  to  make 

the  charge,  that  the  Court  may  judge  if  they  are  reasonable. 

With  respect  to  the  constable  the  law  is  clear.    If  a  felony  is 

committed  in  his  presence  he  is  bound  to  act ;  if  a  charge  of 

felony  be  made,  with  reasonable  circumstances,  it  is  his  duty  to 

act ;  and  he  is  justified  by  the  plea  of  the  general  issue  upon  an 

action  of  trespass.    But  the  person  who  puts  him  in  motion  is, 

prima  facie,  a  trespasser,   and  must  justify  the  trespass  by 

proving,  under  a  special  plea,  the  truth  of  the  suggestions  which 

he  has  made,  and  which  induced  the  constable  to  act.    I  think 

sufficient  coercion  was  used  towards  the  plaintiff:  he  did  not 

return  voluntarily  with  Eiding. 

The  jury  acquitted  Clayton,  and  found  a  verdict 
against  Riding ;  damages  one  farthing,  and 
the  Judge  certified. 


Reporter's  note. — The  following  principle  may  be  laid  down  as 
containing  in  substance  the  doctrine  on  this  subject.  An  officer, 
as  a  minister  of  the  law,  is  bound  to  act  on  a  reasonable  charge 
of  crime,  so  as  to  bring  an  accused  person  before  a  magistrate. 
The  very  small  evil  of  such  a  temporary  apprehension,  in  case 
of  innocence,  is  infinitely  compensated  by  the  advantage  to  the 
public  peace,  in  having  crimes  promptly  prevented,  and  criminals 
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M'Clouohan  instantly  restrained.  But  there  must  be  *a  direct  charge  to  the 
ClatVok.  oflBcer,  or  such  a  reasonable  ground  of  suspicion  before  his  eyes, 
[  •482  ]  as  may  justify  him  in  the  eye  of  the  law.  He  may  do  this 
without  a  warrant.  But  the  mere  act  of  apprehension  does  not 
oblige  him  to  continue  the  detention  of  the  prisoner  till  brought 
before  a  magistrate.  The  charge  may  be  retracted,  or  his 
suspicion  may  vanish  in  the  way.  And  as  these  are  the  only 
grounds  for  the  apprehension ;  so  the  absence  of  them  is 
sufficient  reason  for  the  release  of  the  accused.  His  duty  is 
merely  that  of  a  zealous  and  faithful  servant  of  the  law. 

As  respects  a  person  not  being  an  officer,  the  case  of  course 
stands  on  different  principles.  If  he  makes  a  verbal  charge  to 
the  officer,  and  thereby  procures  the  detention  of  the  accused, 
he  acts  upon  his  own  responsibility.  He  must  either  prove  the 
truth  of  his  allegations,  or  the  sufficiency  of  the  grounds  of  his 
suspicion.  His  act  has  a  two-fold  object  in  point  of  law,  and 
indeed  of  reason.  Either  it  is  an  act  of  malice,  or  malicious 
indifference  to  the  good  of  another;  or  it  is  the  defence  of 
himself  or  the  public  peace.  In  the  first  instance,  he  would  of 
course  be  guilty  of  an  injury,  and  must  make  the  legal  satisfac- 
tion. In  the  second,  he  has  merely  performed  his  duty,  or 
exercised  his  right ;  and  therefore  in  law  stands  acquitted.  But 
in  all  such  arrests,  a  private  person,  not  an  officer,  being  prima 
facie  a  trespasser,  must  put  his  defence  upon  the  record,  in  an 
action  of  trespass  brought  against  him  by  the  person  accused 
and  arrested.  The  reason  of  this  distinction  of  law,  between 
an  officer  and  a  person  not  an  officer,  is  founded  upon  this 
obvious  principle,  that  the  former  is  an  instrument,  and  of 
course  is  not  acting  under  any  interest  or  feeling  of  his  own ; 
but  the  latter  is  presumed  to  be  acting  more  immediately  in  his 
own  case,  and  therefore  to  be  more  liable  to  some  injurious 
excess,  from  private  passion,  feelings,  or  interest. 

In  the  case  of  Samuel  v.  Payne  and  others,  it  was  determined, 
that  a  peace  officer  may  justify  an  arrest  on  a  reasonable  charge 
of  felony,  without  a  warrant,  although  it  should  afterwards 
appear  that  no  felony  had  been  committed ;  but  that  a  private 
individual  cannot.  Douglas,  Eep.  859.  In  that  case  Lord 
Mansfirld  observed,  "that  if  a  man  charged  another  with 
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felony,  and  required  an  officer  to  take  him  into  custody,  it  M*Clouqhak 
would  be  most  mischievous  if  the  officer  were  first  bound  to     claytok. 
try,  and  at  his  peril  exercise  his  judgment  on  the  truth  of       r  483  ] 
his    charge.    He    that    makes    the    charge    should    alone    be 
answerable." 

So,  likewise  in  Ledwith  v.  Catchpole,  E.  23  Geo.  IH.  This 
was  an  action  of  trespass  and  false  imprisonment  tried  before 
Lord  Mansfield  at  Guildhall.  It  is  a  leading  case  on  the  subject, 
and  it  will  not  admit  of  abridgment.  The  defendant  was  one  of 
the  marshalmen  of  the  Lord  Mayor  of  London ;  the  jury  found 
a  verdict  for  the  plaintiff,  with  20i.  damages.  Upon  the  motion 
for  a  new  trial,  Lord  Mansfield  reported  the  evidence  to  have 
been,  that  Smith,  who  had  lost  some  linens  to  a  large  amount, 
brought  Stevens  to  the  defendant,  who  said  that  one  Maddox 
had  called  a  coach  and  put  Smith's  goods  into  it  at  a  public 
house ;  that  the  plaintiff  put  his  head  into  the  coach ;  that 
afterwards  the  coach  stopped  at  another  house,  and  plaintiff 
met  it  there;  that  Smith  suspecting  plaintiff  to  have  been 
concerned  in  the  theft,  from  the  circumstance  of  his  having 
been  twice  so  seen  at  the  coach,  took  the  defendant  on  a  Sunday 
to  the  plaintiff  for  the  purpose  of  having  him  apprehended ;  and 
that  when  they  came  to  him,  neither  Smith  nor  any  one  else 
charged  the  plaintiff  with  a  felony;  that  Smith  said,  ''I  have 
lost  some  cloth,  but  I  don't  say  that  it  was  he  who  stole  it ;  I 
know  nothing  of  that,  but  stolen  it  was."  The  defendant  being 
asked  by  the  plaintiff  what  authority  he  had  to  arrest  him, 
produced  a  hanger,  and  said,  **  that  was  his  authority."  That 
he  then  arrested  the  plaintiff,  and  took  him  to  the  Poultry 
Compter ;  from  whence  he  was  taken  the  next  day  before  the 
sitting  Alderman,  and  discharged. 

BULLBR,  J. : 

Where  a  positive  charge  of  felony  is  made,  the  party  making 
it  is  obliged  to  follow  it  up  with  a  prosecution,  or  is  himself  liable 
to  an  action.  In  such  case,  the  constable  is  merely  ministerial, 
and  bound  to  take  the  party  up,  and  carry  him  before  a  magistrate ; 
the  magistrate  must  then  examine  into  the  matter  upon  oath, 
which  the  constable  cannot  do. 

B.B. — ^voL.  xvn.  X  X 


674  1816.    C.  P.    HOLT,  483—484.  [R.R. 

H'Olouohak  Mansfield,  Lord. 

V, 

Clayton.  The  question  is,  whether  a  felony  has  been  committed  or  not. 
And  then  the  fmidamental  distinction  is,  that  if  a  felony  has 
actually  been  committed,  a  private  person  may  arrest  as  well 
as  a  peace  officer ;  if  not,  the  question  always  turns  upon  this 
[  484  ]  — \i^^as  the  arrest  bond  fide;  was  the  act  done  fairly,  and  in  the 
pursuit  of  an  offender,  or  by  design,  or  malice  and  ill  will. 
Many  an  innocent  man  has  been,  and  may  be,  taken  up  upon 
.suspicion  ;  but  the  mischief  and  inconvenience  to  the  public  in 
this  point  of  view  are  comparatively  nothing.  It  is  of  great 
consequence  to  the  police  of  the  country.  I  think  there  should 
be  a  new  trial. 

Upon  the  new  trial  a  verdict  was  found  for  the  defendant. 
Caldecot's  Gases,  291. 

With  respect  to  an  arrest  by  a  private  individual,  it  has  been 
determined,  that  if  A.  having  been  robbed,  suspect  B.  to  be 
guilty,  and  take  him,  and  deliver  him  into  the  charge  of  a  con- 
stable present,  B.,  if  innocent,  may  maintain  trespass  against  A. 
Stonehouse  v.  Elliott,  (3  K.  K.  183)  6  T.  R.  315.  The  general 
distinction  between  trespass  and  case,  as  respects  charges  of  this 
nature,  and  arrests  proceeding  from  such  charges,  is  this — ^Where 
the  immediate  act  of  imprisonment  proceeds  from  the  defendant, 
the  action  must  be  trespass,  and  trespass  only ;  but  where  the 
act  of  imprisonment  by  one  person,  is  in  consequence  of  infor- 
mation from  another,  there  an  action  upon  the  case  is  the 
proper  remedy,  because  the  injury  sustained  is  in  consequence 
of  the  wrongful  act  of  that  other.  Morgan  v.  Hughes,  2  T.  R. 
325.  In  an  action  of  trespass  against  a  private  individual,  if  he 
justify  such  arrest  on  a  suspicion  of  felony,  it  is  necessary  that 
he  shew  in  pleading  the  causes  of  suspicion  with  certainty.  He 
must  state  the  circumstances,  upon  which  he  founded  his  charge, 
in  order  that  the  Court  may  judge,  upon  an  examination  of  his 
plea,  if  his  suspicions  were  reasonable.  Mure  v.  Kaye,  4  Taunt. 
34,    2  Inst.  52.    Hawk.  lib.  2,  c.  12,  s.  12. 


voL.xvn.]  1817.    C.  P*    HOLT,  537—588.  676 


C.  P.    (AT    NISI    PRIUS)    TRINITY   TERM. 


FEEMOE  V.   PHILLIPS,    Esq.  i817. 

(Holt.  N.  P.  637—540.)  June2A, 

It  is  sufficient  to  excuse  the  sheriff,  in  an  action  against  him  for  a  -At  West- 

false  return,  "that  the  defendant  forcibly  rescued  himself,"  provided  ff^in^tfr, 

the  fact  be  so  :  but  if  the  defendant  escape,  owing  to  the  negligence  of  [  537  ] 
the  officer,  this  will  not  justify  the  return  of  a  rescue. 

Action  against  the  Sheriff  of  Oxfordshire,  for  an  escape  and 
false  return.  The  count  for  the  false  return  stated,  '*  that  the 
sherifif,  to  wit,  on,  &c.  at,  &c.  arrested  one  John  Paxton ;  and 
falsely  returned  to  the  Court  of  our  lord  the  King  of  the  Bench, 
that  the  said  John  Paxton,  to  wit,  on,  &c.  at,  &c.  rescued  himself 
out  of  the  custody  of  the  said  sheriff,  and  was  not  afterwards 
found  in  the  said  sheriff's  bailiwick."     Plea,  not  guilty. 

Paxton,  being  indebted  to  the  plaintiff  in  725{.  was  arrested  by 
a  bailiff  of  the  defendant's,  and  conducted  to  his  own  house. 
The  officer  had  previously  received  a  caution  that  Paxton  was 
not  easily  to  be  arrested.  He  there  proposed  to  give  bail,  and 
sent  a  friend  to  procure  two  housekeepers.  The  officer  waited 
some  hours  in  the  house,  when  Paxton  requested  to  go  into  his 
farm-yard.  The  officer  went  with  him  ;  but  as  soon  as  he  got 
into  the  fields,  he  ran  away  and  escaped.  The  sheriff's  return 
was  in  the  following  terms:  "Oxfordshire,  to  wit. — I,  John 
Phillips,  Esq.  sheriff  of  the  said  county,  humbly  certify  and 
return,  that  by  virtue  of  his  Majesty's  writ  to  me  directed,  which  [  6^8  j 
is  hereunto  annexed,  I  did  on  the  11th  day  of  November,  in  the 
57th  year  of  his  Majesty's  reign,  arrest,  and  take  the  body  of 
John  Paxton,  in  the  said  writ  named  ;  whose  body  I  safely  kept, 
until  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  in 
the  parish  of  Banbury,  in  the  said  county,  with  force  and  arms, 
the  said  John  Paxton  rescued  himself  out  of  my  custody ;  and 
that  afterwards,  and  before  the  return  of  the  said  writ,  the  said 
John  Paxton  was  not  found  in  my  bailiwick." 

Best,  Serjt.,  and  Peake,  for  the  defendant,  contended,  that 

X  X  2 
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Febmor  the  sherifiTs  return  was  a  sufficient  answer.  There  was  an  arrest 
Phillips.  ^^  obedience  to  the  writ,  and  the  facts  proved  in  the  case  justified 
the  sheriff  in  returning  a  rescue.  The  sheriff  could  not  carry 
Paxton  to  the  county  gaol  until  twenty-four  hours  after  the 
arrest.  He  had  not  authority,  as  in  a  case  of  execution,  to  take 
the  posse  comitatus.  In  Comyn's  Digest,  title  Rescous,  it  was 
laid  down  *^  that  if  a  rescous  be  made  on  mesne  process,  the 
sheriff  may  return  that  the  defendant  was  arrested,  et  seipsum 
rescussit,  et  non  est  inventus^  &c." 

GiBBS,  Ch.  J. : 

There  is  a  difference  between  a  rescue  by  force,  and  an  escape 
by  negligence :  Comyn  must  allude  to  the  former.  I  admit  that 
there  may  be  a  return  as  stated ;  and  if,  after  the  arrest,  the 
debtor  rescue  himself  vi  et  armis^  the  sheriff  is  not  answerable. 
If  Paxton  had  forcibly  overpowered  the  officer  and  escaped,  that 
[  639  ]  would  have  excused  the  sheriff.  But  it  is  a  question  which  I  shall 
leave  to  the  jury,  whether  the  officer  conducted  himself  properly 
in  letting  this  man  go  about  his  farm-yard.  I  think  he  did  not, 
after  the  caution  he  had  received. 

Verdict  for  plaintiffs  501. 

Reporter's  note. — A  similar  point  came  before  the  Court  of 
King's  Bench,  in  Michaelmas  Term,  1817.  The  sheriff  returned 
that  the  defendant  had  been  arrested,  but  rescued  himself  with 
force  and  arms,  to  wit,  on  a  certain  day  and  place,  &€.  An 
attachment  was  obtained  against  the  sheriff ;  and  a  motion  was 
made  to  set  it  aside,  on  the  ground  that  the  proceeding  was 
irregular,  and  that  seipsum  rescussit  was  a  sufficient  return.  The 
authority  in  Comyn's  Digest,  title  Rescous,  d.  4,  was  relied  upon  ; 
and  the  above  case  of  Fermor  v.  Phillips  was  cited.  The  Court 
was  of  opinion,  that  the  return  of  seipsum  rescussit  was  sufiScient ; 
but  they  held  the  return  to  be  defective  on  another  ground, 
inasmuch  as  it  did  not  allege  that  the  arrest  was  made  in  the 
sheriff's  bailiwick,  though  it  averred  the  rescue  to  have  been 
there.    King  v.  The  Sheriff  of  Middlesex,  M.  T.  1817. 

But  a  rescue  is  not  a  good  return  upon  a  fieri  facias,  or  a 
capias  ad  satisfaciendum ;  because,  in  cases  of  final  judgment,  the 
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sheriff  may  take  the  posse  condtatus.    Show.  180.    Bat  if  a      Febhob 

return  of  rescue  do  not  shew  where  the  defendant  was  arrested,     Phillips. 

it  is  sufficient ;  for,  perhaps,  it  was  out  of  the  county.    Moor, 

422,  Bac.  Ab.  Vol.  VI.  94.    As,  where  a  latitat  was  awarded 

against  J.  S.,  the  sheriff  returned  a  rescue  on  such  a  day,  but  did 

not  mention  any  place  where  the  rescous  was  made :   the  Court 

adjudged  it  a  void  return,  because  it  did  not  appear  either  that 

the  arrest  or  rescue  was  within  the  sheriff's  jurisdiction.    But  if 

it  had  appeared  to  have  been  done  in  the  county,  it  should  be       [  540  ] 

intended  to  have  been  within  the  sheriff's  bailiwick.    Wolfreston's 

case,  Yelv.  51.    A  return  made  by  the  sheriff  that  the  person 

arrested  was  rescued  out  of  the  custody  of  the  bailiff,  has  been 

held  to  be  bad  :   the  return  must  be,  that  he  was  rescued  out  of 

his  custody.    Per  Bullbr,  J.,  Woodgate  v.  KnatchbuUf  2  T.  K.  156 

(1  K.  E.  451). 

The  sheriffs  return  of  rescue  is  not  traversable.  Barnes,  429 ; 
and  if  the  plaintiff  suggest  any  fraud  or  falsehood,  he  is  driven 
to  his  action  for  a  false  return.  It  is  therefore  necessary,  that 
the  return  of  a  rescue  should  be  certain,  Yelv.  51. 


BEOADWATEE  v.  BLOT.  ^• 

(Holt,  N.  P.  547-549.)  j.  ^^^  j 

A  person  who  takes  in  horses  to  agist,  does  not,  like  an  innkeeper, 
insure  their  safety ;  he  is  answerable  only  in  case  of  negligence. t 

This  was  an  action  on  the  case  against  the  defendant  to 
recover  damages  for  his  negligence  in  losing  a  horse  of  the 
plaintiff.  The  defendant  was  a  farmer,  and  had  received  the 
plaintiffs  horse  to  agist  at  a  stated  price.  It  appeared  that  the 
horse  had  strayed  out  of  the  defendant's  field,  and  was  lost. 
At  the  time  that  the  horse  was  missed,  several  of  the  defendant's 
horses  had  likewise  strayed,  and  had  been  pounded.  The  latter 
were  recovered,  but  the  plaintiffs  horse  was  finally  lost.  The 
defendant  had  used  considerable  diligence  to  advertise  it ;  and 

t  Bef erred  to  in  the  judgment  of  inwhich  the  question  of  negligence  by 

the  Court,  Searle  y.  Laverick  (1874)  the  agister  was  much  considered,  see 

L.  E.  9  a  B.  122, 130 ;  43  L.  J.  Q.  B.  Smith  v.  Cook  (1875)  1 Q.  B.  D.  79 ;  45 

43 ;  30  L.  T.  89.    For  a  modem  case  L.  J.  Q.  B.  122 ;  33  L.  T.  722.— E.  C. 
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Bboad- 

WATKB 

Blot. 


had  offered  to  contribute  a  moiety  of  the  plaintiff's  expenses  in 
printing  and  posting  hand-bills  to  obtain  intelligence  of  the 
horse.  The  plaintiff  gave  some  evidence  of  the  bad  condition  of 
the  fences  on  the  defendant's  farm ;  and  likewise  of  general 
negligence  in  leaving  open  the  gates  of  his  fields,  &c.  It  did  not 
appear,  however,  that  the  loss  of  the  horse  was  occasioned  by 
the  defect  of  the  fences,  or  that  he  had  strayed  through  the 
gates  at  the  time  that  the  witnesses  spoke  to  their  being 
open. 


Best,  Serjt.,  for  the  defendant,  contended,  that,  in  order  to 
make  out  a  case  to  entitle  the  plaintiff  to  recover  the  value  of 
[  548  ]  his  horse  in  this  action,  he  must  shew  direct  and  positive  negli- 
gence ;  either  an  insufficiency  of  fences  by  reason  of  which  the 
horse  strayed,  or  that  the  defendant  permitted  the  gates  to  be 
open  for  an  unreasonable  length  of  time  in  the  field  where  the 
horse  depastured.  A  farmer,  who  took  in  horses  to  agist,  was 
not  like  an  innkeeper,  or  a  carrier.  It  is  true,  he  received  a 
reward ;  but  he  did  not  warrant  the  safety  of  the  horses.  It  was 
necessary  to  prove  circumstances  of  negligence,  either  in  the 
particular  act  itself  by  which  the  horse  escaped,  or  to  give  evi- 
dence of  gross  negligence  generally.  Supposing  the  gate  of  the 
field  had  been  set  open  wantonly,  and  that  the  horse  had  then 
escaped, — ^would  the  defendant  have  been  liable  ? 

GiBBs,  Ch.  J. : 

All  the  defendant  is  obliged  to  observe  is  reasonable  care.  He 
does  not  insure;  and  is  not  answerable  for  the  wantonness  or 
mischief  of  others.  If  the  horse  had  been  taken  from  his 
premises,  or  had  been  lost  by  accidents  which  he  could  not  guard 
against,  he  would  not  be  responsible.  I  admit  that  particular 
negligence  must  be  proved,  by  occasion  of  which  the  horse  was 
lost,  or  gross  general  negligence,  to  which  the  loss  may  be 
ascribed,  in  ignorance  of  the  special  circumstance  which  occa- 
sioned it.  If  there  were  a  want  of  due  care  and  diligence 
generally,  the  defendant  will  be  liable.  The  question  is,  were 
the  defendant's  fences  in  an  improper  state  at  the  time  the  horse 
was  taken  in  to  agist  ?    Did  he  apply  such  a  degree  of  care  and 
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diligence  to  the  castody  of  the  horse  as  the  plaintiff,  who  en-  bboad. 
trusted  the  horse  to  him,  had  a  right  to  expect  ?    I  shall  leave  it  «, 

to  the  jury.  ®^^^- 

Verdict  for  plaintiff y  the  value  of  the  horse,  ^       ■* 


FEIEEE  AND  Another  v.   WOODHOUSE-t  isir. 

(Holt,  N.  P.  572—574.) 


In  effecting  a  policy  of  insurance,  a  ciTcumstance  of  intelligence, 
inserted  in  Lloyd's  Lists,  need  not  be  communicated  to  the  under- 
-writers,  however  important  it  may  be  to  the  computation  of  the  risk ; 
for  it  is  to  be  presumed  within  their  knowledge,  and  to  be  taken  into 
account. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Louisitaniaf  from  the  Brazils  to  Lisbon,  including  the  common 
risks.  The  question  was,  whether  there  had  been  an  undue  conceal- 
ment at  the  time  of  the  insurance.  The  policy  had  been  effected 
by  the  broker,  who  went  to  the  underwriters,  exhibiting  a  letter 
from  the  plaintiffs,  in  which  they  stated — "  Our  ship,  the  Louisi- 
tania,  sailed  from  Maranham  to  Lisbon,  on  the  1st  of  September, 
1815.  We  have  to  request  the  favour  of  your  effecting  an  in- 
surance on  her  account.  We  are  not  alarmed  at  her  having 
been  fifty-seven  days  on  her  voyage,  as  there  have  been  many 
contrary  winds.     We  are,  A;c.'* 

This  letter  was  dated,  Lisbon,  the  27th  of  October.  No  other 
communication  was  made  to  the  defendant ;  but  it  was  in  evi- 
dence that  the  plaintiffs  had  received  a  letter  from  their  agent 
at  Maranham,  dated  August  81,  1815,  which  letter  had  been 
brought  by  another  vessel,  the  Victorioso.  The  latter  vessel 
sailed  from  Maranham  on  the  1st  of  September,  in  company  with 
the  plaintiff's  ship  the  Louisitania ;  and  arrived  at  Lisbon  on  the 
17th  of  October,  being  ten  days  before  the  plaintiff's  letter  to 
their  broker  to  insure.  The  usual  passage  from  Maranham  to 
Lisbon  is  between  60  and  70  days.    It  appeared,  moreover,  by 

t  Distinguished  in  judgment  of  282,  287 ;  and  see  Durdl  y.  Bederley^ 
Shbb,  J.  in  Bates  v.  HewiU  (1867)  p.  639,  ante^  and  Willis  v.  Glover, 
L.  E.  2  Q.  B.  595, 611 ;  36  L.  J.  Q.  B.      8  E.  E.  739,  and  note  there.— E.  0. 
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Fbikbe      Lloyd's  Lists,  that  between  the  Ist  of  September  and  the  *27th 
WooDHousE.  0*  October  several  vessels,  besides  the  Victorioso,  had  arrived  at 
[  «573  ]      Lisbon  from  Maranham.    The  plaintifiTs  vessel  was  lost  shortly 
after  she  left  Maranham. 

Best  and  Vaughan,  Serjts.  for  the  defendant,  contended,  that 
the  plaintiffs  had  concealed  a  material  circumstance  which  ought 
to  have  been  communicated  to  the  underwriters.  They  should 
have  mentioned  the  arrival  of  the  Victorioso,  which  sailed  in 
company  with  their  ship.  Their  communication  to  the  under- 
writers was  not  candid  and  explicit. 

Lena,  Serjt.  and  PvUeVy  contrcL  : 

The  arrival  of  the  Victorioso  was  in  Lloyd's  List,  which  may 
be  considered,  for  this  purpose,  equivalent  to  a  special  communi- 
cation to  the  underwriters.  What  was  commonly  known  at 
Lloyd's  need  not  be  communicated. 

BUBBOUGH,  J. : 

This  is  not  a  concealment  to  vitiate  the  policy.  The  material 
facts  were  honestly  disclosed  in  the  letter ;  and  the  arrival  of 
the  other  vessels  at  Lisbon  from  Maranham  (however  important 
this  intelligence  might  be)  must  be  presumed  within  the  know- 
ledge of  the  underwriters,  from  the  cfrcumstance  of  its  being 
contained  in  Lloyd's  printed  Lists.  What  is  exclusively  known 
to  the  assured  ought  to  be  communicated ;  but  what  the  under- 
writer, by  fair  inquiry  and  due  dOigence,  may  learn  from  the 
ordinary  sources  of  information  need  not  be  disclosed.  It  is, 
however,  a  question  for  the  jury. 

[  674  ]  The  jury,  which  was  a  special  jury  of  merchants,  said,  that 

inasmuch  as  the  arrival  of  the  Victorioso  and  of  the  other  ves- 
sels was  noticed  in  Lloyd's  List  at  the  time  the  insurance  was 
effected,  and  as  these  Lists  were  in  the  hands  of  the  under- 
writers, they  were  of  opinion  that  there  was  no  concealment. 

Verdict  for  plaintiffs. 
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ANDEESON   v.   SAlfDEESON.  isn. 

(Holt,  N.  P.  591—692  ;  8.  0.  2  Staxkie,  204.)  York  Stmmer 

The  admission  of  the  wife,  who  was  accustomed  to  conduct  her 
husband's  business,  is  sufficient  to  take  the  case  out  of  the  Statute  of       [  ^^^  1 
Limitations  in  an  action  against  the  husband. 

Assumpsit.  The  wife  of  the  defendant  had  bought  of  the 
plaintiff  certain  goods,  which  the  defendant  hawked  about  the 
country.  All  the  articles  had  been  obtained  previous  to  the 
year  1810. 

The  defendant  pleaded  the  general  issue,  and  the  Statute  of 
Limitations.  Many  acknowledgments  of  the  wife  were  offered 
in  evidence  for  the  purpose  of  taking  the  case  out  of  the  statute. 
On  the  part  of  the  defendant  it  was  objected,  that  the  wife  could 
only  be  considered  as  the  agent  of  her  husband :  and  that  the 
admissions  of  the  agent  could  only  bind  the  principal,  if  made 
at  the  time  when  the  goods  were  ordered  or  received  by  him. 
Thaty  since  the  last  receipt  of  goods  was  more  than  six  years 
before  the  action  was  brought,  the  only  admission  which,  upon 
the  principle  above  stated,  could  be  given  in  evidence,  was  like- 
wise before  that  time;  and,  therefore,  that  there  could  be  no 
authority  in  the  wife  to  make  an  admission  which  would  take 
the  case  out  of  the  statute. 

BiCHARDS,  C.B. : 

The  wife  was  the  only  person  accustomed  to  purchase  goods 
at  all.     She  was,  therefore,  the  only  proper  person  to  ask  for 
money,  and  to  make  admissions  on  the  subject  as  to  the  sum       [  692  ] 
due. 

Verdict  for  plaintiff  A 

t  See  Oreg(yry  v.  Parker,  10  E.  B.  712  (1  Camp.  394). 
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C.  P.  (AT  NISI  PKIUS)  MICHAELMAS  TERM. 


1817.  BEOENNENBUEGH  v.   HAYCOCK 

j^  j^^^  (Holt,  N.  P.  630—631.) 

minster.  Crib-biting  is  no  such  unsoundness  in  a  horse  as  to  entitle  a  purchaser 

[  630  ]  who  has  bought  under  a  general  warranty,  to  maintain  an  action  for 

the  breach  of  it,  upon  this  fault  only. 

Action  upon  the  warranty  of  a  horse,  which  had  been  sold  for 
ninety  guineas.  The  question  was,  whether  crib-biting,  which 
was  the  vice  in  question,  was  such  a  species  of  unsoundness  as 
to  sustain  the  action.  The  horse  had  been  warranted  sound 
generally.  Some  eminent  veterinary  surgeons  were  called  as 
witnesses,  who  stated,  that  the  habit  of  crib-biting  originated  in 
indigestion ;  that  a  horse,  by  this  habit  wasted  the  saliva  which 
was  necessary  to  digest  his  food,  and  that  the  consequence  was 
a  gradual  emaciation.  But  they  said  that  they  did  not  consider 
crib-biting  to  be  an  unsoundness,  but  that  it  might  lead  to 
unsoundness.  That  it  was  sometimes  an  indication  of  an  in- 
cipient disease,  and  sometimes  produced  unsoundness,  where  it 
existed  in  any  great  degree. 

Best  and  Vaughan^  Serjts.,  for  the  defendant : 

This  was  no  breach  of  warranty.    The  defendant  had  given  no 

undertaking  against  the  particular  vice  which  was  the  subject 

[  631  ]       of  the  complaint.    As  well  might  it  be  said  that  kicking  was  an 

unsoundness,  because  a  horse  might,  by  kicking,  accidentally 

break  a  leg. 

Lens,  Serjt.,  contra: 

The  habit  of  crib-biting  detracts  from  the  value  of  a  horse ; 
and  whatever  renders  a  horse  unfit  for  service,  and  incapacitates 
him  for  general  use,  is  unsoundness.  If  it  must  necessarily 
terminate  in  unsoundness,  it  is  the  same  thing  as  if  the  horse 
were  actually  unsound.  Besides,  unsoundness  was  a  question  of 
fact,  not  of  law. 
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BUBBOUGH,  J. : 

It  is,  perhaps,  compounded  of  both.  If  it  be  law,  I  am  of 
opinion  that,  in  this  particular  case,  it  is  not  unsoundness ;  and 
I  am  satisfied  the  jury  will  think  with  me  on  the  fact.  It  is  a 
curable  vice  in  its  first  stages,  and  this  horse  was  only  proved  to 
be  an  incipient  crib-biter.  It  is  a  mere  accident,  arising  from 
bad  management  in  the  training  of  a  horse,  and  is  no  more  con- 
nected with  unsoundness  than  starting  and  shying.  The  plain- 
tiff might  have  demanded  a  warranty  against  this  particular 
vice ;  but  I  am  quite  clear  that  it  is  not  included  in  a  general 
warranty. 

Nonsuit. 


Bboenksk- 

BUBOH 
V. 

Hatcock. 


SMITH  V.  HOENE  and  OxHERS.t 

(Holt,  N.  P.  643—646.) 

A  carrier  who  restricts  his  liability,  is,  notwithstanding,  answerable 
in  cases  of  negligence ;  the  degree  of  which  is  a  question  of  fact  for 
the  jury. 

This  was  an  action  against  a  carrier  for  the  loss  of  a  quantity 
of  gloves,  of  the  value  of  671.  Qs.  6d.  The  gloves  had  been  put 
into  a  parcel,  and  sent  by  a  coach  from  Worcester  to  London, 
directed  to  I.  Smith,  to  the  care  of  Mr.  Bobinson,  Angel  Inn, 
Angel  Street.  The  carriage  and  booking  were  paid  at  Worcester. 
The  defendants  had  placed  the  usual  board  of  notice  in  their 
office,  stating  that  they  would  not  be  answerable  for  cash, 
writings,  or  any  articles  whatsoever,  above  the  value  of  5/., 
unless  paid  for  accordingly.  The  plaintiff  was  acquainted  with 
the  terms  of  this  notice ;  but  sent  the  parcel  as  a  common 
package,  giving  no  intimation  of  its  value,  and  not  paying  any 
extra  price.  When  the  parcel  arrived  at  the  Inn,  in  London,  it 
was  put  into  a  cart,  with  other  parcels,  to  be  delivered  in  the 
ordinary  way.  It  was  an  open  cart,  in  the  charge  of  one  man, 
who  drove  the  cart,  and  likewise  delivered  parcels.  It  was  in 
evidence  that  the  defendants  were  in  the  habit,  when  the  parcels 
were  numerous,  of  sending  two  persons  with  the  cart,  to  divide 

t  See  old  authorities  reviewed  in  Shaw  v.  G.  W,  B.  Co.,  *94,  1  Q.  B.  373, 
10  R.  Mar.  245.— F.  P. 
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Smith  the  labour  of  delivery,  and  to  increase  the  safety :  one  remaining 
HoENx.  ^  til©  cart,  whilst  the  other  man  delivered  the  packages.  On 
the  present  occasion  the  parcels  were  few ;  and  the  lad,  who 
drove  the  cart,  having  a  parcel  to  deliver  m  Moorfields,  left  it 
without  any  guard,  at  the  top  of  an  alley,  along  which  he  was 
[  *644  ]  not  *able  to  drive,  as  a  cart  was  unloading  at  the  time,  and 
stopped  the  way.  On  his  return  the  parcel  was  lost  out  of  the 
cart. 

Vaughan,  Serjt.,  and  Richardson,  for  plaintiff : 

The  plaintiff  was  not  obliged  to  insure:  he  trusted  to  the 
common  law  liability  of  the  carrier  in  cases  of  gross  negligence, 
from  which  the  accustomed  restrictions  upon  his  responsibility 
(which  the  law,  without  countenancing,  had,  notwithstanding, 
admitted),  did  not  exempt  him.  They  contended — 1,  That  this 
was  a  case  of  gross  negligence,  inasmuch  as  the  defendants 
should  have  sent  two  men  with  the  cart.  2.  That  the  bulk  of 
the  parcel  was  a  sufficient  indication  of  its  value.  Beck  v.  Evans, 
16  East,  244.1 

Best,  Serjt.,  for  the  defendants : 

Negligence  of  a  gross  kind  was  not  proved,  by  shewing  that 
every  possible  precaution  was  not  taken.  The  plaintiff  submits 
to  a  degree  of  risk  by  not  insuring,  and  thereby  he  deceives  the 
defendants.  A  parcel  of  the  value  of  702.  is  thrown  into  the 
office  as  a  common  package.  Although  the  plaintiff  did  not 
insure,  some  intimation  should  have  been  given  of  its  value  at 
the  time  of  delivery.  The  bulk  indicated  nothing  of  value  in 
this  case. 

Dallas,  J. : 

Whether  the  defendants  have  been  guilty  of  gross  negligence 
is  a  question  for  the  jury.  The  case  of  Beck  v.  Evans  does  not 
apply.  The  plaintiff  had  an  option  to  insure  or  not ;  but  I  think 
he  was  culpable,  in  delivering  as  a  common  package  property  of 
this  value.  He  lulls  the  defendants  into  a  false  security;  for 
[  646  ]       they  would  probably  have  taken  more  care,  if  they  had  known 

t  14  E.  E.  340. 
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the  value  of  the  parcel.    The  question  is,  whether,  considering       Smith 
the  trust  the  plaintiff  reposed  in  the  defendants,  and  the  risk  to      HoBirB. 
which,  in  a  degree,  he  may  be  presumed  to  submit  (from  the 
circumstance  of  his  not  insuring),  they  have  been  guilty  of  gross 
negligence. 

The  Jury  found  a  verdict  for  the  plaintiff  for  the 
value  of  the  gloves. 


A  note  of  the  following  cases  is  subjoined  to  the  report : — 

Kerb  v.  Willan.  1817. 

Action  against  a  carrier,  for  the  loss  of  a  parcel.     Notice  in      hilIbt 
the  common  terms  of  restrictive  liability  was  placed  in  a  con-       Tbrm. 
spicuous  situation  in  the  defendant's  office.    The  porter  who 
delivered  the  parcel  at  the  office,  might  have  seen  it  in  the  office ;  '' 

but  it  was  not  in  evidence,  either  that  he  did  see  it,  or  that  he 
was  aware  of  the  existence  of  such  a  notice.  At  the  trial,  a 
verdict  was  found  for  the  defendant ;  and  in  Easter  Term  follow- 
ing, the  Attorney-General  {Sir  William  Oarrow)^  moved  for  a 
new  trial. 

LoBD  Ellbkbobouoh  :  Easteb 

TSBM. 

Much  inconvenience  in  this  case  would  be  removed  from        

carriers,  if  they  distributed  hand-bills.    A  messenger  may  come 

with  a  parcel  to  an  office  who  cannot  read.    But,  surely,  any 

deviation  from  the  usual  contract  which  the  law  implies,  ought 

to  be  announced  to  him.     I  admit  that  a  special  contract       [646] 

between  the  parties  will  supersede  the  law:   but,  then,  that 

contract  must  be  proved ;  and  whether  it  be  proved  or  not  is  a 

fact  for  the  jury;  that  is  to  say,  whether  there  be  a  sufficient 

notice  given,  with  reference  to  place,  time,  and  person,  to  create 

a  special  contract  between  the  parties.    All  the  difficulties  arise 

by  a  departure  from  the  old  law,  which  was  acted  upon  for  ages; 

and  there  is  no  doubt  but  it  will  require  many  struggles  to  get 

clear  of  the  wisdom  of  our  ancestors.    But  the  difficulty  is  not 

insurmountable.     Let  carriers,  when  they  receive  parcels  at 
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K£BB       their  offices,  famish  receipts  containing  the  conditions  upon 

WiLLAK.     which  they  contract,  and  deliver  one  for  each  parcel  received. 

This  may  help  them. 

RvU  refused. 

1817  So  in  MuNN  v.  Baker.! 

MichIblmab      ^  notice  was  affixed  in  the  office,  and  a  printed  paper  put 
^«>f-       into  the  servant's  hand   who  delivered  the   parcel.      It  was 
doubtful  if  the  servant  saw  the  board  in  the  office ;  and  in  the 
printed  paper,  by  accident,  as   it  was  alleged,  the  terms  of 
restriction  were  omitted. 

Lord  Ellenbobough  held  the  notice  to  be  insufficient.  And 
at  the  same  Sittings,  in  Davies  v.  WiUan,  where  the  person  who 
carried  the  parcel  could  not  read.  Li  this  case,  neither  the 
board  in  the  office,  nor  the  printed  paper  of  conditions,  were  of 
any  service.  Mr.  Justice  Abbott  held  notwithstanding  that  the 
carrier  was  liable  upon  his  ordinary  liability.  Semble,  that  the 
question  should  be  put,  whether  the  party  can  read  or  not.  If 
he  cannot  read,  the  notice  should  be  read  to  him. 


At  Guildhall, 
[646] 


1810.  Pope  v.  Whitcombe.J 

'^^^  ^^'  (3  Merivale,  Appendix,  689—691). 

Bolls  Court,  The  word  "  relations,"  in  a  will,  primd  fade,  means  "  next  of  kin." 

[  689  ]  Bequest  of  residue  to  testator's  wife  for  life,  with  a  direction  to  dispose  of 

the  residue  amongst  his  relations  in  such  manner  as  she  should  think  fit 

Appointment  to  relations,  not  being  next  of  kin,  held  void,  and  the 

residue  decreed  to  be  distributed  amongst  those  who  were  next  of  kin 

to  the  testator  at  the  time  of  his  death.§ 

A  x)ower  of  distribution  among  relations  (unlike  a  power  of  selection) 
is  confined  to  the  next  of  kin  entitied  in  default  of  appointment. 

James  Ghildb  gave  the  residue  of  his  estate  and  effects  to  his 
wife,  Mary  Childe,  for  life,  with  remainder  to  his  son,  J.  Childe, 

t  Also  reported  in  2  Stark.  255.  The  retention  of  the  case  is  due  to  a 

X  Ex  relatione  Mr.  Simpkinson.  recent  citation  by  Stirling,  J.,  in  i?e 

§  This  case  as  here  reported  cannot  Deakin,  StarJcey  v.  Eyres,  8  B.  Nov. 

be  relied  upon,  for  the  decree  shows  at  p.  303,  63  L.  J.  Ch.  779,  783,  which 

that  **  the  Court  no  doubt  decided  howeyer  was  only  on  the  point  of  the 

the   contrary  to  that  which  is  re-  power  being  non-exclusive.     See  the 

-ported  "per  Bomilly,  M.  E.  Finch  v.  Preface.— 0.  A.  S. 
BoUinysivorth  (1855)   21  Beav.  112. 
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absolately,  if  he  should  attain  twenty-one ;  but  in  case  of  his        Pope 
son's  death  before  twenty-one,  and  without  issue,  then  he  gave   whitoombb. 
certain  legacies  to  some  of  his  relations ;  and  he  directed  his 
wife  to  dispose  of  the  residue  amongst  his  the  testator's  relations, 
in  such  manner  as  she  should  think  fit. 

The  son  died  under  twenty-one,  and  without  issue,  in  the  life- 
time of  the  testator. 

After  the  testator's  death,  the  wife  appointed  this  residue  to  a 
natural  son  of  one  of  the  testator's  nephews,  and  to  other 
persons,  who  were  related  to  the  testator,  but  not  his  next  of 
kin. 

At  the  time  of  the  testator's  death,  his  next  of  kin  were  John 
Ghilde,  his  half-brother,  and  Thomas  and  John  Whitcombe,  the 
sons  of  a  deceased  sister.  Thomas  and  John  Whitcombe  both 
died  in  the  life-time  of  the  wife. 

At  the  hearing,  the  usual  accounts  were  directed,  and  the 
Master  was  directed  to  enquire  who  were  the  testator's  next  of 
kin  at  the  time  of  his  death,  and  who,  at  the  time  of  the  death  [  *690  ] 
of  Mary  Childe,  and  whether  the  appointees  of  Mary  Childe 
were  within  any  and  what  degree  of  relationship  to  the  testator. 
The  Master  reported  as  above ;  and  the  cause  came  on  this  day 
upon  further  directions. 

Hart  and  Wyatt,  for  John  Childe,  contended,  that  the  wife 
could  only  appoint  to  the  next  of  kin,  and  that,  the  appointment 
being  bad  in  toto,  John  Childe  was  entitled  to  the  whole,  he  being 
the  only  next  of  kin  living  at  the  death  of  the  wife ;  and  upon 
this  last  point  they  cited  Harding  v.  Glyn,\  and  Cruwys  v. 
Colman.X 

Simpkinson,  for  the  representatives  of  Thomas  and  John 
Whitcombe,  agreed,  on  the  first  point,  and  cited  Edge  v.  Salis- 
bury, §  and  Hands  v.  Hands.  ||  The  Court  always  construes 
relations  to  mean  next  of  kin,  except  in  those  cases  where  a 
power  of  selection  is  given;   and  there  is  no  instance  of  the 

t  Stated  from  the  Regigtrar's  Book  Ves.  255, 19  Ves.  299, 1  V.  &  B.  314). 

in  4  E.  B.  334 ;  1  Atk.  469.  §  Amb.  78. 

t  7  E.  E.  210  (9  Ves.  319).    See  II  1  T.  E.  437,  n. 
Wright  v.  Atkyne,  13  E.  E.  199  (17 
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Pope  Court  extending  the  rule,  except  when  the  testator  gives  the 
Whitcombe.  power  of  appointing  to  ''  such  of  his  relations  as  it  shall  think 
fit,"  or  uses  other  words  to  the  same  eflfect.  Here  no  power  of 
selection  is  given.  Mrs.  Childe  had  only  the  power  of  fixing  the 
proportions  in  which  the  next  of  kin  were  to  take.  The  residue, 
therefore,  vested  in  those  who  were  the  testator's  next  of  kin  at 
the  time  of  his  death;  though  in  uncertain  proportions. 
The  cases  cited  in  favour  of  the  half-brother  of  the  testator, 
[  691  ]  apply  only  where  a  power  of  selection  is  given,  and  the  person 
to  whom  that  power  is  given  dies  without  having  exercised  it ; 
but  here  the  interest  vested. 

Toller,  for  the  appointees. 

The  Court  was  clearly  of  opinion  with  Simpkinson,  and  decreed 
accordingly.  One  moiety  to  go  to  John  Childe,  and  the  other  to 
the  representatives  of  Thomas  and  John  Whitcombe. 

Declare,  That  the  will  made  by  the  testatrix,  Mary  Childe,  is 
not  a  valid  appointment  of  the  residuary  estate  and  effects  of 
the  testator. 

[Note. — The  decree  ordered  payment  of  the  fund  to  the 
testator's  next  of  kin  at  the  death  of  the  testatrix  Mary  Childe, 
and  not  a  distribution  of  it  among  the  testator's  statutory  next 
of  kin ;  see  21  Beav.  p.  116.— 0.  A.  S.] 
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ABANDONMENT.     ^  Insurance  (Marine),  1—7. 

ACTION,  in  name  of  another.     Set  Practice,  1. 

AGISTMENT — Liability  of  agister. — A  person  who  takes  in  horses  to 
agist,  does  not,  like  an  innkeeper,  insure  their  safety ;  he  is  answerable  only 
in  case  of  negligence.    Broadtvater  y.  Blot 677 

AMBA8SAD0B — Privilege. — The  Court  will  not  compel  a  foreign  am- 
bassador to  give  security  for  costs.     Duke  De  Montellano  v.  Ckrietin       .     418 

ANNUITY.  See  Settlement  (Marriage),  2 ;  Vendor  and  Pnrchaser,  9. 

APPEAL,  against  poor  rate.    See  Poor  Law,  1,  2. 

APPRENTICE.     See  Infant,  1. 

APPBOPBIATION  of  payment.     See  Banker. 

ABBITBATION — ^Finality  of  award. — An  award  made  by  a  barrister, 
to  whom  all  matters  in  difference  are  referred  by  an  order  of  Nisi  Prius,  is 
final  between  the  parties,  imless  for  some  objection,  apparent  on  the  face 
of  the  award,  or  something  amounting  to  misconduct  be  imputable  to  the 
arbitrator.     Sharman  v.  Bell 419 

ABBEST.     See  Sheriff. 

ASSIGNMENT— 1.  To  agent  for  benefit  of  creditor— Power  of 
revocation. — An  assignment  to  an  a^nt  of  the  assignor  for  the  benefit  of 
a  creditor  is  revocable  until  notice  mereof  has  been  communicated  to  the 
creditor.     Scott  v.  Fvrcher 161 

2.  Of  pension.    See  Settlement  (Marriage),  2. 

And  see  Bankruptcy,  1 ;  Trust,  1 ;   Vendor  and  Purchaser,  8. 

BANKER  —  Appropriation  of  payment. — ^A  general  remittance  to 
bankers,  to  whom  the  remitter  is  indebted,  accompanied  by  a  letter 
requesting  them  to  pay  certain  specific  sums  to  particular  persons  (not 
expressly  out  of  the  sum  remitted)  does  not  so  fix  the  bankers  as  to  give 
the  persons,  to  whom  such  sums  were  so  directed  to  be  paid,  a  right  of  action 
against  them  for  money  had  and  received,  without  an  assent  on  their  part  to 
such  an  appropriation  of  the  money  remitted.  It  is  not  necessary  tlmt  the 
bankers  should  express  a  dissent  from  the  required  appropriation.  Orant  y. 
Austen .• 640 

R.R. — VOL.  XVn.  Y  Y 
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BANKBXJPTCY  — 1.  Privity  of  petitioning  creditor  to  deed  of 
assignment. — If  the  petitioning  creditor  be  privy  and  assenting  to  the 
execution  of  a  deed  by  traders,  by  which  they  make  an  assignment  of  all 
their  property,  though  such  assignment  be  fraudulent,  and  an  act  of  bank- 
ruptcy, upon  which  other  creditors,  not  privy  and  assenting,  may  sue  out  a 
commission,  he  is  estopped,  and  having  assented  to  the  deed,  though  he  did 
not  execute  it,  he  cannot  set  it  up  as  an  act  of  bankruptcy.    Back  v.  Gonch 

590 

2.  Sale  of  joint  property  in  hands  of  creditor — Proof  against 

separate  estates  for  balance. — ^A  creditor  having  joint  property  of  bank- 
rupts in  pledge,  and  selling  it  after  the  bankruptcy  may,  if  there  is  no 
other  joint  property,  prove  the  remainder  of  his  debt  against  the  separate 
estates  of  the  bankrupts.     Ex  parte  Gdlery  In  re  Sill    .         .         .        .219 

3.  Set  off. — ^V.,  a  customer  of  the  banking-house  of  D.  &  Co., 

tranfers  to  N.,  a  partner  in  the  firm,  a  sum  of  stock  by  way  of  security  for 
money  borrowed  of  them,  and  gives  notes  for  the  amount,  payable  on  the 
stock  being  re-transferred  to  him.  He  pays  off  these  notes,  and  afterwards 
borrows  a  further  sum  on  the  joint  note  of  himself  and  his  son,  without 
calling  for  a  re-transfer  of  the  stock.  The  stock  having  been  blended  with 
other  stock,  of  which  N.  was  in  like  manner  possessed  by  way  of  security  for 
other  customers,  is  sold  by  the  partnership,  and  the  produce  applied  to  the 
use  of  the  partnership,  except  a  small  balance  still  remaining  in  the  name  of 
N.  D.  (another  of  the  partners)  afterwards  dies,  and  the  partnei-ship  is  carried 
on  without  any  alteration  of  firm  till  the  surviving  partners  become  bank- 
rupt. On  the  biU  of  Y.  against  the  assignees  of  the  bankrupts,  and  against 
the  representatives  of  D.  it  was  decided  that  he  was  entitled  to  the  stock 
remaining  in  the  name  of  N.  (the  other  creditors  in  respect  of  stock  trans- 
ferred having  been  satisfied  their  demands],  as  being  sufficiently  appropriated ; 
to  set  off,  against  the  joint  note  of  himself  and  his  son,  so  mucn  of  the  money 
received  by  the  partnership  out  of  the  sale  of  the  remainder  of  the  stodc  as 
was  equal  to  the  amount  of  such  joint  note ;  to  prove  tiie  residue  as  a  debt 
against  the  estate  of  the  bankrupts;  and  to  receive  from  D.*s  estate  the 
amount  of  the  deficiency.     Vvlliamy  v.  Noble 143 

4.  Liability  of  assignees  for  rent.     See  Landlord  and  Tenant,  7. 

5.  Of  partner.    See  Partnership,  1,  3. 

And  see  Infant,  4  ;  Insurance  (Marine),  8. 

BILL  OF  EXCHANGE— 1.  Foreign  bill-— Circulation  before  ac- 
ceptance.— It  is  no  laches  to  put  a  forei^  bill,  payable  after  sight,  into 
circulation  before  acceptance,  and  to  keep  it  circulating  without  acceptance 
so  long  as  the  convenience  of  the  successive  holders  requires.  Goupy  v. 
Harden 478 

2.  Joint  and  several  note. — ^A  note  beginning  "  I  promise  to  pay,'* 

signed  by  two  parties,  is  joint  and  several.     Clark  v.  Blackstcck    .        .    667 

3.  Liability  of  agent  upon  bill  drawn  in  his  own  name. — 

An  agent  to  a  country  bank,  to  whom  plaintiff  sent  a  sum  of  money,  in 
order  to  procure  a  bill  upon  London,  drew  in  his  own  name  for  the  amount 
upon  the  firm  in  London,  the  two  firms  being  the  same :  Held,  that  the  agent 
was  liable  as  drawer,  although  plaintiff  knew  that  he  was  agent,  and  sup- 
posed that  the  bill  was  drawn  by  him  as  such,  and  on  account  of  the  country 
bank,  to  which  the  agent  paid  over  the  money.     LeadbiUer  v.  Farrow  ,    345 

4.  Notice  of  dishonour. — A.  was  indebted  to  B.  for  goods  sold,  and 

C.  was  indebted  to  A. ;  B.,  with  the  consent  of  A.,  drew  a  bill  on  C.  payable 
at  two  months,  which  C.  accepted,  but  afterwards  dishonoured :  Head,  that 
A.  was  not  entitled  to  notice  of  the  dishonour,  his  name  not  being  on  the  bill. 
Swinyard  v.  Botwea 274 
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BILL  OF  EXCHANGE — o.  Notice  of  BishonoTir.— A  country  banker, 
with  whom  a  bill  of  exchange,  pai^able  in  London,  is  deposited,  has  an 
entire  day  after  receiving  notice  of  its  dishonour  to  transmit  the  same  to 
his  customer,  so  that  notice  by  the  next  day*s  post,  though  it  be  not  the  next 
post,  will  be  time  enough.     Bray  v.  Hadwen 277 

6.  The  drawer  of  a  bill  of  exchange  is  not  discharged  by  the 

want  of  notice  of  dishonour  by  non-acceptance,  where  the  biU  has  rbefore  it 
was  overdue),  passed  into  the  hands  of  a  bond  fide  indorsee  for  value,  who 
had  no  knowledge  of  the  dishonour.     Dunn  v.  O'Eeeffe  .         .         .     326 

7.  Presentment. — A  banker's  promissory  note  is  made  payable  at 

Tunbridge,  and  likewise  at  London.  The  holder  has  a  right  to  present  it  at 
either  place,  and  if  payment  be  refused  in  London,  it  is  no  defence  to  say 
that  if  payment  had  been  demanded  at  Tunbridge,  which  was  the  more  con- 
venient and  nearer  place,  the  bill  would  have  been  paid.    Beeching  v.  Ooiver 

644 

BILL    OF   SALE—Goods   in   apparent   possession   of  debtor. — ^A 

farmer  gave  a  biU  of  sale  of  aU  his  farming  stock  to  secure  a  debt.  The  agent 
of  the  vendee  took  possession,  and  resided  on  the  farm  while  he  convei-ted 
the  stock,  but  the  vendor  also  continued  to  reside  on  the  farm,  and  exorcised 
acts  of  ownership  over  parts  of  the  stock.  Hold,  that  thc^debt  being  bond  fide 
due,  and  the  bill  of  sale  taken  with  a  view  to  recover  that  debt,  the  bill  of 
sale  was  good  against  a  judgment  creditor  taking  the  stock  in  execution. 
Benton  v.  Thornhill 472 

BOND.     See  Evidence,  3. 

BBEAGH  OF  PBOMISE— Justification  for  non-performance  of 
promise — Character  of  plaintiff. — In  an  action  against  a  woman  for  a 
breach  of  promise  of  marriage,  it  is  a  sufficient  justification  for  non-perform- 
ance if  the  person  to  whom  she  has  given  the  promise  turns  out  upon  inquiry 
to  be  a  man  of  bad  character ;  but  mere  accusation  and  suspiaon  are  not 
sufficient.     Baddeley  y.  Morthck 626 

GABBIER — Notice  restricting  liability — Negligence. — A  carrier 
who  restricts  his  liability,  is,  notwithstanding,  answembie  in  eases  of  negli- 
gence; the  degree  of  which  is  a  question  of  fact  for  the  jiu'v.  Smithy. 
Home \        .     683 

And  see  Goods,  Sale  of,  7. 
CHARITY — Action  to  set  aside  lease.    See  Landlord  and  Tenant,  1 . 

CHURCH — Trust  for  "  the  worship  of  God." — Where  a  trust  is 
created  for  religious  worship,  and  it  cannot  be  discovered  from  the  dned 
creating  the  trust,  what  was  the  nature  of  the  religious  worship  intended  by 
it,  it  must  be  implied  from  the  usa^  of  the  congregation.  But  if  it  appears 
to  have  been  the  founder's  intention,  although  not  expreased,  that  a  pai-ti- 
cular  doctrine  should  be  preached,  it  is  not  in  the  power  of  the  trustees,  or 
of  the  congregation,  to  alter  the  designed  objects  of  the  institution. 

If  land  or  money  be  properly  given  for  maintaining  **the  worship  of 
God,"  the  Court  will  execute  the  trust  in  favour  of  the  established  religion. 
But,  if  it  be  clearly  expressed,  that  the  purpose  is  that  of  maintaining 
dissenting  doctrines,  the  Court  will  execute  tne  trust  accoi*ding  to  the  express 
intention.     Attorney-Oeneral  v.  Pearson 100 

CONFLICT  OF  LAWS.    See  Marriage. 

CONSTABLE,  arrest  by.     See  False  imprisonment,  1. 

T  T  2 
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COKTEMPT  OF  C0X7BT  —  Breach  of  injunction  erroneotUBly 
granted. — Contempt  of  Court  by  breach  of  injunction  improperly  issued. 
The  Court  made  no  order  except  that  the  defendants  and  their  solicitors  pay 
the  costs.    Partington  v.  Booth 48 

CONTBAGT — 1.  Action  foTinded  on  contract — Declaration  in  tort. 
— Where  the  substantial  ground  of  action  is  contract,  the  plaintiffs  cannot, 
by  declaring  in  tort,  render  a  person  liable  who  would  not  have  been  liable 
on  his  promise.     Green  t.  Qrecnhank 529 

2.  Agreement  to  pay  a  sum  as  liquidated  damages. — ^Where 

a  person  has  boimd  himself  by  an  agreement  to  withdraw  his  stage  coach 
from  the  road,  and  in  case  of  breach  to  pay  a  certain  simi  of  money  "  to  be 
considered  as  liquidated  damages/'  sembtej  that  in  an  action  upon  the  agree- 
ment, the  jury  are  bound  to  sive  the  plaintiff  the  whole  money ;  and  that 
such  sum  is  not  to  be  considered  as  a  penalty,  but  as  damages  ascertained 
between  the  parties.    Barton  v.  Olover 601 

3.  Special  agreement — Deviation  from  original  plan — Quan- 
tum meruit.  —  Where  work  is  done  upon  a  special  contract,  and  for 
estimated  prices,  and  there  is  a  deviation  from  me  original  plan  by  the 
consent  of  the  parties,  the  estimate  is  not  excluded,  but  is  to  be  the  rule  of 
payment,  as  far  as  the  sjjecial  contract  can  be  traced,  and  for  any  excess 
beyond  it,  the  party  is  entitled  to  his  quantum  meruit. 

where  work  is  done  under  a  special  contract,  the  plaintiff  ia  not  pre- 
cluded from  recovering  imder  the  counts  for  work  and  labour  generdly; 
unless  there  be  sometning  in  the  terms  of  the  agreement,  which  either  by 
stipulation,  or  necessary  intendment,  prevent  him  from  it.  Bobson  v. 
Godfrey 629 

4.  Signature  of  letter — Statute  of  Frauds. — ^A  letter  from  a  mother 

to  her  son,  beginning  "  My  dear  fiobert,"  and  concluding  *'  Your  affectionate 
mother,"  is  not  signed  so  as  to  constitute  a  binding  agreement  on  the  part  of 
the  mother  within  the  intent  of  the  Statute  of  Frauds. 

There  must  be  a  signing,  i.e.  either  an  actual  signature  of  the  name,  or 
something  intended  by  the  writer  to  be  equivalent  to  a  signature.  Selby  v. 
Selby 1 

5.  Of  Infant.     iSeelnfknt. 

And  see  Landlord  and  Tenant ;  Vendor  and  Purchaser. 
GOFYHOLD.    ^ee  Waste,  1. 
COSTS.       See  Practice,  3 — 5. 

COVENANT — 1.  For  title.— An  obligation  by  deed  (in  the  nature  of  a 
covenant  for  titlo^  to  indemnify  against  all  persons,  is  only  to  indemnify 
against  lawful  title;  but  an  ol)li^tion  to  indemnify  against  the  acts  of  a 
particular  person  extends  to  all  disturbances  by  that  person  whether  under 
lawful  title  or  not.     Nash  v.  Palmer 364 

2.  To  pay  rent  and  to  build  houses — duesre  whether  running 

with  rent. — Where  J.  B.  being  seised  in  fee,  conveyed  to  defendant  and 
T.  J.,  their  heirs  and  assigns,  to  the  use  that  J.  B.,  his  heirs  and  assigns, 
might  have  and  take  to  bis  use  a  rent  certain  to  be  issuing  out  of  the  pre- 
mises, and  subject  to  the  said  rent,  to  the  issue  of  defendant,  his  heirs  and 
assigns,  and  defendant  covenanted  with  J.  B.,  his  heirs  and  assigns,  to  pay 
to  him,  his  heirs  and  assigns,  the  said  rent,  and  to  build,  within  one  year, 
one  or  more  messuages  on  the  premises,  for  better  securing  the  said  rent, 
and  J.  B.  within  one  year  demised  the  said  rent  to  plaintiff  for  1,000  years : 
Held,  that  covenant  would  not  lie  for  the  plaintiffs  for  non-payment  of  the 
rent,  or  for  not  building  the  messuages,  for  the  covenant  was  personal  to 
J.  B.     MUnes  V.  Branch 373 


VOL.  xvn.]  INDEX.  69S 

COVENANT.— 3.  To  pay  sum  to  trustees  of  settlement.  See  Settle- 
ment (Marriage),  2. 

CBEDITOBS'  TBX7ST  DEED— Creditors  not  party  to  deed.— 
Trust-deed  for  payment  of  creditors,  no  creditor  being  a  party,  nor  made  by 
agreement,  and  without  consideration  on  the  part  of  any  creditor.  The 
debtor  afterwards  executes  other  deeds,  varyins  the  trusts  of  the  first. 
Motion  for  an  injunction  by  a  creditor  under  the  UTBt  deed,  who  had  filed  a 
bill,  to  restrain  the  trustees  from  executing  the  trusts  of  the  subsequent 
deeds  till  they  had  raised  money  to  answer  the  first,  refused.  Wailtvyn  v. 
CoiUta 173 

And  see  Bankruptcy,  1. 

CRIMINAL  LAW— Offence  committed  by  public  ofB.cer.— The 
statute  42  Geo.  III.  c.  85,  for  trying  and  pimishing  in  Great  Britain  persons 
holding  public  employments  for  offences  committed  abroad,  does  not  extend 
to  felonies.    B,  v.  Shawe 370 

Atid  see  Trover  and  Conversion,  2. 
CUSTOM.     See  Landlord  and  Tenant,  4. 
CUSTOMS — Duties  on  Goods.     See  Ship  and  Shipping,  5. 

DEED— Authority  to  execute. — An  authority  to  execute  a  deed  must 
be  by  deed.     Steiglitz  v.  Egginton 622 

DISTRESS— For  rent — Fraudulent  removal. — A  creditor  may,  with 
the  assent  of  the  debtor,  take  possession  of  the  goods  of  his  debtor,  and 
remove  them  from  the  premises  for  the  piirpose  of  satisfying  a  hand  fide 
debt,  without  incurring  the  penalty  of  11  Geo.  II.  c.  19,  s.  3,  against  per- 
sons asBiBting  the  tenant  in  removing  his  goods  from  the  premises.  Bach  v. 
Meats 310 

DOMICIL— Of  children  after  father's  death  follows  that  of  mother. 
— ^Af ter  the  death  of  a  man  the  domicil  of  his  children  follows  the  domicil  of 
their  surviving  mother,  where  no  fraudulent  intention  can  be  imputed.  But 
fraud  may  be  presumed,  where  no  reasonable  cause  appears  for  the  removal. 
Potinger  v.  Wightman 20 

DONATIO  MOBTIS  CAUSA— No  actual  delivery  of  possession.— 
A  person  supposing  himself  in  extremis  caused  India  bonds.  Bank  notes, 
and  guineas  to  be  brought  out  of  his  iron  chest,  and  laid  on  his  bed ;  he  then 
caused  them  to  be  sealed  up  in  three  parcels,  and  the  amount  of  the  contents 
to  be  written  on  them  with  the  words  **  for  Mrs.  and  Miss  C,"  the  plaintiffs ; 
he  then  directed  the  brother  to  replace  them  in  the  iron  chest,  to  oe  locked 
up,  the  keys  to  be  sealed  up,  and  directed  **to  be  delivered  to  J."  (his 
solicitor  and  one  of  his  executors)  after  his  decease,  and  replaced  in  his  own 
custody  near  his  bed,  and  afterwards  spoke  of  this  property  as  given  to  the 

Slainti^s :  Held,  this  was  not  a  donatio  mortis  causa,  for  want  of  a  sufficient 
elivery,  and  continuing  possession.    Bunn  v.  Markham      .        .        .    497 

EASEMENT— dualiffed  right  of  way. — ^A  right  of  way  for  agricul- 
tural purposes  is  a  limited  and  oualified  right  of  way,  and  does  not,  neces- 
sarily, confer  a  right  to  use  sucn  way  for  ^neral  and  universal  purposes. 
Therefore,  where  A.  claimed  and  proved  a  right  to  carry  com  and  manure 
over  the  loom  in  quo  :  Held,  that  he  had  not,  therefore,  a  general  and 
unlimited  right  to  carry  lime  or  the  produce  of  a  quarry  over  the  locus  in 
quo  at  all  times,  and  for  all  purposes.    Jackson  v.  Stacey       .        .        .    663 

EJECTMENT. — Judgment-^How  far  evidence. — 1.  A  judgment  in 
ejectment  upon  the  several  demises  of  two  was  held  to  be  evidence  to  sup- 
port trespass  qu,  cl<ius,  freg»  brought  by  them  jointiy.     Chamier  v.  Clingo 

276 
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EJECTMENT — 2.  Service  of  declaration. — In  ejectment,  proof  of 
seivice  of  the  declaration  on  the  tenant  in  possession  is  sufficient,  without 
other  evidence  to  show  that  the  defendant  comes  in  as  landlord.  Doe  d. 
Giles  Y.  Warwick 369 

ESTATE  TAIL — Keeping  down  interest. — On  a  bill  by  infant  tenant 
in  tail,  a  receiver  was  appointed,  with  an  order  to  keep  down  the  interest  of 
incumbrances  out  of  the  rents.  He  kept  down  accordingly  the  interest  of 
all  but  one  mortgage,  the  interest  of  which  (belonging  to  mfants)  was  never 
applied  for,  except  a  small  portion  for  maintenance,  the  residue  of  the  rents 
being  paid  into  Court  to  the  credit  of  the  cause.  Tenant  in  tail,  coming  of 
age,  suffers  a  recovery,  and  resettles  the  estate,  and  afterwards  dies.  It 
was  held,  that  the  order  was  not  meant  to  vary  the  rights  of  the  real  and 
personal  representatives,  but  to  prevent  the  incumbrancers  from  being  pre- 
judiced by  the  Court  taking  the  estate  into  its  custody,  and  also  to  protect 
the  estate  fi*om  hostile  proceedings  on  the  part  of  the  creditors ;  and  that 
there  was  nothing  in  the  circumstances  to  alter  the  character  of  the  property, 
which,  consisting  of  rents  paid  into  Court,  and  neither  applied  in  payment 
of  interest,  nor  appropriated  for  such  payment,  was  personal  estate,  and  to 
be  dealt  with  as  such.     Bertie  \,  Earl  of  Abingdon        .        .        .         .125 

ESTOPPEL.     See  Bankruptcy,  1. 

EVIDENCE — 1.  Of  handwriting. — Although  comparison  of  handwriting 
is  not  admissible  evidence,  when  the  fact  to  be  proved  is  the  handwriting  of  a 
particular  person,  whose  8upix)sed  signature  is  upon  a  paper  put  into  the 
witness's  hand,  yet,  if  such  witness  has  a  document,  to  which  is  affixed  the 
handwriting  of  that  person  (as  to  whose  signature  the  question  arises],  and 
which  document  he  knows  to  have  his  genuine  subscription,  he  has  a  right 
to  recur  to  it  for  the  purpose  of  refreshing  his  memory ;  a  basis  being  first 
laid  in  his  having  once  seen  the  defendant  sign  his  name,  though  he  had 
forgotten  the  character  of  his  handwriting.    Burr  v.  Harper         .        .    656 

2.  Expert  evidence  as  to  value  of  property. — In  a  question  of 

value  the  evidence  of  surveyors  actually  employed  at  the  time  to  ascertain 
the  value  prevails  over  the  testimony  of  witnesses  stating  opinions  formed 
upon  a  loose  recollection  of  circumstances  at  a  distant  penod.  Attorney- 
General  v.  Cross 121 

3.  Parol   evidence  to   contradict   written  agreement.— On  a 

bill  for  a  specific  performance  of  an  agreement  by  several  persons  to  enter 
into  several  bonds  for  1,600Z.  parol  evidence  permitted  to  be  read  to  shew 
that  the  agreement  was  to  give  a  joint  bond  for  1,500^  and  not  separate 
bonds  for  that  amount.      Lord  William  Gordon  v.  MarqtUs  of  Hertford     195 

4.  Opinion  as  to  materiality  of  information. — ^The  opinions  of 

underwriters,  whether,  upon  certain  facts  being  communicated  to  them,  they 
would  or  would  not  have  insured  the  particular  voyage,  cannot  be  received 
as  evidence.  The  materiality  of  the  intelligence  or  rumours,  which  the 
assured  is  charged  with  having  suppressed,  is  a  question  for  the  jury,  and 
ought  not  to  rest  upon  the  opinions  of  mercantile  men.    Durrell  v.  Bederley 

639 

5.  Of  barratry.    See  Insurance  (SCarine),  9. 

And  see  lyectment;  Horse ;  Trover  and  Conversion,  1. 

EXECT7TI0N — Priority  in  execution  of  writs.— Though  a  sheriff 
make  a  warrant  and  seizure  of  goods  imder  a  fieri  facias  last  delivered  to 
him,  yet  the  plaintiff  in  a  fieri  facias  first  delivered  to  the  sheriff  is  entitled 
to  be  first  satisfied  out  of  the  fruits  of  that  seizure. 

If  a  HOf^oTidi  fieri  facias  be  delivered  to  a  sheriff  after  he  has  the  defendant's 
goods  in  possession  under  the  prior  fteri  facias  of  another,  the  goods  are 
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bound  by  the  second  execution,  subject  to  the  first  execution,  from  the  date 
of  the  delivery  of  the  last  writ  to  the  sheriff ; 

And  that,  without  warrant  on  the  second  writ,  or  fui-ther  seizure.  Jonea 
V.  Atherton 442 

EXECUTOB — Duty  to  keep  accouzits. — An  executor  is  bound  to 
keep  clear  and  distinct  accounts  of  the  property  which  he  has  to  ad- 
minister. If  he  chooses  to  mix  the  accounts  with  those  of  his  own  trading 
concerns,  he  cannot  thereby  protect  himself  from  producing  the  original 
books,  in  which  any  part  of  those  accounts  may  be  inserted. 

It  is  a  more  difficult  question  as  between  an  executor  bound  to  produce 
and  his  partner  in  trade ;  but,  if  the  partners  have  permitted  him  to  mix  the 
accounts,  they  cannot  afterwards  object  to  the  production.  Freeman  v. 
Fairlie 7 

FALSE  IMPRISONMENT— 1.  Arrest  by  constable  at  request  of 
private  individual — ^Reasonable  suspicion. — In  an  action  of  trespass  for 
false  imprisonment,  a  constable  may  justify  under  the  general  issue,  though 
he  acted  without  a  warrant,  provided  there  was  a  reasonable  charge  of  felony 
made ;  although  he  afterwards  discharges  the  prisoner  without  taking  him 
before  a  magistrate ;  and  although  it  should  tiu*n  out  in  fact  that  no  felony 
was  committed.  But  a  private  individual,  who  makes  the  charge,  and  puts 
the  constable  in  motion,  cannot  justify  imder  the  general  issue :  ho  must 
plead  the  special  circumstances,  by  way  of  justification,  in  order  that  it  may 
be  seen  whether  his  suspicions  were  reasonable.  M'Cloughan  v.  Clayton^ 
669.     Ledwith  v.  Catchpole 673,  n. 

2.  Commitment  of  overseer  *' until  lie  shall  have  yielded  up 

all  and  every  the  books." — Previously  to  a  commitment  for  refusing  to 
do  a  thing,  there  must  be  a  charge  and  proof  of  such  refusal ;  and  the  party 
cannot  be  committed  "until  he  does "  something  which  he  is  not  charged 
with,  and  proved  to  have  omitted  to  do.  A  warrant  of  commitment  contrary 
to  this  principle,  although  founded  on  a  conviction  and  adjudication  pui*- 
porting  to  authorize  it,  is  void  in  toto,  and  trespass  and  false  imprisonment 
will  lie  against  the  justices  in  respect  of  such  a  warrant,  although  the  con- 
viction had  not  been  ij[uashed.     Groome  v.  Forrester      ....     333 

FEE  TAIIi.    See  Estate  Tail. 

FIXTUBES,  recovery  of  price  of  from  tenant.  See  Landlord  and 
Tenant,  9. 

FBAUDS,  STATT7TE  OF, — s.  4 — 1.  Signature  of  agent's  clerk.— A 

memorandum  of  an  agreement,  signed  by  an  agent's  clerk,  does  not  satisfy 
the  Statute  of  Prauds.     Bhtre  v.  Suttoji 74 

2.  Signature  of  letter.     See  Contract,  4. 

Jnd  see  Landlord  and  Tenant,  3 ;   Vendor  and  Purchaser,  7. 

GOODS — Deposit  of. — If  goods  are  deposited  as  a  security  for  a  loan  of 
money,  such  deposit  constitutes  something  more  than  the  right  of  lien  ;  and 
it  is  to  be  inferred  that  the  contract  between  the  parties  is,  that  if  the 
borrower  do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to  reimburse 
himself  by  the  sale  of  the  deposit.     Pothonier  v.  Dawson       .         .         .     647 

OOODS,  SALE  OF — 1.  Broker — Authority  to  receive  payment  for 
goods. — A  general  authorit}''  to  receive  the  price  of  the  goods  which  he  sells 
may  be  constituted  in  favour  of  a  broker ;  and  may  be  inferred  from  a  course 
of  dealing  between  the  broker  and  his  principals.     Toumsend  v.  Inglis  .    636 
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GOODS,  SALE  OF— 2.  Broker— Implied  authority  of  broker.— The 
course  of  dealing  between  the  principal  and  broker  may  authorize  the  latter 
to  make  contracts  for  the  principal,  in  his  (the  broker's)  own  name,  which 
will  bind  the  principal  to  a  performance.     Kemble  v.  Atkitis  .        .    658 

3.  Mistake   as  to   vendors. — Where  the  broker  makes  a 

mistake  in  the  contract,  describing,  in  the  bought  and  sold  notes,  goods 
to  be  sold  by  A.,  B.,  and  C,  which  he  believed  to  be  the  real  name  of 
his  employer  s  firm ;  which  firm,  in  fact,  from  a  recent  alteration  that  the 
broker  was  not  privy  to,  consisted  of  A.,  D,  and  E.  only.  Held,  that  the 
purchaser  of  the  ^oods  was  not  at  liberty  to  avoid  the  contract  on  this 
account,  after  havmg  treated  the  contract  as  subsisting,  upon  a  subsequent 
commimication  from  the  plaintiffs,  unless  he  could  shew  that  he  had  been 
prejudiced,  or  had  lost  the  benefit  of  a  set-off.    Mitchell  v.  Lapage       .     633 

4.  Sale  by  auction — Representation  of  ownership — Payment 

to  reputed  owner. — If  an  auctioneer  sells  ^oods  and  delivers  them  as  the 
goods  o/A.,  without  notice  of  any  lien  or  claun  which  he  has  on  the  goods 
or  price,  and  the  buyer  settles  for  the  goods  with  A.,  the  auctioneer  cannot 
sue  the  buyer  for  the  price  of  the  goods. 

If  an  auctioneer  sells  Uie  goods  of  B.  as  the  goods  of  A.,  and  the  buyer, 
without  notice,  takes  the  go^s  with  ttie  auctioneer's  assent,  and  pays  the 
price  of  them  to  A.,  the  auctioneer  cannot  afterwards  maintain  an  action  for 
the  price.     Coppin  v.  Walker,  505.     Coppin  v.  Craig     ....     508 

5.  Stoppage   in  transitu — ^Deliveiy. — ^The  unpaid  vendor  may 

stop  in  transitu  before  the  goods  come  to  the  hands  of  the  vendee's  factor, 
although  the  factor  has  the  bill  of  lading,  indorsed  to  order,  in  his  hands, 
and  is  under  acceptance  to  the  vendee  on  a  general  account.  Patten  v. 
Thompson 350 

6.  Where  goods  are  delivered  to  a  vendee  at  a  wharf,  who  after- 
wards ships  them  there,  no  subsequent  stoppage  of  the  goods  in  transitu  can 
take  place.     Noble  v.  Adams 445 

7.  by  mistake  of  carrier. — If  a  carrier,  after  notice  from 

the  vendor  of  goods  to  stop  them  in  transitu,  by  mistake  delivers  them  to 
the  vendee,  the  property  is  nevertheless  revested  in  the  vendor.  Litt  v. 
Cowley 482 

8.  Fraudulent  bill  of  lading  piirporting  to  transfer  property  in 

goods.     Osey  v.  Gardner 653 

And  see  Bill  of  Szchange,  4. 

HIGHWAY — 1.  Property  in  ai^oining  land. — Primd  facie  the  pre- 
sumption is  that  a  strip  of  land  lying  between  a  highway  and  the  adjoining 
in  closure  is,  as  well  as  the  soil  of  the  highway  ad  medium  filum  vice,  tiie 
property  of  the  owner  of  the  enclosure.  But  if  the  strip  of  land  communicate 
with  open  commons  or  other  larger  portions  of  land,  the  presumption  is 
either  done  away,  or  considerably  narrowed,  for  the  evidence  of  ownership 
which  applies  to  the  larger  portions  applies  also  to  the  narrow  strip  which 
communicates  with  them.     Orose  v.  West 437 

2.  Bepair. — Indictment  against  a  parish  for  non-repair  of  a  highway 

lying  within  it;  plea,  that  the  inhabitants  of  another  parish  have  repaired: 
and  been  used  and  accustomed  to  repair,  and  of  right  ought  to  have  repaired, 
Held  ill,  for  the  plea  ought  to  have  shewn  a  consideration.  R,  v.  The 
Inhabitants  of  SL  Giles,  Cambridge 320 

HOBSE — 1.  SoTindness — ^Breach  of  Warranty. —The  soundness  or 
unsoundness  of  a  horse  is  a  question  peculiarly  fit  for  the  consideration  of  a 
jury,  and  the  Court  will  not  set  aside  a  verdict  for  a  preponderance  of  con- 
trary evidence.    Lewis  v.  Peake 475 
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HOBSE— 2.  Soundness—^'  Crib-biting."— Crib-biting  is  no  such  un- 
soundness in  a  horse  as  to  entitle  a  purchaser  who  has  bought  under  a 
general  warranty,  to  maintain  an  action  for  the  breach  of  it,  upon  this  fault 
only.     Broennenburgh  v.  Haycock 6ci2 

INDIA,  marriage  in.    See  Marriage. 

INFANT — 1.  Capacity  to  contract — Apprenticeship.— An  infant 
may  bind  himself  apprentice  by  indenture,  because  it  is  for  his  benefit ; 
and,  though  he  be  a  P&'Uper  in  the  parish  workhouse  at  the  time  of  the 
binding,  and  the  parish  officers  pay  the  premium,  yet  it  is  not  necessary 
that  they  should  sign  the  indenture,  or  that  the  justices  should  assent 
thereto,  if  the  apprentice  be  not  a  parish  apprentice  within  the  meaning  of 
the  statute  43  EBz.  c  2.     B.  v.  The  luhahitanU  of  Arundel  .         .         .317 

2.  Necessaries.— A  lieutenant  (not  in  commission)  in  the  Eoyal 

Navy,  under  the  age  of  twenty-one,  is  not  answerable  for  the  price  of  a 
chronometer,  in  an  action  to  which  he  has  pleaded  his  infancy,  and  the 
replication  is,  necessaries.    BeroUea  v.  Bamsay 610 

3.   Warranty. — ^The   plaintiff   declared   that,    having   agreed   to 

exchange  mares  with  the  defendant,  the  defendant,  by  falsely  warranting 
lus  mare  to  be  sound,  well  knowing  her  to  be  unsound,  falsely  and  fraudu- 
lently deceived  the  plaintiff,  &c. :  Held,  that  infancy  was  a  good  plea  in 
bar.     Careen  v.  Oreenhank 529 

4.   Money  fraudulently  obtained  during  infancy. — ^An  infant 

obtained  a  transfer  of  stock  from  trustees,  a  few  months  before  he  came 
of  age,  and  after  coming  of  age,  received  a  transfer  of  the  residue  of  the 
stock  to  which  he  was  entitled ;  and  then  assigned  all  his  property  to  two 
creditors,  who  had  struck  a  docket  against  him,  they  agreeing  not  to 
prosecute  the  docket :  Held,  to  be  a  fraud  in  the  infant ;  that  he  recognized 
the  payment  when  of  age ;  and  that  the  assignees  were  not  entitled  to  call 
for  a  repayment  of  the  money  paid  during  the  infancy.     Cory  v.  Oertcken 

180 

INJUNCTION — 1.  Communication  of  secret  of  manufacture  of  Tin- 
patented  medicine. — A  court  of  equity  will  not  generally  interfere  by 
injunction  to  restrain  a  party  from  divulging  a  secret  in  medicine,  which  is 
unprotected  by  patent.     WilliarM  v.  Willmms 49 

2.  Against  infringement  of  Patent.     See  Patent,  1. 

3.  Improperly  issued,  breach  of.    See  Contempt  of  Court. 

And  see  Waste. 

INSXJBANCE  (MABINE)— 1.  Abandonment— Total  or  partial  loss 
— Capture  and  recapture. — Insurance  on  ship  from  Bio  de  Janeiro  to 
Liverpool.  The  ship  was  captured,  and  afterwards  recaptured,  but  in  the 
interval,  the  assured  having  received  intelligence  of  the  capture,  eave  notice 
of  abandonment.  The  ship  arrived  at  Liverpool,  having  sustainea  a  partial 
damage ;  and  subsequently  action  was  brought  to  recover  a  total  loss : 
Held,  that  the  assiu*ed  could  only  recover  for  a  partial  loss.  Brotherstoa 
V.  Barber 378 

2.  Capture  and  recapture. — Capture  operates  as  a  total  loss, 

unless  it  is  redeemed  by  subsequent  events.  Cologan  v.  2'he  London 
Assurance  Co. 390 

■  3.  Payment  for  loss  of  ship  which  afterwards  arrives. — 

If  a  ship,  for  which  the  underwriters  (when  a  demand  is  made  upon  the  policy), 
have  paid  as  for  a  lost  ship,  should  chance  to  arrive,  she  is  to  be  con- 
sidered as  abandoned,  and  will  belong  to  the  underwriters.  Houstman  y. 
Thornton 632 
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IKST7RANGE  (MABIKE)— 4.  Abandonment— Cargo  cast  ashore 
and  plundered  by  natives. — ^Where,  in  a  policy  of  insurance  on  goods 
the  vessel  is  wi-ecked  ;  part  of  the  goods  are  lost,  and  part  got  on  shore,  but 
(whilst  on  shore)  are  destroyed  and  plundered  by  the  inhabitants  of  the 
coast,  BO  that  no  portion  of  them  comes  again  into  the  possession  of  the 
assured.  Held,  that  this  is  a  loss  by  perils  of  the  sea,  and  no  abandonment 
was  necessary.    Bondrett  v.  Hentigg 625 

5.  Freight  subsequently  earned. — A  policy  on  freight,  at 

and  from  the  ship^s  port  of  loading  at  J.  to  her  port  of  discharge,  wit£  leave 
to  call  at  intermediate  poi-ts,  beginning  the  adventiu^  on  the  goods  from  the 
loading,  as  aforesaid,  with  leave  to  discharge,  exchange,  and  take  on  board 
goods  at  any  port  she  may  call  at  without  being  deemed  a  deviation,  covers 
Qio  freight  of  goods  loaded  at  an  intermediate  port.  The  ship  was  cast 
ashore  at  an  intermediate  port,  and  lost  part  of  the  cargo.  Tne  assured 
abandoned  to  the  underwriters  who  accepted  the  abandonment,  and  adjusted 
as  for  a  total  loss.  Ultimately  the  ship  arrived  at  her  port  of  discharge 
earning  freight  on  goods  shipped  at  the  mtermediate  port,  as  well  as  on  the 
goods  originally  shipped,  which  were  saved :  Held,  that  the  underwriters 
were  entitled  to  the  whole  freight  after  deduction  of  the  expenses  attendant 
on  procming  the  freight  on  the  goods  shipped  at  the  intermediate  port. 
Barclay  v.  Stirling 245 

6.  An  abandonment  to  the  underwriter  on  ship  transfers  the 

freight  subsequently  earned  as  incident  to  the  ship.  Therefore  where  ship 
and  freight  were  insured  by  separate  sets  of  underwriters,  and  the  ship  being 
a  geneml  ship,  was  captured,  and  ship  and  freight  were  abandoned  to  the 
respective  underwriters,  who  paid  each  a  total  loss ;  and  the  ship  being 
recaptm*ed,  performed  her  voyage  and  earned  fi-eight ;  which  was  received 
by  the  defendant  for  the  use  of  those  who  were  legally  entitled  thereto : 
Held,  that  the  underwriter  on  ship  was  entitled  to  recover.  Case  v.  Davidson ^ 
Davidson  v.  Case 280,  289 

7.  Loss  of  voyage. — A  loss  of  voyage  for  the  season  by  perils 

of  the  sea,  is  not  a  groimd  of  abandonment  upon  a  policy  on  goods,  with  a 
clause  of  warrant}^  free  from  average,  &c.  where  the  cargo  is  in  safety,  and 
not  of  such  a  perishable  nature  as  to  make  the  loss  of  voyage  a  loss  of  the 
commodity,  although  the  ship  be  rendered  incapable  of  proceeding  in  the 
voyage. 

The  assured  are  bound  to  give  notice  of  abandonment  at  the  earliest 
opportunity ;  notice  given  five  days  after  they  received  intelligence  of  the 
loss,  was  held  too  late. 

If  one  of  several  jointly  interested  in  a  cargo,  effects  an  insurance  for  the 
benefit  of  all,  he  may  give  notice  of  abandonment  for  all.  Hunt  v.  The 
Boyal  Exchange  Assurance 264 

8.  Bankrupt  assured — Set  off. — An  underwriter,  in  an  action  by 

the  assignees  of  a  bankrupt  assured,  upon  a  loss  which  happened  after  the 
banki^uptcy,  may  set  off  a  sum  due  to  nim  for  premiums  on  the  balance  of 
accounts  between  the  bankrupt  and  himself.     Graham  v.  Russell .        .414 

9.  Barratry  of  crew. — A  vessel  with  liberty  to  chase  and  capture 

prizes,  has  some  Spanish  prisoners  on  board.  By  means,  which  did  not 
appear,  they  break  loose,  rise  upon,  and  imprison  the  crew,  with  the 
exception  of  one  sailor,  who  is  heard  upon  the  deck  in  conversation  with 
them.  The  captain  and  crew,  with  the  exception  of  this  sailor,  are  put  on 
shore,  and  the  Spaniards  rim  away  with  the  ship.  Upon  a  loss  alleged  to  be 
by  barratry  of  the  mariners,  this  is  evidence  to  be  left  to  the  jury  tiiat  such 
barratry  was  committed.     Hacks  v.  Thorntmi 594 

10.   Concealment — ^Bumours   likely  to  affect  risk. — It  is  the 

duty  of  the  assured,  not  only  to  commimicate  to  the  underwiiter  articles  of 
intelligence  which  may  affect  his  choice,  whether  he  will  insure  at  all,  and  of 
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what  premium  he  will  insure ;  but,  likewise,  all  rumours  and  reports  which 
may  tend  to  enhance  the  magnitude  of  the  risk.     JDurrell  v.  Bederley    .     639 

INSURANCE  (MABINE) — 11.  Abandonmexit-;-New8  published  in 
Lloyd's  List. — In  effecting  a  policy  of  insurance,  a  circumstance  of  intelli- 
gence, inserted  in  Lloyd's  Lists,  need  not  be  communicated  to  the  under- 
writers, however  important  it  may  be  to  the  computiition  of  the  risk ;  for  it 
is  to  be  presumed  within  their  knowledge,  and  to  be  taken  into  account. 
Fritre  v.  Woodhoiise 679 

12.  Licence  to  trade. — A  licence  to  C.  and  H.  (who  were  ship- 
brokers  in  London)  on  behalf  of  themselves  and  British  or  neutral  merchants 
to  load  and  export  a  cargo  on  board  the  Eussian  ship  Furtumi  from  London  to 
any  port  in  the  Baltic  not  under  blockade,  was  held  to  protect  Russian 
property  exported  from  this  countrj^  on  a  voyage  to  a  Russian  port,  Russia 
oeing  at  war  with  Great  Britain.    Rucker  v.  Ansley       .        .        .        .251 

13.  A  licence  granted  to  a  ship  to  sail  in  ballast  from  London 

to  Holland  (at  that  time  a  hostile  countiy)  notwithstanding  anj-tbing  con- 
tained in  the  Order  of  Council  of  April,  1809,  held  not  to  protect  a  shij)  which 
was  the  property  of  an  alien  enemy.  An  insurance  on  such  a  vessel  is  void, 
Oreggy.ScoU 613 

14.  Loss  by  mistaken  act  of  another  vessel — "  All  other  perils, 

losses." — On  a  policy  of  insurance  on  goods  in  the  common  foiin,  where  the 
ship  and  goods  were  sunk  at  sea  by  another  ship's  fii'ing  upon  her,  mistaking 
her  for  an  enemy :  Ileld,  that  this  was  within  the  general  words  of  the  policy, 
**  all  other  perils,  losses."     C alien  y,  Butler 400 

15.  Missing  ship — Presumption  of  loss. — There  is  no  fixed  rule 

of  law  with  regard  to  the  time  after  which  a  missing  ship  shall  be  reputed 
to  be  lost.  It  is,  in  all  cases,  a  question  of  presmnption  to  be  governed  by 
the  circumstances  of  the  particular  case.     Hoiistman  v.  Thornton  .         .     632 

16.  Betum  of  premium  as  evidence  of  adjustment. — ^TV^here  the 

assured  claims  and  receives  a  return  premium  due  upon  the  arrival  of  the 
vessel,  and  the  policy  is  adjusted  upon  that  footing,  he  cannot,  without  an 
express  stipulation,  resort  again  to  the  underwriter  in  any  contingency  of 
the  adventure.    May  v.  Christ^ 608 

17.  Subsequent  illegality  of  voyage — Recovery  back  of  pre- 
mium.— ^Where  an  insurance  has  been  effected  upon  a  voyage  which, 
upon  the  facts  reasonably  supposed  to  exist  at  the  time  of  effectin«f  the 
insurance,  would  have  been  a  lawful  voyage,  but  which  turns  out  to  have 
been  in  its  inception  illegal  by  reason  of  imexpected  delaj'  in  obtaining  a 
licence  required  by  statute,  the  assurer  may  recover  back  his  premium. 
Hentig  v,  Htuniforth liKi 

18.  Sale  of  part  of  cargo  in  order  to  pay  for  necessary  repairs. 

— A  policy  of  insurance  was  effected  on  goods.  The  ship  being  di^ibled 
through  bad  weather,  was  obliged  to  put  into  port  to  repair.  In  oi  der  to 
defray  the  expenses  of  such  repair--,  tne  master,  having  no  other  means  of 
raising  money,  sold  part  of  the  goods,  and  applied  the  proceeds  in  payment 
of  these  expenses :  Held,  that  the  underwriter  was  not  answerable  for  this 
loss.     Poivell  V.  Gudgeon 385 

19.  Seaworthiness. — Where  a  vessel,   engaged   in  the  Southern 

whale  and  seal  fisherj^  and  with  liberty  to  chase  and  capture  prizes,  is 
insured  in  August,  1807,  with  a  retrospect  to  the  1st  of  August,  1806, 
although  at  the  time  of  her  insurance  she  was  not  competent  to  pursue  all 
the  purposes  of  her  voyage,  her  crew  being  reduced  by  death  and  casualties  ; 
if  she  had  a  competent  force  to  pui'sue  any  part  of  her  adventure,  and  could 
be  safely  navigated  home,  she  is  to  be  deemed  seaworthy.  IJucks  v, 
Thornton '    .         .     694 
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XOSISDICTION — 1.  Of  superior  Courts  not  ouisted  by  11  Geo.  H. 
c.  10,  8.  4. — The  fourth  section  of  stat.  11  Geo.  11.  c.  19,  which,  in  the  case 
of  goods  carried  away  to  avoid  payment  of  rent,  gives  a  summary  remedy 
before  two  magistrates,  provided  the  value  of  the  goods  shall  not  exceed  202., 
does  not  take  away  the  jurisdiction  of  the  Bang's  superior  Courts.  Horse/cUl 
V.  Davy 624 

2.  Of  justices  to   heax  appeal  against  a   poor  rate.— i?.  v. 

Essex 422 

A  nd  see  Officer. 
JTTSTICE  OF  THE  PEACE.     See  Magistrate. 

LANDLORD  Ain>  TENANT— 1.  Action  to  set  aside  lease  granted 
by  trustees  of  charity. — ^Lease  of  a  charity  estate  sought  to  be  set  aside : 
1st,  as  being  a  lease  granted  for  a  long  term  of  years  determinable  on  lives, 
at  a  small  rent,  on  the  payment  of  a  mie ;  secondly,  on  the  ground  of  under- 
value :  Held,  not  to  be  disturbed ;  the  Corporation,  who  were  trustees  of  the 
charitj,  having  been  always  in  the  habit  of  letting  their  estates  in  the  same 
way,  it  being  also  supported  by  local  custom ;  and  the  evidence  not  bearing 
out  the  charge  of  undervalue. 

In  order  te  set  aside  a  lease  of  a  charity  estate,  it  is  not  enough  te  say 
that  the  mode  of  letting  mi^ht  be  bettered ;  it  must  be  shewn  to  be  so  bad, 
that  no  person,  meaning  to  discharge  his  trust  fairly,  could  have  resorted  to 
it.     AU.-Geii.  V.  Cross 121 

2.  Agreement  for  lease. — ^An  agreement  for  a  lease  is  incomplete 

unless  it  specifies  the  date  at  which  the  lease  is  to  commence. 

Acte  of  part  performance  of  a  contract  for  a  lease  do  not  make  the  contract 
enforceable  against  one  who  has  not  knowingly  acquiesced  in  the  perform* 
ance  of  such  acts.    Blore  v.  Sutton 74 

3.  Agreement  to  pay  percentage  on  cost  of  new  buildings. — 

Where  the  lessee  of  a  house,  and  his  partaier  in  trade,  agreed  to  pay  the 
lessor  annually,  diu*ing  the  residue  of  the  lessee's  term,  10  per  cent,  on  the 
cost  of  new  buildings,  if  the  lessor  would  erect  them:  Held,  1.  That  this 
agreement  was  not  required  by  the  Statute  of  Frauds  to  be  in  writing; 
2.  That  though  the  partner  quitted  the  premisos,  he  was  liable  on  this 
collateral  agi'eement  during  the  residue  of  the  term.     Hohy  v.  Roebuck  .    477 

4.  Custom  of  the  country. — ^A  custom  for  the  tenant  of  a  farm  in 

a  particular  district  to  provide  work  and  labour,  tillage,  sowing,  and  all 
materials  for  the  same,  in  his  away-going  year,  and  for  the  landlord  to  make 
him  a  reasonable  compensation  for  the  same,  is  valid  in  law,  notwithstanding 
the  farm  is  held  imder  a  written  agreement ;  provided  such  agreement  does 
not  in  express  terms  exclude  the  custom.     Senior  v.  Armytage      .         .     627 

5.  Ecclesiastical  lease — Reservation  of  timber  for  repairs. — 

In  an  ecclesiastical  lease  under  a  reservation  of  timber  for  ecclesiastical 
repairs,  the  lessors  are  (apparently)  not  bound  to  use  the  identical  timber, 
but  may  cut  and  dispose  of  as  much  timber  as  would  suffice  for  the  necessary 
repairs.     Wither  v.  The  Dmn  and  Chapter  of  Winchester        .         .         .     107 

6.  Landlord's  statutory  power  to  follow  goods  when  rent  is  in 

arrear. — The  stat.  11  Geo.  II.  c.  19,  empowering  landlords  to  follow  goods 
fraudulently  and  clandestinely  carried  off  the  premises  within  thirty  days, 
applies  to  the  goods  of  the  tenant  only,  and  not  to  those  of  a  stranger; 
wherefore  a  plea  justifying  the  following  goods  off  the  premises,  and 
distraining  them  for  rent  in  arrear,  must  show  that  they  were  the  t^ant*8 
goods.     Thornton  v.  Adams 257 

7.  Liability  of    assignees   of   insolvent   tenant  for   rent. — 

Assignees  (under  the  old  bankruptcy  Acts)  are  not  concluded  by  putting  up 
the  premises  for  sale :  they  may  make  efforts  to  see  if  the  lease  be  Denefidai. 
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Where  they  put  up  the  premises  to  auction,  and  found  a  purchaser,  and 
reoeiyod  a  deposit,  out  the  contract  of  sale  afterwards  went  off,  without  the 
assignees  shewing  any  reason  why  they  did  not  enforce  the  sale :  Held,  that 
they  were  liable  to  the  payment  of  rent,  as  "  assignees  of  all  the  estate,  and 
interest,  &c.  of  the  bankrupt,  in  the  premises.'*    Hastings  y.  Wilson     .    642 

LANDIjOBB  Ain>  TENANT—^.  Surrender  of  life  estate  does  not 
invalidate  prior  lease. — ^Although  a  surrender  of  a  life  estate  to  the  owner 
of  ike  fee  is  as  between  the  parties  an  extinguishment  of  the  estate  sur- 
rendered, yet  it  may  have  continuance  to  uphold  a  prior  interest  deiived 
under  it.    Doe  d.  Beadoii  v.  Pyke 296 

9.  Recovery  of  price  of  fixtures  firom  tenant. — The  price  of 

fixtures  to  a  house  cannot  be  recovered  under  a  declaration  for  goods  sold 
and  delivered.     Zee  v.  Risdoti 484 

10.  Tenant  at  will — Liability  to  repair. — Tenant  at  will  is  not 

liable  to  general  repairs ;  he  is  boimd  to  use  the  premises  in  a  husbandlike 
manner  but  no  fartner.     Horaefdll  v.  Mather 689 

11.  Power  of  leasing — ^Double   capacities  of  tenant  for  life 

and  executor.     See  Will,  21 . 

12.  Renewal  of  lease  by  tenant  for  life — Liability  of  remain- 

dexmen  to  contribute  to  fine.     jSee  Will,  20. 

13.  Restriction  against  alienation.      See  Vendor  and  Pnr- 

chaser,  8. 

And  see  Power. 

LIEN — 1.  Of  workman  for  price  of  labour  bestowed  upon  chattel. — 
A  workman  having  bestowed  his  labour  upon  a  chattel  in  consideration  of  a 
price  fixed  in  amount  by  his  agreement  with  the  owner,  may  detain  the 
chattel  until  the  price  be  paid ;  and  this,  though  the  chattel  be  delivered  to 
the  workman  in  different  parcels,  and  at  different  times,  if  the  work  to  be 
done  under  the  agreement  be  entire.     Chase  v.  Westmore      .        .        .     301 

2.  Of  owner  of  ship  when  vessel  is  chartered  for  voyage. 

See  Ship  and  Shipping,  6. 

And  see  Goods. 

LIMITATIONS,  STATUTE  OF— Admission  by  wife.— The  admission 
of  the  wife,  who  was  accustomed  to  conduct  her  husband's  business,  is 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations  in  an  action 
against  the  husband.     Anderson  v.  Sanderson 681 

MAGISTRATE — Justice  of  the  peace — Qualification.— A  person  who 
has  qualified  for  the  office  of  a  justice  of  peace,  and  acts  as  such,  must  have 
a  clear  estate  of  100/.  per  annum,  in  law,  or  in  equity,  for  his  own  use,  in 
possession.     Wright  v.  Horton 665 

MARRIAGE — In  India.— British  subjects,  resident  in  a  British  settle- 
ment abroad,  are  governed  (in  the  absence  of  any  binding  local  legislation) 
by  the  common  law ;  and  consequentiy.  with  respect  to  maniage,  by  the 
law  which  existed  here  before  the  Marriage  Act,  viz.  the  canon  law : 
G^ierefore,  where  two  British  subjects,  being  Protestants,  were  married 
at  Madras,  by  a  Portuguese  Eoman  Catholic  priest,  according  to  the 
Catholic  form,  in  the  Portuguese  language,  in  a  private  room,  and  the 
ceremony  was  followed  by  cohabitation :  Held,  that  thia  was  a  valid  mar- 
riage, though  without  a  licence  from  the  Governor,  which  it  is  the  custom 
at  Madras  to  obtain.     Lautour  v.  Teesdale 518 

MONEY  PAID.     See  Banker  and  Wager. 

MORTGAGE — 1.  Payment  of  by  purchaser  of  equity  of  redemption 
— Kotice  of  other  incumbrances — Attempt  to  set  up  old  mortgage.— In 
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the  case  of  a  purchase  from  the  owner  of  an  equit}'  of  redemption  in  which  the 
purchase  money  is  partly  applied  in  paying  off  incumbrances,  the  purchaser 
who  has  notice,  wnether  actual  or  constructive,  of  other  incumbrances, 
cannot  say  afterwards  that  the  incumbrances  so  paid  off  are  not  extinguished. 
Tonlmin  v.  Steere 67 

MOBTGAGE — 2.  Possession  of  sequestered  estates. — Sequestrators 
took  possession  of  certain  mortgaged  estates.  The  mortgagees,  on  petition, 
obtained  an  order  to  have  the  rents  and  profits  of  the  mortgaged  estates,  in 
the  hands  of  the  sequestrators,  applied  towards  payment  of  their  mortgaged 
money,  &c.,  and  possession  of  the  mortgaged  estates  to  be  delivered  up  to 
them.     Walker  v.  Bell 174 

NEGLIGENCE— Sending  ^rouns:   girl  to   fetch  loaded  gun. — The 

law  requires  of  persons  having  in  their  custody  instruments  of  danger,  that 
they  should  keep  them  with  the  utmost  care :  therefore,  where  defendant, 
being  possessed  of  a  loaded  ^^un,  sent  a  young  girl  to  fetch  it,  with  directions 
to  take  the  priming  out,  which  was  accordingly  done,  and  a  damage  accrued 
to  the  plaintiff's  son  in  consequence  of  the  girl's  presenting  the  gun  at  him 
and  drawing  the  trigger,  when  the  gun  went  off :  Held,  that  the  defendant 
was  liable  to  damages  in  an  action  upon  the  case.    Dixon  v.  Bell  •        .     308 

And  see  Carrier. 

OFFICER — Jurisdiction. — ^A  suit  may  be  maintained  against  a  public 
officer,  having  in  his  hands  money  issued  by  Government  for  the  use  of  an 
individual,  for  the  recovery  of  such  money. 

But,  where  Government  has  ordered  the  mone^r  to  be  withheld,  the 
question  is  only  between  Government  and  the  individual,  or  his  assignee  ; 
and  this  Court  has  no  jurisdiction.     Priddy  v.  Rose       ....      24 

0VEB3EEB,  commitment  of.     See  False  Imprisonment,  2. 
And  see  Poor  Law. 

PABTNEBSHIF— 1 .  Attachment  of  property  by  creditor  of  two 
firms  with  common  member. — P.  a  partner  in  two  houses  of  trade 
originating  in  the  West  Indies  where  his  partners  continue  to  carry  on  the 
business,  but  being  himself  resident  in  London,  receiving  and  disposing  of 
consignments  from,  and  shipping  cargoes  to,  his  partners  abroad,  becomes 
bankrupt.  On  bill  by  his  assignees  against  a  creditor  of  the  two  firms, 
having  attached  in  the  West  Indies  property  belonging  to  both,  for  an 
account  of  what  he  had  received  by  means  of  his  attachments :  Held,  that 
the  defendant  was  entitled  to  retain  what  he  had  received,  to  the  extent  of 
satisfying  his  joint  debts,  and  to  account  only  for  the  overplus.  Brickwood 
V.  Miller 87 

2.  Dissolution — Award  of  sum  to  retiring  partner  on  assump* 

tion  that  he  would  not  carry  on  trade  in  vicinity  of  old  firm. — 
On  one  of  two  partners  retiring  from  trade,  it  was  left  to  arbitrators, 
to  determine,  amongst  other  things,  what  was  to  be  paid  to  the  retiring 
partner  for  the  goodwill  of  the  trade ;  and  they,  on  an  understanding  that 
the  retiring  partner  would  not  set  up  the  trade  in  the  same  street,  or  its 
vicinity,  awarded  500/.  as  the  share  of  the  retiring  partner  for  the  goodwill, 
which  was  paid ;  but  no  mention  was  made  in  the  award  as  to  the  retiring 
partner  not  carrying  on  the  trade  in  the  same  street  or  its  vicinity.  After- 
wards, he  having  set  up  the  trade  in  the  same  street,  a  decree  made,  on  parol 
evidence  of  the  understanding  on  which  the  award  was  made,  enjoining  him, 
on  the  ground  of  fraud,  from  carrying  on  the  same  trade  in  the  same  street, 
or  its  vicinity.     Harrison  v.  Gardner 207 

3. Bankruptcy  of  partner.  — The  effect  of  a  partner's  bankruptcy 

is  to  deprive  him  of  the  power  of  disposition,  and  to  vest  in  his  assignees  a 
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right  to  such  surplus  as  the  bankrupt  himself  would  have  had;  but  the 
solvent  partner  retains  his  power  of  oiBposing  of  the  partnership  effects  m 
payment  of  the  partnership  debts.    Harvey  v.  Crickett ....    338 

PABTNEBSHIP — 4.  Dissolution— Death  of  partner.— The  death  of 
a  partner,  of  itself,  works  a  dissolution  of  the  partnership ;  and  the  mere 
want  of  notice  does  not,  it  seems,  make  the  estate  of  the  deceased  partner 
liable  to  the  debts  of  the  continuing  partners.  Secus,  if  one  of  the  sur- 
viving partners  is  an  executor  of  the  deceased.     VuUiamy  v.  Noble       .     143 

5. Goodwill. — The  **  goodwill "  of  a  trade  has  two  distinct  senses, 

as  between  a  continuing  and  a  withdrawing  partner ;  one,  as  it  necessarily 
arises  out  of,  and  is  connected  with,  ownership ;  the  other,  where  it  is  made 
matter  of  contract,  as,  not  to  caiTy  on  the  same  trade,  or  not  within  a 
certain  distance.     Kennedy  v.  Lee 110 

And  see  Executor ;  Landlord  and  Tenant,  3. 

PATENT — 1.  Injunction  against  infringement. — ^In  order  to  obtain  an 
injunction  against  violation  of  a  patent,  the  party  must,  at  the  time  of 
applying,  swear  as  to  his  belief  that  he  is  the  original  inventor. 

To  esteblish  the  validity  of  a  patent,  the  invention  must  be  both  new  and 
useful,  and  the  specification  must  accurately  describe  it.  Also,  if  the 
specification  seeks  to  cover  more  than  is  actually  new  and  useful,  it  vitiates 
the  patent,  rendering  it  ineffectual  even  to  the  extent  to  which  it  might 
otherwise  have  been  supported.    Hill  v.  Thompson       .        .        .        .156 

2.  Defect  in  specification. — Where  a  person  obtains  a  patent  for  a 

machine,  consisting  of  an  entirely  new  combination  of  parts,  though  all  the 
parte  may  have  been  used,  separately,  in  former  machines,  the  specification 
IS  correct  in  setting  out  the  whole  as  the  invention  of  the  patentee ;  but,  if  a 
combination  of  a  certain  number  of  those  parts  have  previously  existed 
up  to  a  certain  point,  in  former  machines,  the  patentee  merely  addmg  other 
combinations,  the  specification  should  only  state  such  improvements ;  though 
the  effect  produced  be  different  throughout.    Bovill  v.  Moore        .        .514 

3.  Previous  sale  of  article.— A   patent   is  void.      1st,  If   the 

specification  omit  any  ingredient,  which,  tnough  not  necessary  to  the 
composition  of  the  thing,  for  which  the  patent  is  claimed,  is  a  more 
expeditious  and  beneficial  mode  of  producing  the  manufacture  ;  and  2nd,  If 

!>reviou8ly  to  the  patent  being  granted,  the  article  has  been  publicly  vended 
though  only  four  months),  by  tiie  patentee  himself.     Wood  v.  Zimmer .    605 

PILOTAGE— Compulsory.     See  Ship  and  Shipping,  3. 

PLEADING.     See  Highway,  2. 

POOB  LAW — 1.  Appeal  against  overseers*  accounts. — ^An  appeal 

X'nst  overseers'  accounts  must  be  to  the  next  general  Quarter  Sessions 
r  the  allowance  of  the  accounts.  The  17  Geo.  II.  c.  38,  s.  4,  is,  in  this 
respect,  a  repeal  of  the  43  Eliz.  c.  2,  s.  6.  R.  v.  The  Justices  of  Worcester- 
shire       397 

2.  Jurisdiction  of  Justices  to  hear  appeal.— Where  cor- 
poration justices  consist  of  a  greater  number  than  four,  an  appeal  lies  to 
them  at  Sessions  against  a  poor  rate,  although  there  be  less  than  four  whe 
are  devoid  of  interest  in  the  question.     B,  v.  The  Justices  of  Essex        .    422 

3.  Assessment  of  market  tolls. — ^The  lessee  of  market  tolls  in 

gross  not  incident  to  the  soil,  is  not  rateable  to  the  poor  in  respect  of  his 
occupancy  thereof.     R.  v.  Bell 315 

POWEB — Of  leasing. — Under  a  power  to  tenant  for  life  to  lease  for 
ninety-nine  years   determinable  on  one,  two,  or  three  lives,  a  lease  for 
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ninety-nme  years,  if  E.  H.  should  so  long  live,  to  commenoe  from  the  death 
of  J.  li.  and  M.  B.  (two  lives  on  which  a  subsisting  lease  for  years  was 
determinable)  was  held  ill.    Doe  d.  CopleaUm  v.  Hiem   ....    259 

And  see  WiU,  17,  21. 

PBACTICE — 1.  Action  brought  in  name  of  another — ^Release. — 
Where  an  action  is  commenced  by  A.  in  the  name  and  with  the  consent  of 
B.,  who  is  legally  entitled  to  maintain  the  action  on  behalf  of  A.,  a  release 
by  B.  pendins  the  action  and  a  plea  founded  on  it,  will,  on  motion  made  on 
behalf  of  A.,  be  set  aside  by  the  Court.     Hickey  v.  Burt        .        .        .    440 

2.  Action  to  recover  penalties — Notice  of  action.— In  an  action 

against  a  person  for  the  penalty  given  by  the  statute  18  Geo.  11.  c.  20,  for 
acting  as  a  magistrate  without  a  proper  qualification,  no  notice  of  action  is 
necessary  under  the  provisions  of  tne  24th  Gteo.  11.  o.  44.     Wright  v.  Hortoa 

665 

3.  Costs. — ^If  the  buyer  of  a  horse  with  warranty,  relying  thereon, 

resells  him  with  a  warranty,  and  beinff  sued  thereon  by  his  vendee,  offers  the 
defence  to  his  vendor,  who  gives  no  directions  as  to  the  action,  the  plaintiff, 
defending  that  action,  is  entitled  to  recover  the  costs  thereof  from  his  vendor, 
as  part  of  l^e  damage  occasioned  by  his  breach  of  warrant}'.    Lewis  v.  Peake 

475 

4.  of  abortive  trial. — ^Where  the  jury  find  an  insufficient  ver- 
dict, upon  which  the  Court  can  give  no  judgment,  and  a  new  tiial  is  granted, 
the  party  ultimately  successful  is  not  entitled  to  the  costs  of  the  former  trial. 
Wurceaiershire  Canal  Company  v.  I'rent  and  Mersey  Navigation  Company    525 

5.  Security  for  costs— Ambassador.— The  Court  will  not  compel 

a  foreign  ambassador  to  give  security  for  costs.  Duke  de  Mont^lano  v. 
Christin 418 

6.  Joint  information— Notice  of  trial  served  on  one  defendant 

only. — ^Where  the  defendants  in  a  joint  information  employ  two  different 
attomies  and  clerks  in  Court,  if  notice  of  trial  be  served  on  one  of  ihem  only, 
and  a  verdict  be  obtained,  the  Court  will  set  it  aside,  and  award  a  new  trial 
as  to  both,  notwithstanding  the  offence  charged  be  one  which  would  affect 
tixem  both  as  partners  in  &ade  :  the  costs  of  the  trial  already  had,  to  abide 
the  event  of  the  second  verdict.     Attorney-General  v.  Stevens         .        .     546 

7.  New  trial. — ^New  trial  refused,  after  a  verdict  of  not  guilty  upon 

an  indictment  for  not  repairing  a  road,  where  the  verdict  does  not  bmd  the 
right.     B.  v.  The  Inhabitants  o/Burbon 369 

8.  Two  counsel  representing  same  interest. — ^The  Court  will 

only  permit  one  counsel  to  be  heard  on  behalf  of  each  interest,  however  many 
parties  to  the  suit  there  may  happen  to  be.     Bettison  v.  Bickards  .        .    462 

9.  Writ  of  error.    See  Blot. 

PBINCIPAL  AND  AGENT— 1.  Agents' liability  on  indorsement  of 
bill  of  exchange. — An  agent  purchasing  foreign  bills  for  his  principal,  and 
indorsing  them  to  him,  without  qualification,  is  liable  to  the  prmcipal  on  his 
indorsement,  however  small  be  the  commission  which  he  gets  upon  the  pur- 
chase.    Ooupy  V.  Harden 478 

2.  Implied  authority  of  broker. — ^The  course  of  dealing  between 

the  principal  and  the  broker  may  authorize  the  latter  to  make  contracts  for 
the  principal,  in  his  (the  broker's)  own  name,  which  will  bind  the  principal 
to  a  performance.    Kemhle  v.  Atkins 658 

3.  General  authority  of  broker.     See  Goods,  sale  of,  1—3. 

And  see  Assignment ;  Bill  of  Exchange,  3. 
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FBINOIPAL  AND  StTBETY. — 1.  Claim  against  surety's  repre- 
sentative for  unascertained  stun. — ^The  Colonel  of  a  regiment  took  a  bond 
of  indenmitjr  from  his  agents,  with  another  as  surety,  in  respect  of  all  charges, 
ftc.  to  which  he  might  become  liable  by  their  default;  the  agents  afterwards 
became  bankrupt ;  and  Gk>Temment  gave  notice  to  the  representatives  of  the 
Colonel  (deceased)  of  a  demand  upon  the  Colonel's  estate  by  virtue  of  an  un- 
liquidated account :  a  bill  by  the  representatives  of  the  Colonel  against  the 
representatives  of  the  surety,  to  pay  the  balance  due  to  Government,  and 
also  to  set  aside  a  sufficient  simi  out  of  their  testator's  estate,  to  answer  future 
contingent  demands,  though  attempted  to  be  supported  upon  the  principle  of 
a  bill  quia  timet,  dismissed  with  costs.    Antrobus  v.  Davidson        .        .130 

; — ^  2.  Contribution  between  Co-siureties. — Though  time  given  to  ^the 
principal  will,  tmder  certain  circumstances,  exonerate  a  surety ;  yet,  time 
given  to  a  surety,  without  the  privity  of  his  co-surety,  will  not,  upon  his 
paying  the  debt,  affect  his  right  of  action  for  contribution  against  such  co- 
surety.   Dunn  V.  8lee 651 

3.  Giving   time  to  debtor. — ^A.  guarantees  the  payment  of  any 

goods  to  be  supplied  by  B.  to  C.  between  the  2nd  of  April,  1814,  and  the  2nd 
of  April,  1815. 

Although  no  period  of  credit  was  specified,  this  could  not  be  taken  as  a 
guarantee  for  an  imlimited  period,  but  to  be  restrained  by  the  usual  course 
of  trade ;  C.  accepted  bills  for  the  amount  of  the  goods  delivered,  which  B. 

girmitted  him  to  renew  when  payable  without  any  communication  to  A. : 
eld,  that  A.  was  discharged  from  his  guarantee.     SamueU  v.  Howarth 

4.  Neglect  to  give  notice  of  principal's  default— Arrangement 

between  obligee  and  obligor. — The  neglect  of  the  obHgee  to  give  notice 
to  the  surety,  that  the  principal  had  made  default,  does  not  discharge  such 
surety ;  but  if  the  obligee  (without  the  privity  of  the  siu-ety)  enter  mto  an 
engagement  with  the  obligor ;  and  deprive  mmself  of  the  power  of  suing 
him,  whereby  the  surety  is  prevented  from  coming  into  a  Court  of  equity  for 
relief,  he  is  then  discharged ;  but  not  otherwise.     Orme  v.  Young .        .611 

PTTBLIC  OFFICER— Offence  by.    Set  Criminal  Law. 

BESTBAINT  OF  TBADE.    See  Partnership,  2. 

BIOT — ^Damage  done  **  feloniously."— It  is  not  ground  of  error  that 
the  plaintiff  (in  an  action  against  a  hundred,  on  the  41st  Geo.  m.  c.  24,  and 
1st  Ueo.  I.  c.  5,  for  recovery  of  damages  for  injury  done  to  him  by  the  demo- 
lition of  his  mills  by  persons  riotously  assembled),  do  not  allege  in  his  decla- 
ration that  such  demolition  was  felonious,  or  that  the  persons  riotously 
assembled  acted  feloniously. 

It  is  sufficient  to  sanction  a  civil  action,  if  it  appear  from  the  allegation 
of  the  acts  done  that  a  felony  had  been  committed.    BeaUon  v.  Bushforth 

537 

SAIiE  OF  GOODS.    See  Goods,  sale  of. 

BEQUESTBATION— Copyhold  property^-Power  of  sequestration 
to  let. — Order  to  let  a  house  and  land  in  possession  of  sequestrator,  on  a 
contempt  for  not  paying  money  into  Court.    Dunkley  v.  Scriimor  ,        .     237 

And  Bee  Mortgage,  2. 

SBTTLEICENT  (KA&SIAGE)— 1.  Cliildren  djring  before  decease 
of  surviving  parent.— By  a  settlement  before  marriage,  whereby  lands 
given  to  trustees  for  500  years,  in  trust,  that  if  the  intended  husband  and 
wile  should  leave  one  or  more  daughter  or  daughters,  younger  son  or  sons, 
that  should  be  living  at  the  time  of  the  deoease  of  the  surFivora  of  them, 

B.B. — ^YOL^XVn.  Z  & 
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the  tniBtees  should  raise,  &g.  2,000Z.  for  the  portion  or  portions  of  such 
daughter  or  daughters,  younger  son  or  sons,  the  same  to  be  paid  to  euch 
daughter,  if  but  one,  and  no  younger  son,  at  eighteen  or  marriage ;  and  to 
such  younger  son,  if  but  one,  and  no  daughter,  at  twenty-one,  with  allow- 
ance for  maintenance  in  the  meantime,  &c. ;  and  if  there  shall  be  more 
than  one  daughter  or  yoimger  son,  then  to  be  paid  to  such  daughter  or 
daughters  at  eighteen  or  marriage;  and  to  such  younger  son  or  sons  at 
twenty-one  years,  &c. :  Held,  that  the  settlement  did  not  vest  anything  in 
children  who  died  before  the  decease  of  the  surviving  parent.  Hotchkin  v. 
Humfrey 188 

SETTLEMENT  (MABBIAGE)— 2.  Covenant  to  pay  stated  sxun— 
On  failure,  right  of  trustees  to  retain  income  as  against  assignees 
of  interest. — A.,  by  marriage  settlement,  covenants  for  payment  within 
four  years,  to  the  trustees,  of  a  sum  of  4,000/.,  the  dividends  whereof,  and 
of  ouier  fimds  thereby  settled,  are  made  payable  to  himself  for  life.  He 
afterwards  obtains  a  pension  from  Government,  by  warrant  of  the  Treasury, 
made  payable  to  him  and  his  assigns  by  the  Treasurer  of  the  Navy  out  of 
a  certam  fund,  during  the  life  of  the  grantee. 

A.  subsequently  absconds,  being  &rffely  indebted  to  the  Crown,  and  not 
having  paid  the  4,000Z.  according  to  the  covenant  in  his  settlement ;  and, 
upon  nis  departure,  the  pension  is  withdrawn  by  order  of  Council,  and  the 
trustees  of  the  settlement  stop  the  payment  of  the  dividends  of  the  other 
funds  to  which  he  was  entitled  for  life  under  the  settlement. 

A.  having  granted  annuities  secured  by  assignment  of  his  pension  and  of 
these  dividends,  on  a  bill  by  the  annuitants  against  the  Treasurer  of  the 
Navy  and  the  Attomey-Gteneral,  for  recovery  of  what  was  in  the  hands  of 
the  former  on  account  of  the  pension,  and  against  the  trustee  of  the  settle- 
ment for  dividends  accrued  since  A.'s  departure :  Held,  as  to  the  first,  t^at 
this  Court  has  no  jurisdiction ;  and,  as  to  the  second,  that  the  trustees,  who 
had  no  notice  of  the  assignment,  were  entitled  to  retain  the  dividends  in 
satisfaction  of  the  covenant ;  and  the  bill  was  therefore  dismissed  against  all 
the  defendants. 

The  equitry  of  the  trustee  was  to  stop  the  dividends,  not  only  immediately 
on  failure  of  performance  of  the  covenant,  but  at  any  time  after  at  their  dis- 
cretion.   Priddy  v.  Ro^e 24 

SET  OFF.    See  Bankruptcy,  3. 

BHEBIFF— Betum  of  forcible  rescue. — It  is  sufficient  to  excuse  the 
sheriff,  in  an  action  against  him  for  a  false  return,  '*  that  the  defendant  for- 
cibly  rescued  himself,  provided  the  fact  be  so :  but  if  the  defendant  escape, 
owing  to  the  negligence  of  the  officer,  this  wiQ  not  justify  i^e  return  of  a 
rescue.    Fermor  v.  Phillipa 675 

SHIP  AND  SHIFPINO—1.  Bill  of  lading^-'*  Weights  unknown"--^ 
Foreign  weights.— Where  goods  are  shijpped  under  bill  of  lading  expressing 
certain  weights  and  signed  under  reservation  '*  weights  unknown,"  it  may  be 
explained  by  a  custom  of  merchants  in  the  particular  trade  to  check  the 
weight  (for  the  purpose  of  ascertaining  the  freight),  by  the  King's  landing 
scales,  and  to  pay  according  to  the  net  weight.     Oeraldea  v.  Dontson    .     643 

2.  Fraudulent  bill  of  lading. — ^A.  has  some  rum  in  the  West 

India  Docks,  which  he  sells  to  B.  The  rum  is  to  be  shipped  by  A.  in  a 
vessel  chartered  by  B.  Before  the  rum  is  delivered  on  board  the  vessel, 
B.  gets  a  bill  of  lading  from  the  captain ;  he  then  sells  the  rum  in  question 
to  C,  who  pays  B.  for  it,  upon  an  indorsement  of  the  bill  of  ladingi 
A.  being  unpaid,  and  suspecting  the  solvency  of  B.  takes  some  part  of  the 
rum  forcibly  from  out  of  the  vessel,  and  countermands  the  delivery  of  the 
rest.    In  trover  by  C.  against  A.  to  recover  the  rum :  Held,  that  C.  gained 
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no  good  title  under  the  bill  of  lading;  such  bill  being  fraudulent,  inasmuch 
as  6.  procured  it  to  be  signed  by  the  captain  before  the  nun  vas  delivered  on 
board  the  ship.     Osey  v.  Uurdner 653 

SHIP  AND  SHIPPING^-3.  Damage  done  by  collision  wbiLst 
▼easel  in  charge  of  pilot. — A  merchant  vessel,  through  the  misconduct  of 
the  persons  on  board,  ran  foul  of  and  damaged  a  King's  ship  lying  in  the 
Mersey.  The  owners  were  held  liable  in  an  information  for  damages  in  the 
nature  of  an  action  on  the  case ;  although  the  vessel  had  on  board,  at  the 
time  of  the  accident,  a  pilot  duly  licensed :  because  the  Liverpool  Local  Pilot 
Act  is  not  of  itself  (or  oy  reference  to  the  52nd  Geo.  HE.  c.  39)  imperative, 
compulsory  or  penal  on  the  captain  to  take  a  pUot  on  board  whilst  lying 
at  anchor,  but  merely  subjects  nim  to  the  payment  of  the  pilot's  regulated 
allowance  on  refusal. 

The  exemption  from  liability  by  reason  of  compulsory  pilotage  applies  to  a 
claim  by  the  Crown.    AUomey-Gentral  v.  Case 566 

4.  Demurrage. — ^A  general  ship  took  some  silk  on  board  to  carry 

from  Rotterdam  to  London  on  defendant's  account.  On  the  margin  of  the 
bill  of  lading  was  written :  **  The  consignee  to  clear  the  goods  in  fourteen 
running  days,  after  her  arrival  in  port,  or  to  pay  4?.  per  diem  for  demurrage." 
The  vessel  was  ready  to  deliver  on  the  3rd  of  Octooer.  Defendant  applied 
for,  and  was  ready  to  receive  his  goods  within  the  running  days  ;  but  being 
undermost  in  the  vessel,  delivery  could  not  be  made  till  the  22nd.  Held, 
that  the  plaintiff  was  entitled  to  recover  demurrage,  though  he  did  not 
deliver  the  goods  within  the  time  allowed.    Harnutn  v.  Gandolph         .    598 

5.  Duties  on  goods — **  Exported." — Unless  a  vessel  has  proceeded 

out  of  the  limits  of  the  port  with  her  cargo,  it  is  not  such  an  exportation  of 
the  goods  as  wiU  protect  the  cargo  from  duties  subsequently  imposed  on  the 
exportation  of  goods  of  the  same  nature,  although  she  is  not  omy  freighted 
and  afloat,  but  has  gone  through  all  the  formalities  of  clearin?,  &c.  at  the 
custom-house,  and  nas  paid  the  exportation  duties.  And  ail  such  new 
imposts  as  are  laid  on  such  goods  attach  while  the  vessel  is  water-borne 
within  any  part  of  the  port.     Attorney -Oeneral  v.  Fougett     •        .        .     531 

6.  Lien  of  owner  when  ship  chartered  for  voyage. — ^The  owner 

of  a  vessel  has  no  lien  for  the  hire  stipulated  by  charter-party  for  the 
voyage,  on  the  ^oods  shipped  by  the  charterer;  because  the  latter  is  the 
owner  of  the  ship  for  the  voyage,  and  the  first  owner  has  no  possession 
of  the  ship  or  goods,  without  which  there  can  be  no  lien.  HuUon  v. 
Bragg 431 

7.  Recovery  back  of  overpaid  freight. — If  the  consignee,  to  get 

his  goods  delivered  to  him,  pay  more  than  the  net  weight  amounts  to,  ne 
may  recover  back  the  surplus  in  an  action  for  money  had  and  received. 
Geraidea  v.  Donison 645 

8.  Secret  agreement  to  pay  extra  freight.— A.  undertakes  to 

smuggle  certain  goods,  belon&:in^  to  B.,  into  Bussia.  A  regular  bill  of 
lading  is  made  out  of  tbe  goods,  m  which  the  freight  charged  is  the  usual 
freight  according  to  the  buBc  of  the  goods.  But  a  second  contract  is  made 
between  tiie  parties  by  which  B.  imdertakes  to  pay  A.  a  larger  sum  of 
money,  if  the  goods  should  be  safely  landed  in  the  foreign  port.  The  goods 
are  landed.  B.  pays  the  freight  imder  the  bill  of  lading,  and  likewise  part 
of  the  money  imder  the  agreement,  but  refuses  to  pay  the  remainder :  Held, 
that  notwithstanding  the  bill  of  lading,  he  was  liable  to  pay  the  residue  as 
extra  freight. 

Extra  freight  may  be  recovered  imder  a  common  count  for  work  and 
labour,  &c.     Hedley  v.  Lajpctge 649 

9.  Sale  of  derelict  vessel  prevails  against  Crown's  right  of 

seizure. — ^A  judicial  sale  of  a  vessel  found  at  sea  and  brought  into  port  a 

a;  z  I 
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derelict,  under  an  order  of  the  Instance  Court  of  the  Admiralty,  on  ihe  part 
of  ih^e  salvors  and  claimant  (without  fraud),  is  available  against  the  Crown^a 
ri^ht  of  seizure  for  a  previous  forfeiture,  mcurred  by  the  ahip  having  been 
guilty  of  a  forfeitable  offence  a^;ain8t  the  revenue  lavs. 

The  Crown  should  have  claimed  before  the  Court,  either  as  aeainet  the 
ship  in  the  first  instance,  or  subsequently  against  the  proceeds  of  the  eaile, 
which  were  paid  into  the  registry  to  answer  claims  under  the  order  of  sale, 
or  have  moved  a  prohibition.    AUcmey-ChnenU  v.  Norstedi  .        .         •     554 

SOLICITOB  AND  CUENT— General   authority  of  solicitor. — ^A 

solicitor  ma^  in  the  exercise  of  the  general  authority  given  him  by  his  client, 
defend  a  suit,  but  cannot  institute  one  without  a  special  authority  for  the 
purpose.     Wright  v.  Castle 3 

SPECIFIC  PEBFOBILANCE.    See  Vendor  and  Purchaser. 
TITHES. — ^Tithes  are  a  tenement.    B.  v.  Ellie         ....     581 
TOBT.    See  Contract,  1. 

TBOVEB  AlND  CONVEBSION— 1.  Evidence  of  conversion. — ^In  an 

action  of  trover  against  the  defendant,  for  not  deliveringsome  wine  deposited 
with  her  by  way  of  security  for  an  advance  of  money :  %eld,  that  it  was  not 
sufficient  evidence  of  a  conversion  to  shew  that  her  son,  who  acted  as  her 
general  agent,  refused  to  give  it  up ;  and  that  it  was  necessary  to  prove  that 
such  agent  acted  imder  a  special  direction,  in  order  to  make  the  defendant 
liable.     Pothonier  v.  Dawson 647 

2.  Obtaining  goods  by  fklse  pretences.— The  obtaining  goods 

upon  false  pretences,  under  colour  of  purchasing  them,  does  not  chuige  the 
property.    Noble  v.  Adams 445 

TBT7ST — 1.  Agreement  to  pay  debt  in  consideration  of  assignment 
of  property.  —  Equitable  trust  in  favour  of  creditor.  —  A&reement 
between  A.  (a  debtor)  and  B.  (his  landlord  and  creditor),  that  A.  G^all  sur- 
render his  tenancy  and  assign  all  his  property  to  B.,  and  that  B.  shall  there- 
out in  the  first  mstance  pay  C.  (another  creditor  of  A.)  about  9002.,  the 
alleged  amount  due  to  him,  and  apply  the  residue  in  satismction  of  his  (B.'s) 
own  claim,  and  pay  the  surplus  (u  any)  to  A. :  Held,  to  create  a  trust  in 
favourofC.,  enforceable  by  him  m  equity.     Oregoryy,  WUliams,        .    136 

— ^  2.  Purchase  of  trust  property  by  trustee. — Convejwoe  of  an 
estate  to  D.  by  way  of  security  for  the  reinvestment  of  a  specific  sum  of 
stock,  and  for  payment  of  the  dividends  in  the  meantime,  with  a  power  of 
sale  in  case  of  default. 

Under  this  deed,  D.  is  a  trustee  for  the  party  making  the  conveyance,  and, 
as  such  is,  so  long  as  he  continues  to  be  a  trustee,  distkoled  from  purchasing 
for  himself  without  the  consent  of  his  cestui  que  trust.  Doumes  v.  Oraze-' 
brook 62 

XJKDtTE  INFLUENCE.    See  Vendor  and  Purchaser,  2. 

VENDOB  AND  PUBCHASEB— 1.  Action  to  set  aside  purchase- 
Fraudulent  conveyance—is  Eliz.  c.  5. — ^A  purchase  for  a  valuable 
consideration  (the  adequacy  of  which  was  disputed)  by  a  nephew,  &x)m  his 
uncle,  who  (unknown  to  the  nephew)  was  insolvent,  and  died  soon  after  the 
purchase.  Held,  not  to  be  imi>eachable  by  creditors  of  l^e  uncle  under 
13  El.  c.  6,  and  that  a  mortgagee  of  the  purchaser  ought  to  have  hwa  a 
party  to  the  suit.     Cojns  v.  MiddUton  , 22Q 
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VENDOR  AND  FTTBCHASEB— 2.  Inadeqiiacy  of  prioe  and  undue 
influence. — Sale  by  an  infirm  widow  soon  after  her  husband's  death  to  a 
confidential  friend,  and  for  inadequate  consideration,  set  aside.  Taylor  y. 
Obee 548 

3.  Bpecifle  performance— Auction  —  Bepresentation  in  par- 
ticulars of  sale. — Specific  performance  decreed  against  a  purchaser  at  a 
public  auction,  where  the  representation  in  the  puiiculars  of  sale  (com- 
plained of  as  calculated  to  mislead)  was  so  vague  and  indefinite  that  it  ought 
to  have  put  the  purchaser  on  making  previous  inquiry.    Trower  v.  Newcome 

171 

4.  Contract  by  letter. — In  order  to  form  a  contract  by  letter,  of 

which  the  Court  will  decree  a  specific  performance,  nothing  more  is  necessary 
than  that  the  amount  and  natiire  of  tne  consideration  to  be  paid  ou  one  side, 
and  received  on  the  other,  should  be  ascertained,  together  with  a  reasonable 
description  of  the  subject  matter  of  the  contract. 

It  18  the  clearly  established  doctrine  that  the  Court  will  carry  into 
execution  an  agreement  so  constituted.    Kennedy  y.  Lee       .        .        .110 

6.  Interest  on  unpaid  purchase  money — ^Vendor's  liability 

for  rents  in  arrear. — It  is  agreed  that  a  purchase  shall  be  completed  at  a 
given  time.  Disputes  arise  as  to  the  title,  and  the  purchaser  (but  without 
the  sanction  of  the  vendor^  lays  out  the  purchase  money  in  Exchequer  bills 
till  it  is  wanted.  Held,  tnat  the  purchaser  is  at  the  risk,  and  is  entitled  to 
the  benefit  of  such  investment. 

From  the  time  fixed  for  completion,  the  purchaser  is  entitled  to  the  rents 
and  profits  of  the  estate  till  possession  is  given,  and  the  vendor  to  his  pur- 
chase monev,  with  interest ;  and  if,  by  the  neglect  of  the  vendor,  no  rents 
and  profits  have  been  received,  the  vendor  will  be  liable  for  what  he  might 
have  received,  unless  the  purchaser  has  taken  possession.  Adand  v. 
Cuming 177 

6.  No  title  to  part  of  property. — Specific  performance  of  a 

purchase  agreement  refused,  no  good  title  being  made  to  a  part  of  the  estate, 
which  though  very  smaU  in  proportion  to  the  whole  of  the  purchase,  was 
essential  to  its  enjoyment.  The  defendant,  who  was  let  into  possession 
under  an  express  stipulation  of  the  contract,  was  afterwards  turned  out  by 
theplaintifl. 

Held,  on  appeal,  that  the  plaintiff  by  turning  the  purchaser  out  of 
possession  had  abandoned  his  right  to  specific  performance.  KncOchbidl  v. 
Orueber 35 

7.  Parol  evidence — ^Implied  right   to    title — Statute  of 

Frauds-— Position  of  signatiure  immaterial. — ^Parol  evidence  is  ad- 
missible to  explain  the  subject-matter  of  an  agreement  for  the  sale  of 
land,  although  not  to  vary  the  terms.     Ogilvie  v.  Foljambe    ...       13 

The  right  to  a  good  title  does  not  grow  out  of  the  agreement  between  the 
parties,  but  is  given  by  law ;  but  a  purchaser  may  waive  his  right  by  going 
on  with  the  agreement  after  he  has  full  notice  that  he  is  not  to  expect  a  good 
title.    This  is,  in  such  case,  matter  of  notice,  and  not  of  contract.    Ibid. 

Provided  the  name  be  inserted  in  an  instrument  in  such  a  manner  as  to 
have  the  effect  of  authenticating  it,  the  requisition  of  the  Act  with  respect  to 
signature  is  complied  with,  and  it  does  not  matter  in  what  part  of  the 
instrument  the  name  is  found.    Ibid. 

8. Bestriction  against  alienation — Proof  of  lessor's  con- 
sent to  assignment. — It  is  incumbent  on  the  vendor  of  a  lease  which 
contains  a  restriction  against  alienation,  to  prove  that  he  has  obtained  the 
lessor's  consent  to  the  assignment. 

Under  a  contract  for  the  purchase  of  the  residue  of  an  old  term,  a 
purchaser  is  not  boimd  to  accept  a  similar  new  lease.    Mtuan  v.  Carder ,    427 
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VENDOR  AND  FUBOHASEB. — 9. A  purchaser  with  notioe  of  an 

annuity  cannot  set  up  incumbrances  which  have  been  discharged  out  of  the 
purchase-money  as  against  the  annuitant.     Totdmin  v.  Steere      .         .       67 

10. Porcliase  of  trust  property  by  trustee.    See  Trust,  2. 

And  see  Landlord  and  Tenant,  7. 

VESTED  INTEREST.    See  Will,  19. 

WAGEB — ^Honey  paid  on  account  of. — ^The  plaintiff  laid  an  ill^;al 
wager  with  B.,  the  defendant  assumed  a  part  in  the  bet.  The  plaintiff 
won :  it  was  expected  that  B.  would  pay  on  a  certain  da^,  before  wrdch  the 
plaintiff,  at  the  defendant's  request,  because  he  was  going  to  a  distance, 
advanced  to  the  defendant  his  share  of  the  winnings.  B.  died  insolTont 
before  the  day,  and  the  bet  neyer  was  paid.  Held,  that  inasmuch  as  the 
plaintiff  could  not  establish  his  case  without  the  aid  of  the  illegal  wager  in 
nis  proof,  he  could  not  recover.    Simpeon  v.  Bhee 509 

WARRANTY  of  horse.    See  Horse. 

WASTE.^1.  Injunction,  against  copyholder. — ^Lord  of  a  manor  is 
entitled  to  injunction  and  account  in  respect  of  waste  by  a  copyholder. 
Richardey.  Nolle 168 

2.  Injunction — Sowing  land  with  mustard  seed. — Injunction 

g^ranted  to  stay  waste,  and  from  sowing  land  with  mustard  seed  or  any  other 
mjurious  crops.    Pratt  y.  Brett 187 

3.  •  The   Court   will  restrain  waste  by  ecclesiastical  persons. 

Wither  V.  The  Dean  of  Winchester 107 

WILL — 1.  Ademption. — E.  D.  by  wiQ,  reciting  *'  that  it  was  the  wish  of 
her  mother  and  herself  that  the  500Z.  thev  had  then  out  upon  mortgage 
should  be  given  to  S.  A.  G.  and  her  family,*'  bequeaths  <'tne  said  50oT., 
with  interest,"  accordingly.  The  testatrix,  at  the  time  of  making  her  will, 
had  a  sum  of  500^  out  on  mortgage,  which  she  afterwards  called  in,  and 
applied  to  different  puiposes.  The  mother  being  dead,  the  testatrix  took  out 
administration;  and,  upon  her  death,  without  having  altered  or  revoked 
her  will,  the  question  was,  whether  the  legacy  was  adeemed;  held  no 
ademption.     Le  Orice  v.  Finch 10 

2.  Afterbom  children. — ^An  executory  gift  to  a  class  of  children  in 

a  certain  event  may  include  all  afterbom  children  when  there  are  none  in 
existence  when  the  event  takes  place.    Hutcheson  v.  Jones    .        .        .198 

3.  '"Benevolent." — Becjuest  in  trust  for  such  "benevolent"  pur- 


to  say  that  the  application  of  the  properfcy  must  be  confined  to  such  objects 
as  are,  strictly  speaking,  objects  of  charily.  Therefore  void  for  imcertamty, 
and  distributable  amongst  me  next  of  kin.    James  v.  Allen  ...        4 

4.  Change  in  character  of  gift  in  remainder ,  by  death  of 

devisee  in  testator's  life-time.— Whether  a  devise  operates  by  way  of  con- 
tingent remainder  or  of  executory  devise  is  not  a  question  of  the  testator's 
intention,  but  of  its  legal  operation  (the  intention  having  first  to  be  ascer- 
tained). And  therefore  a  devise  which,  in  the  circumstcmoes  when  the  will 
was  made,  would  have  operated  as  a  contingent  remainder,  may,  by  reason 
of  tiie  determination  of  tiie  prior  estate  in  the  lif  e-time  of  the  testator,  operate 
as  an  executory  devise.    Doe  d.  Scott  v.  Roach 405 

5.  Oharity— Gift  "to  the  widows  and  children  of  seamen" 

belonging  to  a  partiotilar  town. — ^Bequest  of  residue  "  to  the  widows  and 
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children  of  seamen  belonging  to  the  town  of  liyerpool,"  held  a  valid 
charitable  bequest  to  be  applied  in  aid  of  a  subedsting  cnarity  for  such  poor 
sailors*  widows  and  duldren  as  should,  in  the  judgment  of  the  persons  ap- 
pointed to  administer,  be  deserving  objects  of  it.  PoweU  v.  The  Attorney- 
General 8 

WILL — 6.  Condition.-— Legacy  held,  upon  the  wording  of  the  will,  to  be 
conditional,  and  the  conditions  not  being  performed,  the  legatee  not  entitled 
to  the  legacy.    Pink  v.  De  Thuisey 204 

7.  Forfeiture  on  marriage  without  consent — No  devise 

over. — ^A  subsequent  condition  of  forfeiture  on  marriage  without  consent, 
where  there  is  no  devise  over,  wiU  not  be  enforced.  But,  where  the  testator 
declares  that,  on  the  happening  of  the  condition,  the  legacy  shall  fall  into  the 
residue,  that  is  an  express  disposition  over  which  may  take  effect.  Lloyd  v. 
Branton 33 

8.  Death  coupled  with  contingency.— Estates  devised  in  trust  to 

sell,  and  the  produce  together  with  the  personal  estate,  the  trustees  were 
directed  to  pay  and  divide  imto  and  between  testator's  son,  J.  A.  and  his 
daughter,  A.  S.,  wife  of  B.  S.,  in  equal  moieties,  share  and  share  alike,  the 
share  of  the  daughter  to  be  for  her  sole  use ;  and  in  case  of  the  death  of 
either  of  them,  leaving  any  child  or  children,  to  stand  possessed  of  the  moiety 
so  &;iven  to  J.  A.  and  A.  S.,  to  and  for  the  use  and  benefit  of  such  child  and 
children  when  they  should  attain  twenty-one,  equally  to  be  divided  between 
them,  if  more  than  one ;  and  if  only  one,  &c. ;  and  until  tl^ey  attain  twenty- 
one,  the  money  to  be  invested  m  the  funds,  and  interest  applied  for 
maintenance ;  and  if  either  J.  A.  and  A.  S.  should  die  leaving  no  issue,  the 
survivor  to  take :  Held,  that  J.  A.  and  A.  S.  were  only  tenants  for  life  of  the 
property,  with  such  limitations  over  as  in  the  will  mentioned.  Farthing  v. 
Allen 223 

9.  Estate  pur  auter  vie.— Sir  G.  P.  possessed  of  an  estate  pur  auter 

vie,  and  seised  of  lands  in  fee,  in  the  counties  of  D.  and  N.,  and  of  equitable 
and  lefl;al  estates  for  Ufe  in  seven  other  counties,  with  remainder  to  his  first 
and  omer  sons  in  tail  male,  with  remainder  to  himself  in  fee,  and  being 
possessed  of  a  long  leasehold,  and  entitled  for  his  life  to  the  dividends  of 
certain  trust-money,  with  remainder  to  his  children  absolutely,  and  possessed 
of  other  personal  effects,  devised  the  estate  pur  auter  vie  to  E.  L.  for  life  ; 
remainder  to  B.  S.  absolutely.  He  devised  all  other  his  estates,  real  and 
personal,  wheresoever  situate,  which  he  was  possessed  of  or  entitled  to,  and 
of  whidh  he  had  power  to  dispose,  to  E.  L.,  her  heirs,  executors,  &c.  Li 
case  the  testator's  son  should  die  without  issue,  he  devised  all  his  real  estates, 
not  therein  before  disposed,  situate  in  all  the  nine  counties  named,  and  all 
testator's  personal  property  in  any  of  the  public  stocks  or  funds,  to  E.  L. 
for  life ;  remainder  to  B.  S.  in  fee.  Held,  that  E.  L.  took  an  estate  in  fee 
in  the  testator's  fee-simple  lands  in  the  counties  of  D.  and  N.  Bettieon  v. 
Richards 458 

10.  Estate  tail. — ^Devise  of  testator's  land  and  estate  in  fee-simple, 

where  he  tiien  lived  (except  what  was  thereinbefore  bequeathed  to  his  wife), 
to  his  son  J.  H.,  as  soon  as  he  should  attain  twentv-one,  and  to  his  heirs 
lawfuUybegotten  for  ever,  subject  to  an  annuity  of  7/.  to  his  wife :  Held, 
that  J.  jE.  took  an  estate-tail  in  fee-simple  in  the  land  and  estate  where  the 
testator  lived.    Nanfan  7.  Legh •    453 

11.  *  *  Every  other  thing  my  property." — Bequest  of  "  all  my  stock 

in  trade,  household  goods,  wearing  apparel,  ready  money,  securities  for 
money,  and  every  other  thing  my  property,  of  what  nature  or  kind  soever, 
to  and  for  her  own  proper  use  and  disposal : "  Held,  not  to  carry  land,  being 
controlled  by  indications  which  rendered  the  testatrix's  intent  imcertain. 
Doe  d.  Bwany  v.  BotA 448 

— -«  12.  Gift  to  wife's  executors  or  administrators.-^A  testator  be-" 
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qneathed  &  leasehold  estate  to  tne  ynie  during  her  life,  and  after  her  death 
one  moiety  there<^  was  bequeathed  **  unto  the  executors  or  administratoTB  of 
her  my  said  wife,  to  and  for  his,  her,  or  their  own  use  and  benefit."  Tlie 
administrator  of  the  wife  was  held  entitled  to  the  moiety  of  the  leasehold  for 
his  own  benefit,  as  against  a  specific  legatee  claiming  the  same  under  the 
wife's  will.     Sanders  v.  Franks 202 

WILL— 13.  **Heir  male"  applied  to  personal  property. — ^Testator 
directs  20,000/.  which  he  has  in  the  Three  per  Cents,  to  be  firmly  fixed,  there 
to  remain  during  the  life  of  his  wife,  for  her  to  receiye  the  interest ;  and  after 
her  death  to  be  m  the  same  manner  firmly  fixed  on  the  infant  W.  C,  '*  to  be 
so  secured  that  he  may  only  receive  the  mterest  during  his  life ;  and,  after 
his  decease,  to  the  heir  male  of  his  body,  and  so  on  in  succession  to  the  heir 
at  law,  male  or  female ; "  with  a  direction  that  the  principal  sum  is  nerer  to 
be  broken  into,  but  the  interest  only  to  be  received,  **  his  intent  being  that 
tiiere  should  always  be  the  interest,  to  support  the  name  of  Cobb  as  a  private 
gentleman." 

Though  the  intention  be  manifest  to  give  only  a  life-interest  to  W.  C,  yet 
there  being  nothing  to  show  that  the  words  ''heir  male  "were  not  Uised  in 
a  strict  technical  sense :  Held,  that  W.  C.  took  the  absolute  interest,  the 
words  being  such  as  would  create  an  estate  tail  of  freehold  property. 

Held,  that  the  declaration  that  the  principal  stock  should  not  oe  broken 
into  was  not  sufficient  to  turn  the  heir  into  a  tenant  for  life,  being  like  an 
attempt  at  perpetualrrestraint  of  alienation,  which,  in  the  case  of  land,  would 
notprevent  the  creation  of  an  estate  tail. 

'\^^tever  would,  directiy  or  constructively,  constitute  an  estate  tail  in  land, 
will  pass  an  absolute  interest  in  personal  estate.    Britton  v.  Twining    .       53 

14.  **  Heirs  of  his  body."—- Devise  to  F.  G.  and  his  assigns  for  his 

life,  and  immediately  after  his  decease,  unto  the  heirs  of  his  body  lawfully 
to  be  begotten,  in  such  parts  and  shares  as  F.  G.  should,  by  will  or  dee^l, 
appoint ;  and  in  default  of  such  heirs  of  his  body,  then  immediately  after  his 
decease,  over  to  J.  G. :  Held,  that  F.  G.  took  an  estate-tail  by  implication. 
Doe  d.  C6U  v.  Q6ldm,Uh 487 

15.  Implied  legacy.— Children  held  to  be  entitied  to  legacy  by 

implication.    Ex  parte  Eogers 239 

16.  ''Beceiver  of  my  real  estate."— Testator  directs  '*that  A. 

be  appointed  receiver  of  his  real  and  personal  estate,"  and  dies  seised  of  no 
real  estate,  except  an  estate  in  the  West  Indies,  having  by  his  will  directed 
a  sum  of  money  to  be  invested  in  the  purchase  of  lands  in  England. 

A.  appointed  manager  of  the  West  India  estate,  upon  entering  into  a 
personal  recognizance  to  account  for  the  produce.    Hihheri  y.  Hibhert  .     169 

17.  "  Belations  "—The  word  **  relations,"  in  a  wiU  primA  facie 

means  *'  next  of  kin." 

A  power  of  distribution  amon^  relations  (unlike  a  power  of  selection)  is 
confined  to  the  next  of  kin  entitled  in  default  of  appointment.  Pope  v. 
Whitcombe 686 

18.  *^  Shares." — Testator  gives  to  his  daughter  B.  a  leasehold,  for 

three  lives  and  twenty-one  years  after  the  death  of  the  survivor,  **  for  all  his 
estate  Und  interest  therein.  He  gives  other  parts  of  his  property  to  his 
son,  and  two  other  daughters ;  and  the  residue  of  his  estate,  real  and  per-* 
sonal,  to  be  e(^ually  divided  between  his  three  daughters  and  his  son ;  with  a 
proviso  that,  m  case  of  the  death  of  any  without  leaving  issue  "  the  dying 
child  or  children's  share  or  shares  "  should  go  over  to  and  be  divided  among 
the  survivors. 

B.  enters  on  the  leasehold  given  her  by  the  will,  and,  after  the  expiration 
of  the  three  lives,  but  during  the  twenty-one  years  which  commenced  on  the 
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death  of  the  survivor,  obtains  a  renewal.  She  then  dies,  after  the  expiration 
of  the  twenty-one  years,  without  issue,  having  by  her  will  given  tne  pre- 
mises to  J.  J.  **for  all  her  estate  and  interest  therein."  On  her  death,  S., 
the  onlv  surviving  child  of  the  testator,  enters  by  virtue  of  the  proviso  in  his 
'will.  J.  J.  brings  ejectment  and  recovers  possession;  and  afterwards  pur- 
chases the  reversion  in  fee. 

Held,  that  the  proviso  in  the  wiU,  with  reference  to  the  subsequent  clause, 
extended  to  all  the  interests  taken  by  the  children  under  the  will,  and  was 
not  confined  to  the  residue  only;  the  meaning  of  the  word  ** shares"  being 
explained  by  that  subsequent  clause. 

Held,  also,  that  the  renewed  lease  was  purchased  by  B.  as  trustee  of  the 
term,  and  went  over  to  S.  upon  her  death  without  issue. 

But,  with  respect  to  the  reversion  in  fee,  it  was  farther  held,  that  J.  J. 
was  a  purchaser  thereof  for  his  own  benefit,  there  not  being  enough  in  the 
case  to  extend  to  it  the  principle  upon  which  the  renewed  lease  was  held  to 
be  taken  for  the  benefit  of  those  in  remainder.     Hardman  v.  Johnstm     .     95 

WILL — 19.  Vested  interest — Gift  over  on  vesting. — Cross  executory 
limitations  of  personal  estate  are  not  implied  so  as  to  divest  interests  which 
have  vested  under  a  previous  limitation. 

A  testator  gives  his  personal  estate  to  trustees,  upon  trust  to  pay  the  interest 
to  his  daughter  E.  S.  for  her  life,  and.  after  her  decease,  to  pay  and  divide 
the  principal  among  the  children  of  his  said  daughter,  and  the  issue  of  a 
deceased  child,  as  she  should  appoint,  and  in  default  of  appointment  to  go 
to  and  be  equally  divided  among  them ;  and  if  but  one,  then  to  such  oiuy 
child ;  the  portions  of  sons  to  be  paid  at  their  respective  ages  of  twenty-one, 
and  of  daughters  at  theii'  respective  ages  of  twenty-one,  or  marriage.  If  no 
issue,  or  all  die  before  their  respective  portions  become  payable,  then  over. 
The  shares  are  so  given  as  to  vest  immediately  in  the  children  of  E.  S. 
thoueh  liable  to  be  divested  by  all  dying  under  twenty-one  without  issue. 
The  share  of  a  child  so  dying  was  therefore  held  to  pass  to  its  representative. 
Hkey  v.  Barnes 91 

20.  Renewal  of  lease  by  tenant  for  life — Contributions  to  fine  by 

remaindermen. — Testator,  seised  in  fee  of  a  moiety  of  an  estate  at  L.,  and 
in  possession  of  the  other  moiety  as  tenant  from  year  to  year  to  St.  J.  College 
(his  lease  from  the  College  having  expired^,  gives  to  his  wife  durante  viduitate, 
*^  all  that  his  messuage  or  tenement,  witn  the  farm  and  lands  at  L.  and  all 
his  estate  and  interest  thei-ein,  she  paying  the  rent  reserved  to  St.  J.  College," 
&c.  The  widow,  after  his  death,  obtains  a  new  lease,  and  subsequently  pur- 
chases the  reversion  of  one  to  whom  it  had  been  conveyed  by  the  CoUege 
under  an  Act  of  Parhament.  Held,  that  the  renewed  lease  was  taken  subject 
to  the  trusts  of  the  will,  and  that  those  in  remainder  must  contribute  to  the 
fine  paid  by  the  widow. 

Held  also,  that  the  purchase  of  the  reversion,  not  from  the  CoUege,  but 
from  the  person  to  whom  it  had  been  conveyed  by  the  College,  was  not 
Hubject  to  the  trusts  of  the  will.     Randall  v.  Russell      ....       56 

21.  Assent  to  legacy — Lease  by  tenant  for  life  in  excess  of 

power. — S.  H.  devised  a  term  to  his  nephew  S.  H.  for  life,  with  remainder 
over,  with  a  leasing  power  for  twenty-one  years,  and  made  S.  H.  and 
two  other  executors.  S.  H.  entered,  and  was  possessed,  and  alone 
demised  the  premises  for  forty-two  years,  resei-ving  rent  to  himself,  his 
executors,  &c. :  Held,  that  neither  his  entry  on  the  land,  nor  his  sole  lease 
reserving  rent  to  himself  and  his  executors,  which  was  alike  inconsistent 
with  his  interest  as  tenant  for  hfe,  and  his  duty  as  executor,  should  be 
deemed  an  assent  to  the  legacy ;  and  that  the  lease  should  therefore  take 
effect  for  the  whole  forty-two  years,  out  of  the  lessor's  legal  interest  as 
executor.     Doe  d.  Hayes  v.  Sturges 491 

WORDS— *<  All  other  perils,  loses."     See  Insurance  (Marine),  14. 
R.R. — VOL.  XVII.  8    A 
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WOBDS— <<  As  liquidated  damages."    See  Contract,  2. 

*<  Benevolent."    See  Will,  3. 

''Every  other  thing  my  property."    SeeWUl,  11. 

<<  Exported."    See  Ship,  5. 

*•  Feloniously."    See  Riot. 

**  Goodwill."     Sec  Partnership,  5. 

*'  Heir  male."     See  Will,  13. 

"  Heirs  of  his  body."    See  Will,  14. 

''  Receiver  of  my  real  estate."    See  Will,  16. 

"Relations."    See  Will,  17. 

"Shares."     See  Will,  18. 

"  The  worship  of  God."     See  Ohnrch. 

"  To  the  widows  and  children  of  seamen."    See  Will,  5. 

"  Weights  unknown."    See  Ship  and  Shipping,  1. 
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